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Um contencioso entre dois Estados sobre uma questio juridica de Direi-
to Internacional Publico tem uma grande probabilidade de ser submisso a
Corte Internacional de Justica, sob a reserva da aceitacido de sua competéncia
pelas partes. Poderia, alternativamente, ser julgado por meio de uma arbitra-
gem, por exemplo, pela Corte Permanente de Arbitragem. O litigio pode ser
entre dois Estados latino-americanos, africanos, asiaticos, ou arabes, ora a
tendéncia sempre ¢ mirar ao norte, em dire¢ao da Haia, para a resolucdo da
controvérsia. Indubitavelmente, a Corte Internacional de Justiga tem uma no-
toria autoridade, com uma diversidade de juizes de nacionalidades diferentes
e tendo uma sabida competéncia em Direito Internacional. Ela é solicitada
no contencioso internacional em razio da confianca que a sua atuagdo tem
irradiado aos Estados, mas também porque hd poucas opg¢oes alternativas.
Logo, ela tornou-se um ponto de referéncia que parece intransponivel. Ao
mesmo tempo, a Corte Internacional de Justi¢a caracteriza-se por um eu-
rocentrismo seja em razao da sua localizacdo geografica, seja em razdo da
formacio dos juizes. Um olhar rapido nos curriculos dos juizes mostra que
uma boa maioria tem uma formacao europeia, independentemente da sua
nacionalidade. A Corte simboliza uma impressio comum do controle do Di-
reito Internacional pelo mundo ocidental, algo estudado pelas teorias criticas
ao Direito Internacional ou pela abordagem do terceiro-mundo ao Direito
Internacional (Third World Approach to International Law — TWAIL). O
objeto da presente cronica nao é formular uma critica a legitimidade da Corte
Internacional de Justiga. Ao contrario, argui-se que outras cortes, como Cortes
Regionais de Justica, poderiam existir e atuar paralelamente a Corte Mundial no
contencioso atinente ao Direito Internacional Publico. Nesse sentido, a pro-
posta de uma Corte Latino-Americana de Justica embasa-se em duas razoes
simples tendo como elo a lingua. Uma Corte Latino-Americana de Justica
facilitaria a conducio da lide em razio da lingua (1) e o estudo da producio
jurisprudencial da Corte numa lingua que se domina proporcionaria uma for-
mag¢ao menos elitizada aos alunos latino-americanos que tém um interesse
em especializarem-se em Direito Internacional (2).

1 Uma Corte Latino-Americana de Justica permitiria
conduzir a lide numa lingua regional

O inglés e o francés sdo as linguas oficiais. Segundo o artigo 39 (1)
do Estatuto da Corte Internacional de Justica as linguas oficiais de trabalho
sao o inglés e o francés. Sao nestas duas linguas que as arguicoes sao con-
duzidas, que os julgamentos sio proferidos e escritos. O Estatuto permite
a Corte autorizar o uso de uma outra lingua se as partes assim o solicitarem
(artigo 39 (3)). Ora, sabe-se que eis algo ndo muito frequente na pratica.
Além disso, as decisdes da Corte estdo, de qualquer maneira, sempre escritas
em inglés e em francés.



Os paises ndo anglofonos e francéfonos pade-
cem de uma desvantagem. Hsses dois idiomas nio
sao as linguas maternas da maioria dos paises da Améri-
ca Latina. Logo, num contencioso internacional, existe
uma primeira camada de Obices para conduzir o caso.
Paralelamente, os pafses angléfonos e francéfonos ja
partem com uma certa vantagem que € linguistica, mas
que pode também ser de cunho material, sabendo que
o desenho, os contornos, as vértebras e os musculos do
Direito tém uma relagdo intima com a lingua e a cultu-
ra linguistica nas quais ele é formulado e praticado'. A
forma de pensar o Direito estd relacionada a formacao
linguistica.

Existe consequentemente um mercado de juizes
e de advogados internacionais angléfonos e franco-
fonos. Na pratica, em caso de contencioso, os pafses
da América Latina utilizam principalmente os servicos
de advogados e de Professores que tém uma formagao
juridica e linguistica em (poderosos) paises angléfonos
e francofonos, pois valem-se do pragmatismo e querem
prioritariamente maximizar as suas chances de vencer,
o que ¢é perfeitamente compreensivel. Desenvolveu-se
assim um pequeno mercado de atuantes angléfonos e
francofonos em Direito Internacional. Sem duvida, a
lide em Direito Internacional seria facilitada com uma
Corte mais proxima que atuasse nas proprias linguas
dos paises latino-americanos. Por exemplo, no caso .4/
gumas atividades da Nicaragna na Fronteira com Costa Rica
(Costa Rica c. Nicaragua), as discussOes entre as par-
tes ocorreram em inglés e em francés perante a Corte
Internacional de Justica. O Professor Marcelo Kohen,
argentino, docente do Graduate Institute of Develop-
mental and International Studies de Genebra, foi um
dos advogados designado pela Costa Rica e conduziu a
sua arguicao em francés. O mesmo caso poderia ter sido
julgado por uma Corte Latino-Americana de Justica na
lingua espanhola, o que daria seguramente um conforto
maior a todos os atores participando da lide, a comegar
pelos préprios Estados.

Uma Corte Latino-Americana permitiria uma
pratica do Direito Internacional menos elitizada.
Pela formacao linguistica e também cultural, os juizes e
advogados de uma corte regional seriam potencialmen-
te mais conectados a realidade local. Por respeitavel que

! COHEN, Mathilde. On the linguistic design of multinational
courts: The French capture. International Journal of Constitu-
tional Law. Vol.14. No.2. 2016. Pp.498-517.

seja a atuacdo material da Corte Internacional de Justica,
o sistema no qual ela esta inserida acaba por marginali-
zar muitos povos ao elitizar, de alguma maneira, o Direi-
to Internacional simplesmente em razio da lingua. Eis
algo que tem uma consequéncia fatal no préprio estudo
do Direito Internacional Pdblico em muitos paises nao
anglofonos e francéfonos, pois dificulta sobremaneira o
acesso dos alunos a jurisprudéncia da Corte Internacio-
nal de Justica, algo que seria amenizado pela existéncia
de uma jurisprudéncia disponivel numa lingua regional.

2 Uma jurisprudéncia de Direito
Internacional numa lingua regional
proporcionaria uma formacao
menos elitizada aos alunos

Muitos alunos de Direito ndo podem ler as de-
cisdes da Corte Internacional de Justiga. O ensino
do Direito Internacional Publico na gradua¢io num
pais como o Brasil se caracteriza por uma dificuldade
grande que é o acesso a informagao, em especial, a ju-
risprudéncia internacional. Utiliza-se permanentemente
a jurisprudéncia no ensino e no estudo do Diteito In-
ternacional. Na verdade, é impossivel ter um conheci-
mento cabal do Direito Internacional sem ter um certo
dominio da sua jurisprudéncia. Para tanto, requet-se um
nfvel de inglés relativamente avancado para poder ler e
analisar confortavelmente uma decisio da Corte Inter-
nacional de Justica e isso nio ¢ a realidade da maioria
das faculdades de Direito tanto no Brasil quanto nos
outros paises da América Latina.

Os alunos latino-americanos nio deveriam ter a
obrigacio de dominar o inglés para estudar o Di-
reito Internacional. F um tanto absurdo requer que os
alunos do Brasil como dos outros paises latino-america-
nos saibam o inglés (ou o frances) para estudarem o Di-
reito Internacional. Como Professor de Direito Inter-
nacional, deparei-me varias fazendo quase um mea-culpa
aos alunos da graduacio ao passar-lhes alguns textos em
inglés, sabendo perfeitamente que havia algo de incon-
gruente nessa exigéncia. Igualmente sofri da frustracdo
de muitos graduandos amorosamente interessados na
matéria, animados o suficiente para querer dedicarem-
-se profissionalmente ao Direito Internacional e até a
pesquisa nesse ambito, mas tendo o inicio de vocagio
natimorto ao saber da imperatividade das linguas estran-
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geiras, em especial do inglés. So assim principalmente
os alunos que tiveram a possibilidade, mas sobretudo
as condi¢bes financeiras para adquirir um bom nivel de
inglés que conseguem se especializar realmente em Di-
reito Internacional. Os demais sio de facto excluidos. E
por isso que nos pafses em desenvolvimento que nio
sao anglofonos ou francoéfonos, o Direito Internacional
torna-se facilmente um micromundo elitizado.

Uma Corte Latino-Americana matizaria o poder
suave do inglés. Essa realidade do Direito Internacio-
nal seria muito mais matizada se o Direito Internacional
tivesse também uma vida mais ativa fora da lingua ingle-
sa. Permitiria aos alunos terem acesso a uma produgao
jurisprudencial de Direito Internacional, por exemplo,
em portugués ou em espanhol, além de proporcionat-
-lhes futuras oportunidades de trabalho. A sua insercao
no mundo do Direito internacional seria mais facil.
Hoje em dia, como esses mesmos alunos sabem que o
Direito Internacional tende a ser um espago reservado,
o proprio valor que dao a matéria é muito relativo —
quando nio totalmente negligenciado — por ela nio
ser um futuro ganha-pao potencial. A cultura mundial
foi colonizada pela crenca segundo a qual tudo o que
esta escrito, produzido, dito, proposto em inglés é ne-
cessariamente melhor. Frente ao orgulho de quem fala
inglés estd sempre o sentimento de impoténcia, de defi-
ciéncia e de complexo de inferioridade de quem nao o
domina. Nessa senda, os britanicos foram colonizado-
res profissionais e a sua lingua se mantém ainda como
um poder suave?, como se vé perfeitamente no Direito
Internacional. E um poder que seria mais matizado, se-
nao invertido com uma maior consciéncia coletiva nao
apenas dos paises, como também dos internacionalistas
latino-americanos se valorizassem mais a sua respetiva
lingua nativa ao tentarem ergué-la como uma outra lin-
gua de trabalho do Direito Internacional, o que poderia
ser minimamente alcancado com uma Corte Latino-
-Americana de Justica.

2 Sobte o conceito de podert suave, ver: NYE. S. Joseph. Soft Pow-

er. The Means To Success in World Politics. Nova Iorque: Public
Affairs. 2004. 191p.
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Lucas Carlos Lima*

Desde antes das Conferéncias da Paz da Haia de 1899 ¢ 1907 o ima-
ginario dos internacionalistas concebeu dessemelhantes projetos de justica
internacional e distintos desenhos foram projetados para acomodar 6rgaos
jurisdicionais de solucdo de controvérsias entre Estados. A América Latina
foi influente em fornecer ideias e experiéncias para o debate." O continente é
também um cliente particularmente frequente de algumas cortes e tribunais
internacionais.” Os Estados latino-americanos sio comprometidos com o
principio da solu¢io pacifica de controvérsias e a historia do Direito Inter-
nacional, bem como a pratica recente, indicam que existe certa inclinacio a
solucio judicial de controvérsias internacionais.

A solugio judicial raramente ¢ o primeiro caminho escolhido pelos Es-
tados para resolver suas controvérsias.” Nao por acaso diversos mecanismos
que atribuem jurisdi¢do a cortes internacionais estabelecem etapas prelimi-
nares a serem galgadas, bem como cresce a nog¢io da obrigacio de negociar
dentro do ramo da solugao pacifica de controvérsias. Ainda assim, a solu¢ao
judicial é uma inevitavel caracteristica das relagdes internacionais contem-
poraneas. Pode-se conjecturar diferentes explicagdes pelas quais Estados
recorrem a um tribunal arbitro: a busca por uma solu¢ao imparcial baseada
no direito, a impossibilidade de resolver a questdo por vias negociais, a esta-
bilidade que eventualmente uma decisdo judicial pode gerar. Ha ainda outras
razoes que podem ser verificadas no uso da justica internacional: o apelo a
audiéncias domésticas, o uso do processo para finalidades politicas, a criacio
de pressoes sociais nos atores envolvidos.* Sejam quais forem as razdes que
levem Estados a buscar um procedimento judiciario internacional, influen-
ciados pelos mais diferentes grupos de pressdo internos e externos, resta
inegavel que a solucio judicial ¢ uma realidade a disposi¢ao dos Estados ¢
que, até certo ponto, essa solucao judicidria possui alguns aspectos arbitrais.”

! Ve, por exemplo, BAETENS, Freya. First to Rise and First to Fall: The Court of Cartago
(1907-1918). In: DE LA RASILLA, I; VINUALES. J.E. (orgs). Experiments in International
Adjudication: Historical Accounts. Cambridge: Cambridge University Press, 2019, pp. 211-
239. Ver também BEVILAQUA, Clévis. Projet d’organisation d’une Cour Permanente de
Justice Internationale. Rio de Janeiro: B. Fréres, 1921.

*  Almeida, Paula Wojcikiewicz; Sorel, Jean-Marc (orgs). Latin America and the International
Court of Justice: Contributions to International Law. Ney York: Routledge, 2016.

> Sobre a questdo vet, de maneira geral, MERRILLS, John G. International Dispute Settle-
ment. Cambridge: Cambridge University Press, 2011 e TOMUSCHAT, Christian. Article 2
(3). In: SIMMA, Bruno (et. al) The Charter of the United Nations: A Commentary, Volume
1. Oxford: OUP, 2012 e CONFORTI, Benedetto; FOCARFELLI, Carlo. I.e Nazioni Unite.
Padova: Cedam, 2012.

* Sobre o tema, ver ALTER, Karen J. The New Terrain of International Law: Courts, Poli-
tics, Rights. Princeton: Princeton University Press, 2014; GROSSMAN, Nienke; COHEN,
Harlan Grant; FOLLESDAL, Andreas; ULFSTEIN, Geir. Legitimacy and International
Courts. Cambridge: Cambridge University Press, 2018; ALTER, Karen J.; HELFER, Lau-
rence R.; MADSEN, Mikael R. International Court Authority. Oxford: Oxford University
Press, 2018.

> Para um exame aprofundado ver FORLATI, Serena. The International Court of Justice:
An Arbitral Tribunal or a Judicial Body? Springer, 2014; SANTULLI, Carlo. Droit du conten-
tieux international. Paris: L.G.D.J., 2015.



E exatamente porque o acesso a jurisdi¢do internacional
se da exclusivamente com base no consentimento dos
HEstados que estes atores sio fundamentais no momen-
to de criacdo, redefinicio e participacdo de 6rgaos judi-
ciais internacionais.®

O objetivo desse escrito é contextualizar parte das
caracteristicas que a solucdo judicial de controvérsias
exibe na América Latina e, a titulo argumentativo, re-
fletir sobre a criagdo de uma corte permanente para so-
lugao de controvérsias com competéncia geral. E bem
verdade que a ideia de uma Corte regional para decidir
controvérsias interestatais lanca mais questionamentos
sobre o seu design institucional do que efetivamente
permite respostas definitivas. Contudo, o objetivo aqui
¢ contextualizar alguns dos desafios que um eventual
o6rgao jurisdicional poderia fazer emergir, tanto do pon-
to de vista institucional quanto em relagio ao direito
internacional.

1 Os componentes de um novo drgao
jurisdicional internacional.

A criagdao de uma Corte Latino-Americana de Justica
levantaria alguns questionamentos essenciais em relacao
as caracteristicas que este 6rgao jurisdicional assumiria,
caso se desejasse perseguir a ideia de cria-lo. Nesta se-
¢do, abordo brevemente as questdes de (a) jurisdi¢do;
(b) composicao; (c) financiamento; (d) lingua de traba-
lho. Cada um desses topicos poderia ser aprofundado
de maneira significativa, e provavelmente comportariam
visOes bastante antitéticas numa eventual negociacio
entre Hstados latino-americanos. Ressalta-se, portanto,
que o objetivo é o de evidenciar os problemas concer-
nentes a cada um desses topicos mais do que efetiva-
mente oferecer respostas ou modelos definitivos e pre-
ferenciais.

(a) Jurisdicao e Competéncia. O primeiro problema
aparentemente insuperavel de uma corte regional seria
o de angariar o consentimento dos Estados para atri-
buirem jurisdicio a uma recém criada Corte. Fosse um

¢ Sobre a questio, ver DUNOFF, Jeff; POLLACK, Mark. The Ju-
dicial Trilemma. American Journal of International Law, Vol. 111,
2017, pp. 225-276. Ver também MACKENZIE, Ruth; MALLESON,
Kate; MARTIN, Penny; SANDS, Philippe. Selecting International
Judges: Principle, Process, and Politics. Oxford: Oxford University
Press, 2010.

6rgao jurisdicional de competéncia geral, nos moldes da
Corte Internacional de Justica, a dificuldade seria esta-
belecer a possibilidade de reservas ou ndo. Fosse um
6rgdo para resolver controvérsias especificas de uma
determinada matéria ou relativas a um determinado tra-
tado, os termos de cada um dos tépicos possiveis de
se enquadrarem no temario poderia gerar dissidéncia.
Numa hipétese mais realistica, fosse um tribunal para
funcionar no quadro do pacto de Bogota, a emenda ao
tratado (ndo prevista no corpo do Tratado) ou eventual
protocolo exigiria de igual modo o consentimento de
todos os seus membros. E dificil antever um consenti-
mento emergindo num cenario politico divisivo ou de
contestagao. Seja como for, ndo parece ser muito corpo-
rea a ideia de todos os Estados da regiao atribuirdo sem
reservas jurisdicdo a uma corte regional.

(b) Composicao. O processo de composicao de tri-
bunais internacionais envolve uma série de delicados
equilibrios, balancos no sistema de escolha e questoes
de representatividade. As questOes solevadas neste as-
pecto sio profundamente interessantes, assim como sao
os seus impactos. Quantos e quais seriam os juizes de
uma potencial corte regional? Concretizar-se-ia a céle-
bre proposta de Rui Barbosa de um juiz por Estado e
inspirar-nos-famos nos moldes do que ocorre nos tri-
bunais europeus? Ou seria o caso de ter uma corte com
um menor numero de juizes, privilegiando a l6gica de
juizes ad hoc? Dentro dos procedimentos internos de se-
lecao dos juizes, bastaria a nomeacio do executivo ou o
tratado fundador da eventual Corte deveria estabelecer
um método de selecio envolvendo também a confirma-
¢a0 no legislativor Seria o caso de deixar o procedimen-
to a ser determinado por cada um dos Estados?

Outra questio nido simples diz respeito a formagao
e aos atributos que os juizes devam possuir. Enquanto a
Corte Internacional de Justica em seu Estatuto estabe-
lece que os juizes devem possuir “as condi¢des exigidas
em seus respectivos pafses para o desempenho das mais
altas func¢oes judiciarias ou que sejam jurisconsultos de
reconhecida competéncia em direito internacional”, o
Tratado de Funcionamento da Unido Europeia dispoe
que os membros daquela jurisdicdo “oferecam todas
as garantias de independéncia e possuam a capacidade
requerida para o exercicio de altas funcGes jurisdicio-
nais”. Contudo, ¢ de se pensar minimamente que, caso
uma corte venha a resolver controvérsias entre Estados
latino-americanos, as matérias essencialmente objeto de
controvérsias serdo questoes de Direito Internacional e
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seus diversos ramos. N2ao seria o caso de reforcar essa
formacao e incluir a necessidade do conhecimento em
direito internacional como um dos requisitos para a no-
meacdo? Uma série de problemas, também politicos,
poderia ser evitada diante de tal requisito.

Um ultimo ponto interessante que nao podera dei-
xar de ser decidido ¢é a questdo de reeleicao e a duragao
dos mandatos. Essas questdes suscitaram aguerridos
debates no continente europeu em relacio ao Tribunal
de Justica da Unido Europeia.” Como bem mostram
Jeft Dunoff e Mark Pollack em seus estudos sobre “O
Trilema Judicial”,® existe uma clara correcio entre a
independéncia judicial com a acconntability judicial que
se manifesta tanto na duragao dos mandatos quanto a
possibilidade de reeleicao. Os estudos sobre cortes in-
ternacionais que nesse momento estdo se formulando
parecem ser essenciais para compreender essa relagdo e,
eventualmente, fazer escolhas fundamentais dos valores
a serem protegidos por novas cortes. Uma corte latino-
-americana preferiria mandatos longos, sem possibilida-
de de reelei¢do, garantindo uma maior independéncia
dos juizes em relacdo aos Estados que os nomearam,
ou a opcao de reeleicio permitiria alguma espécie de
prestacdo de contas aos Estados?

As questdes acima levantadas nao impedem outras.
Por exemplo, como garantir o equilibrio de género en-
tre juizes e juizas? Seria interessante uma regra positiva
que estabelecesse esse equilibrio? E em relagdo a outros
grupos minoritarios? Seria o caso de estabelecer essas
questdes nos estatutos ou como politicas nao-escritas
no interior da propria pratica judicial? Para garantir tal
equilibrio, o ideal seria nomear dois juizes por cada Es-
tado participante? Nao se pode desconsiderar também
que o nimero dos juizes e juizas influenciara significati-
vamente as financas do tribunal.

(c) Financiamento. A justica internacional possui
custos.” Uma das vantagens da Corte Internacional de
Justica em relacdo a arbitragem interestatal — e que tal-
vez explique o baixo recurso a arbitragem internacional
em tempos recentes por Estados da regido — ¢é o fato

Ver WEILER, Joseph H.H. Epilogue: Judging the Judges: Apol-
ogy and Critique. In: ADAMS, Maurice, et al (eds) Judging Europe’s
Judges: The Legitimacy of the Case Law of the European Court of
Justice. New York: Bloomsbury, 2013, pp. 235-254.

8 Ver supra, nota 5.
?  MIRON, Alina. Le cout de la justice internationale: enquéte sur
les aspects financiers du contentieux interétatique’. X Annuaire

francais de droit international, 2014, pp. 241-277.

de que a Corte Internacional de Justica ndo exige taxas
nem pagamento do salario de seus juizes por parte de
seus clientes. O pagamento dos juizes da CIJ faz parte
do or¢amento anual da Organizacio das Nag¢des Uni-
das. Aos Estados cabe arcar com os nao baixos custos
dos procedimentos e dos conselheiros juridicos, que,
salvo algumas exceg¢des, originam-se de institui¢oes do
primeiro mundo, de grandes escritérios de advocacia
com expertise em controvérsias interestatais.'’

Ao se verificar o orcamento anual da Corte Intera-
mericana de Direitos Humanos — apesar de seu crescen-
te docket — depreende-se que ¢ uma das cortes que traba-
lha com um dos menores or¢amentos em comparacao
com outras cortes internacionais,'' e que parte significa-
tiva desse orcamento vem da Organizacio dos Estados
Americanos mas também de Estados Membros e de ou-
tras entidades, também europeias. Podemos conjecturar
se os Hstados estariam interessados em financiar uma
nova corte, ja dispondo de uma potencial corte para so-
lugao de controvérsias. Ademais, poder-se-ia considerar
que talvez valesse a pena direcionar um numero maior
de investimentos a outras Cortes necessarias a outros
processos — como a propria Corte Interamericana — do
que dispender fundos num 6rgio judicial ex zovo.

Mesmo na hipétese da criagdo de um 6rgao emi-
nentemente arbitral, sem o carater de permanéncia dos
juizes, os eventuais custos de uma secretaria nao sao
necessariamente dignos de negligéncia, sobretudo a luz
de outras instituicdes — a Corte Permanente de Arbitra-
gem, por exemplo — ou dos eventuais possiveis gastos
com os per diem dos arbitros selecionados.

(d) Linguas de trabalho. Talvez um dos argumentos
mais favoraveis a criagdo de uma corte regional latino-
-americana seria o uso das linguas locais, afastando o
uso obrigatério do inglés, hoje a Angua franca do Direito
Internacional, e do francés."” Hi uma série de impactos

1" Ver sobre essa questio o texto de CRAWFORD, James; PEL-
LET, Alain; REDGWELL, Catherine. Anglo-American and Conti-
nental Traditions in Advocacy before International Courts and Tri-
bunals. Cambridge Journal of International and Comparative Law,
Vol. 2, 2013, pp. 715-737 e também AKANDE, Dapo. Selection of
the International Court of Justice as a Forum for Contentious and
Advisory Proceedings (Including Jurisdiction). Journal of Interna-
tional Dispute Settlement, Vol. 7, 2016, pp. 320-344.

" Relatério Anual da Corte Interamericana de Direitos Humanos,
2019, p. 150.

2 KOHEN, Marcelo G. Article 39. In: ZIMMERMANN, Andre-
as; TAMS, Christian J; OELLERS-FRAHM; Karin; TOMUSCHAT,
Christian. The Statute of the International Court of Justice: A Com-
mentary. Oxford: OUP, 2019.
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sociolégicos e de potenciais situagdes de desequilibrio
que o uso dessas duas linguas gera no interior de proce-
dimentos internacionais que infelizmente ndo consegui-
remos explorar aqui. E certo que alguns procedimentos
seriam muito menos custosos em termos de advogados
e tradugoes. Parece ser também verdade que um mer-
cado regional se abriria, eventualmente permitindo um
maior acesso de especialistas latino-americanos a ocu-
par o barrean da eventual corte. Ademais, um terceiro
argumento positivo seria pedagogico. Para professores
de Diteito Internacional haveria menos dificuldades no
uso de materiais de classe, na redugdo das distancias do
ensino da disciplina; em suma, haveria um potencial ‘de-
selitizante’ numa jurisprudéncia com lingua local.

Ha dois contra-argumentos a serem balanceados
a luz dessa questdo. O primeiro deles é: quais seriam
as linguas oficias da Corte? Por mais que o espanhol e
portugués parecam ser as alternativas imediatas 6bvias
(seguindo a experiéncia do 6rgao de solucio de con-
trovérsias do MERCOSUL), nido se pode olvidar do
Guarani — lingua oficial no Paraguai — e outras linguas
indigenas ndo oficiais, como o quichua e o aimara. Nao
se esta sugerindo que necessariamente tais linguas de-
vam ser adotadas como linguas oficiais. Busca-se aqui
demonstrar que necessariamente uma escolha linguis-
tica comporta alguma exclusdo. Nesse sentir, a questao
linguistica talvez seja mais complexa do que os olhos
podem ver. Um segundo contra-argumento setia que,
por estarem em linguas teoricamente inacessiveis aos
grandes centros de estudo em que o Direito Interna-
cional é percebido, decantado e produzido, o impacto
dessa jurisprudéncia poderia ser menor. Nesse sentido,
vale lembrar que a Corte Interamericana possui o in-
glés e o francés como linguas oficiais, para atender aos
Estados falantes dessas linguas. O problema ¢ s6 emitir
documentos no francés e no portugués quando se trata
de um caso ligado a um Estado que fala uma dessas
linguas, dificultando o acesso de estudiosos as decisoes.

Indubitavelmente existe um problema de aces-
so linguistico ao direito internacional que influencia a
questdo do ensino em regioes periféricas do mundo.”

3 Nesse sentido ver ‘“Teaching and Researching International Law

in Asia (TRILA) Project: 2020 Report’, disponivel emt: https://
cil.nus.edu.sg/publication/teaching-and-researching-international-
law-in-asia-trila-project-2020-report/, bem como ver Amaya Alvez
Marin, Laura Betancur-Retrespo, Enrique Prieto-Rios, Daniel-Rivas-
Ramirez, Fabia Vecoso. Rethinking International Law Education in
Latin America. AfronomicsLaw. September 17, 2020. <https://
www.afronomicslaw.org/2020/09/17 /rethinking-international-law-

Isto talvez reflita problemas estruturais da sociedade in-
ternacional mais do que as linguas de acesso, embora
maiores estudos, sobretudo empiricos, sao necessarios
para confirmar essas hipéteses. Estudos recentes de-
monstram como o diteito internacional é percebido de
maneira distinta de acordo com cada tradi¢ao nacional
e a questdo linguistica parece ser fator importante nessa
petcepcio.'* Contudo, uma conclusdo nio necessaria-
mente 6bvia desta distin¢do linguistica é que uma corte
latino-americana iria necessariamente adicionar graos a
balanca da complexidade. Seja como for, reforca-se o
argumento de que bilinguismo e plurilinguismo deve-
riam ser estimulados de uma maneira nio-excludente —
também no ambito da américa latina.

Os quatro componentes acima levantados sio incon-
tornaveis no momento de criacdio de um eventual novo
o6rgao de solucao de controvérsias regional. Alguns deles
patecem exprimir resisténcias nao simples de serem su-
plantadas. Isto sem desconsiderar as pressoes externas de
manutenc¢do do status quo e atitude geral de deferéncia a
Corte Internacional de Justica que, até 0 momento, parece
estar se oferecendo aos Estados latino-americanos como
um o6rgao jurisdicional eficiente de resolugao de contro-
vérsias."” Examinados estes componentes, serd interes-
sante analisar outros problemas envolvendo a posicao de
uma eventual corte em relacio ao Direito Internacional.

2 Problemas oriundos da criacao
de uma corte regional de justica
internacional.

Supondo que uma corte regional de competéncia
geral fosse criada e comegasse a operar adjudicando

education-in-latin-america/>. ¢ GALINDO, George R. B;; Some
(Short) Reflections on (My) International Law Teaching Experience
in Brazil. AfronomicsLaw. 19 de setembro de 2020. Disponivel em:
https:/ /www.afronomicslaw.org/2020/09/19/some-short-reflec-
tions-on-my-international-law-teaching-expetience-in-brazil /.

' Exemplo mais notétio é o livco de ROBERTS, Anthea. Is Inter-
national Law International? Oxford: Oxford University Press, 2017.
15 Sobre a questio ver PALCHETTI, Paolo; LIMA, Lucas Catrlos.
Os 70 anos da Corte Internacional de Justiga: retrospecto e per-
spectivas futuras do principal 6rgao judiciario da Organizagio das
Nagoes Unidas. In: Liliana Lyra Jubilut; Joao Carlos Jarochinski Sil-
va; Larissa Ramina. (Org). A ONU aos 70: contribui¢Ges, desafios
e perspectivas. led.Parana: UFPR, 2016, p. 313-353 ¢ também DAL
RIJUNIOR, Arno; LIMA, Lucas Catlos. A jurisprudéncia da Corte
Internacional de Justica: Histéria e influéncia no Direito Internac-
ional. Belo Horizonte: Del Rey, 2020.
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controvérsias entre Estados latino-americanos, ha pelos
menos trés dificuldades com as quais a jurisprudéncia
dessa Corte se defrontaria. Dois deles sao ja bem co-
nhecidos riscos supostamente oriundos do debate de
fragmentacdo do direito internacional: um problema
de competéncia e um problema de possiveis conflitos
materiais. H4 uma abundante literatura examinando
esses problemas, bem como desmistificando parte das
ansiedades criadas pelos receios da fragmentacio.' Um
terceiro problema, particularmente relacionado com o
segundo, envolve uma tensdo distinta: a relagdo entre
universalismo e regionalismo.

Por um lado, a multiplicacio de tribunais interna-
cionais solevou duvidas sobre o potencial forum shopping
que existitia entre tribunais internacionais e a possibi-
lidade da litispendéncia internacional, com tribunais
distintos examinando controvérsias idénticas e, na pior
hipétese, conduzindo a resultados diferentes. A prati-
ca internacional parece indicar que, apesar das muitas
especulacOes nesse sentido, sao rarfssimos os casos de
problemas de conflitos de jurisdi¢do internacional. O
segundo receio oriundo da pluralidade de tribunais era
o da eventual criacdo e interpretacdo de normas inter-
nacionais de maneira distintas por 6rgaos jurisdicionais
diferentes.”” Além de técnicas especificas terem sido
desenvolvidas e abordagens particulares empregadas
(o recurso a ‘comity’, por exemplo), a ‘competicdo’ entre
tribunais internacionais pode ser sadia no sentido que
permitem uma fertilizacdo cruzada e o aprimoramento
das jurisprudéncias. O exemplo da Corte Internacio-
nal de Justiga com o Tribunal do Mar e a Arbitragem
Interestatal parece ser interessante no que se refere a

¢ H4 vasta literatura examinando o problema mas parte dela é

particularmente analisada em INTERNATIONAL LAW COM-
MISSION. Report of the Study Group of the International Law
Commission on ‘Fragmentation of International Law: Difficulties
Arising from the diversification and expansion of international law’.
A/CN.4/1..682. 13 de abril de 2006. Ver nesse sentido também, e
mais recentemente, ANDENAS, Mads; BJORGE, Eirik. A Farewell
to Fragmentation: Reassertion and Convergence in International
Law. Cambridge: Cambridge University Press, 2015 ¢ o leading study
KOSKENNIEMI, Martti; LEINO, Paivi. Fragmentation of Inter-
national Law? Postmodern Anxieties. Leiden Journal of Interna-
tional Law, Vol. 15, 2002, pp. 553-579.

7" Sobre o papel da Corte Internacional de Justica em relagio a
outras decisdes internacionais, ver PALCHETTI, Paolo. The au-
thority of the decisions of international judicial or quasi-judicial
bodies in the case law of the International Court of Justice: dialogue
or competition?, in Cannizzaro (ed.) Decision of the IC] as Sources
of International Law?, Rome, International and European Papers

Publishing, 2018, pp. 107-121.

delimitacio maritima."® Cortes de Direitos Humanos
parecem caminhar na mesma estrada.” Contudo, fosse
a base da jurisdi¢ao de uma potencial nova corte o Pacto
de Bogota, ndo ¢ completamente excluida a hipotese de
conflitos entre jurisdicio de tribunais.”

Parece decorrer desse problema material da frag-
mentacao a questido da regionalizagdao do direito inter-
nacional. Como se sabe, a pratica e gpinio juris qualificada
de um grupo de Estados ¢ capaz de criar regras costu-
meiras regionais. A Comissao de Direito Internacional
reconheceu recentemente essa hipotese, teorizada na
jurisprudéncia da Corte Internacional de Justica e re-
conhecida na doutrina.* Fato é que a regionaliza¢ao do
costume internacional foi até o momento pouco explo-
rada por tribunais internacionais. Uma das potenciais
razoes para tal fendmeno é a suposta auséncia de uma
pratica uniforme e o standard mais elevado para a for-
magao do direito costumeiro regional. Outra razdo seria
o eventual risco a universalizagao do projeto de direito
internacional. Seja como for, uma corte internacional
de competéncia geral operando exclusivamente para
resolver controvérsias num determinado grupo de Es-

8 Ver, de maneira geral, LANDO, Massimo. Maritime Delimita-
tion as a Judicial Process. Cambridge: Cambridge University Press,
2019, pp. 1-8.

9 Sobte a questio, ver em particular INTER-AMERICAN
COURT OF HUMAN RIGHTS. Dialogue between Regional Hu-
man Rights Courts. IACourtHR, 2020. Disponivel em: https://
www.corteidh.or.ct/sitios/libros/todos/docs/dialogo-en.pdf e
CANCADO TRINDADE, Ant6nio Augusto. Os Tribunais Inter-
nacionais Contemporaneos. Brasilia: Funag 2013, pp. 91-99.

% Sobre, ver INFANTE CAFFI, Maria Teresa. Latin America and
the International Court of Justice: the Pact of Bogota. In: ALMEI-
DA, Paula W,; SOREL, Jean-Marc. Latin America and the Interna-
tional Court of Justice: Contributions to International Law. New
York: Routledge, 2018.

2 Sobre a questio ver, INTERNATIONAL LAW COMMIS-
SION. Identification of customary international law: text of the
draft conclusions as adopted by the Drafting Committee on sec-
ond reading, UN doc. A/CN.4/1..908, 22 May 2018. Em particular,
CRAWFORD, James R. Universalism and Regionalism from the
Perspective of the Work of the International Law Commission. In:
COMISSAO DE DIREITO INTERNACIONAL. International
law on the eve of the twentyfirst century: Views from the Interna-
tional Law Commission. New York: CDI, 1997.; GALINDO, G.
R. B.. Direito Internacional Costumeiro Regional (Em especial no
contexto Ametricano). In: Comité Juridico Interamericano y Depar-
tamento de Derecho Internacional de la Secretaria de Asuntos Jurid-
icos de la Organizacion de los Estados Americanos. (Org,). Curso de
Derecho Internacional XLLVI 2019. Ted.Washington: Organizacién
de los Estados Americanos, 2020, v. 1, p. 13-27 e LIMA, Lucas Car-
los. O Comité Juridico Interamericano da OEA e a codificacio do
direito internacional regional. Revista de Direito Internacional, v. 16,

p- 292-303, 2019.
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tados terda a vantagem de poder levar em consideragiao
as nuances locais para a aplicacao do diteito. Exemplo
notério nesse sentido envolvem os casos de ## possidetis
Juris, bem como a versao brasileira de ## possidetis de facto.
HEnquanto a Corte Internacional de Justica tende a um
processo de universalizacao das normas, uma eventual
corte regional poderia tender a particularizacio das nor-
mas universais. Nesse sentido, talvez a jurisprudéncia da
Corte Interamericana de Direitos Humanos em relacio
a jus cogens ou a crimes contra humanidade constitua um
bom exemplo de particularizagio ou regionalizacio. Tal
fenémeno nao é necessariamente negativo, embora so-
mente a pratica futura possa oferecer maiores indica-
¢oes nesse sentido.

Outra questio que pode ser conjecturada diz res-
peito a inescapavel consolidagao de um direito regional
autobnomo. Mas tal consolidac¢ao pode ocorrer tanto no
ambito de uma corte regional quanto como técnica a ser
explorada pelas instituicoes ja existentes na regiao.

3 Conclusao? Reforcar as instituicoes
e explorar as potencialidades dos
mecanismos existentes.

Refletir sobre os mecanismos a disposi¢ao dos Es-
tados Latino-Americanos bem como as potenciais van-
tagens, desvantagens e consequéncias negativas que o
atual modelo possui ¢ um exercicio mais do que bem-
-vindo. Por muito tempo o debate foi negligenciado
sobre como utilizar o sistema estrategicamente, bem
como qual ¢ a posi¢ao dos Estados da regiao no quadro
geral de solucdo de controvérsias interestatais. Contudo,
tal debate nao pode ser dissociado de uma reflexdo de
como reforcar as instituicOes erigidas e explorar as ca-
pacidades dos mecanismos existentes.

Parece existir uma mirfade de inexploradas op¢des ja
a disposi¢ao dos Estados Latino-Americanos para utili-
zarem os 6rgaos jurisdicionais internacionais estrategi-
camente em suas controvérsias. A Corte Interameticana
de Direitos Humanos possui uma intocada jurisdi¢ao
para controvérsias interestatais. O Tribunal Permanente
de Revisao do Mercosul ja expandiu sua competéncia
para tratar de matérias relativas ao Pacto Democritico,
demonstrando igualmente um potencial de uso estraté-
gico interessante. Para certas controvérsias, a jurisdicdo
contenciosa do Tribunal do Mar poderia servir a Esta-

dos-parte da Convengdo de Montego Bay, assim como
opinides consultivas poderiam ser estrategicamente re-
queridas — o caso do vazamento de éleo supostamente
oriundo da Venezuela aparenta ser um exemplo. O nio
uso desses mecanismos parece singularmente eloquente
a respeito da vontade dos Estados de litigar estrategica-

mente suas controvérsias internacionais.

Outras solu¢oes podem ser encontradas através de
reformas dentro das atuais institui¢des a disposicao de
Hstados Latino-Americanos. Elas variam desde um re-
forco ao sistema do Pacto de Bogotd, a utilizagao da
Corte Internacional de Justica como 6rgao de apelacio
de arbitragens regionais — efetivando um duplo grau de

1.2 Em verdade, 2 luz

jurisdi¢ao no direito internaciona
do atual cenario politico e a luz das eventuais contesta-
¢bes que cortes internacionais vém recebendo, que po-
dem ser descritas tanto em termos de resisténcia ou re-
trocesso, talvez uma op¢ao particularmente interessante
possa ser reforcar o sistema arbitral no ambito do Pacto
de Bogota e, caso considere-se interessante, dentro de
condicOes especificas, valorizando um eventual possi-
bilidade de recurso a jurisdi¢ao da Corte Internacional
de Justica. Isso serviria a fomentar o regionalismo, mas
levando em consideracio a inerente pretensiao universa-
lista do Direito Internacional.

Do ponto de vista linguistico, hd muito a ser feito
para render mais acessivel e menos discriminatério o
acesso a0 conteudo do contencioso internacional. Nao
¢ o caso de explorarmos aqui todas as possibilidades,
mas parece existir uma via de mao dupla. Por um lado,
¢ necessario adotar linguas latino-americanas como lin-
guas oficiais de alguns procedimentos contenciosos,
como ja ocorreu em arbitragens de investimento.”> Do
outro, parece também interessante tentar estimular po-
liticas publicas de acesso a segundas e terceiras linguas,
ndo apenas para internacionalistas. Nesse caso, obvia-
mente, o mito de Sisifo parece ilustrar o contexto.

Diversas ponderagoes foram realizadas nesse escri-
to. Pontos de vista definitivos nao foram esgrimados,
porquanto as provocacdes servem mais de reflexdo so-
bre o atual sistema de solucio de controvérsias interes-
tatais a disposicao de Estados latino-americanos do que

* Sobre o tema ver, MAROTTI, Lotis. Il doppio grado di giudizio
nel processo internazionale. Torino: Giappichelli, 2019.

# Venezuela US, SR.L. (Barbados) v. The Bolivarian Republic
of Venezuela, Lando Interino sobre Jurisdiccion, CASO CPA N 2013-
34, 26 de Julho de 2016. Disponivel em: https://pca-cpa.org/en/
cases/136/.
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propostas a serem cotejadas e executadas. O relativo su-
cesso de instituicdes como a Organizacdo dos Estados
Americanos, a Corte Interamericana de Direitos Huma-
nos e o Pacto de Bogotd devem ser reforcados. O recen-
te reavivar e sucesso da Corte Permanente de Arbitra-
gem em administrar arbitragens internacionais também
merece aten¢io. A Corte Internacional de Justica per-
manece servindo a comunidade internacional com seus
éxitos e balizas, e também os Estados da regiao.
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1 Corte Latino Americana de Justica: Dimensoes
Institucionais

Pensar em uma Corte Latino Americana de Justiga (CLAJ) como uma
nova articulagdo institucional jurisdicional regional ¢ um exercicio de ima-
ginagdo institucional interessante. De fato, ela se revela como forma inteli-
gente para para impulsionar o pensamento contemporaneo sobre Direito
Internacional - ¢ isto, ndo apenas dentro de uma preocupacio de alternativa
para possibilidades futuras, mas também dentro de uma perspectiva critica
sobre as possibilidades presentes.

De acordo com a proposta apresentada, a invenc¢ao de uma Corte Re-
gional de Justiga para o subcontinente latino-americano seria uma alterna-
tiva positiva por dois motivos principais. Em primeiro lugar, ela ampliaria o
acesso a mecanismos pacificos jurisdicionais internacionais para a solucao
de controvérsias por parte de estados latino-americanos, pois (i) por estar
localizada no continente latino-americano, estaria geograficamente mais
préxima dos estados envolvidos na controvérsias, (ii) por utilizar oficialmen-
te os dois principais idiomas latino-americanos (espanhol e portugués), cla
facilitaria o acompanhamento, o controle e o conhecimento dos processos
e das decisoes formuladas por essa instituicdo. Em segundo lugar, também
pelo uso de tais idiomas, a existéncia de tal 6rgao aproximaria este campo do
saber das populacGes dos paises latino-americanos e estimularia estudantes
em direito e em relacOes internacionais de tais paises a se dedicar mais a este
campo do saber.

Sem ignorar a positividade das razGes apresentadas, é necessario com-
preender um pouco mais a complexidade de questdes envolvendo a criagdo
de mecanismos jurisdicionais internacionais, especificamente em ambito re-
gional. Deixando de lado as dificuldades para a obten¢do do compromisso
politico necessario para a aceita¢do da efetiva institucionalizacio de tal 6rgao
- seja pela concertagdo da dinamica politica entre os pafses latino-america-
nos, seja pelo encaminhamento do equilibrio dos jogos de forga politica
interna de cada um deles, é necessario dar a devida atencdo para aspectos
relacionados ao desenho juridico-institucional deste 6rgao. E isto, nao por
um trufsmo relacionado a questoes procedimentais - por vezes, demasiado
nos estudos em Direito. Antes, trata-se da percepc¢ao de que tais discussoes
sobre o arcabouco legal de tais 6rgaos se dirigirem também a resolucio de
problemas envolvendo a legitimidade de sua atuagdo'.

! Armin von Bogdandy & Ingo Venzke. On the Democratic Legitimation of International

Judicial Lawmaking. In: Armin von Bogdandy & Ingo Venzke (Eds). International Judicial
Lawmaking. Berlin: Springer, 2012, p. 475.



Imaginar um desenho institucional adequado para
assegurar a legitimidade da atuacio de uma Corte In-
ternacional exige considerar série de questoes?, como (i)
o financiamento de suas atividades operacionais, (ii) os
critérios e o procedimento de selecio, de nomeacao, de
permanéncia e de garantia de imparcialidade da agao (a)
de seus funcionarios permanentes (staff), e (b) de seu
corpo de magistrados, (iii) o procedimento adequado
para assegurar paridade no desenvolvimento da relagao
processual entre estados em litigio, (iv) a divisao interna
de funcgoes entre cada um de seus 6rgaos, (v) a trans-
paréncia de seus processos decisorios, de suas decisdes
e das demais atividades da Corte, (vi) mecanismo para
controle e eventual revisdo de decisGes tomadas, (vii) a
relacdo deste 6rgao judicial com outras Organizagoes
Internacionais Regionais (OIR) e Universais (OIU) -
como independéncia, cooperacio, observagio, inser¢ao
institucional, entre tantos outros.

2 Legalidade e Legitimidade de Ols
e a Definicao dos Bens Publicos
Regionais

A discussdo proposta aqui se debrucara, no entanto,
sobre outro aspecto, a saber: a definicdo clara do bem
publico regional a ser promovido por um 6rgao juris-
dicional’. A adequada compreensio dos objetivos de-
finidos para o exercicio do poder jurisdicional por um
orgio é fundamental para se desenvolver um arranjo
institucional e para se avaliar se ele é pertinente para o
cumprimento de seu mandato legal.

A existéncia de Cortes Regionais ndo é desconhecida
por parte da experiéncia juridica internacional. De um
lado, ndo podem ser esquecidas as Cortes constituidas
no interior dos famosos Sistemas Regionais de Prote¢iao
de Direitos Humanos (SRDH) - o Sistema Africano, o
Sistema Buropeu e o Sistema Interamericano. Enquan-
to o primeiro se desenvolve no intetior de uma OIR
voltada a integracdao /ato sensu de seus estados-mem-

* Jan Klabbers. The Paradox of International Institutional Law,

International Organizations Law Review, v. 5, p. 151-73, 2008.
> Sobre o conceito de bem publico local, regional e global, v. At-
thur Giannattasio, Luiza Papy &amp; Renan Nigro. Bens Publicos
Globais e sua protecio juridica internacional: relocaliza¢do episte-
moldgica de um debate a luz de principios de direito politico, Di-

reito, Estado e Sociedade, v. 55, p. 69-112, 2019.

bros* - a Unido Africana (UA), o segundo e o terceiro
se desenvolvem dentro de OIRs intergovernamentais
de cooperac¢io - respectivamente, o Conselho da Eu-
ropa (CdE) e a Organizagao dos Hstados Americanos
(OEA). De outro lado, também devem ser menciona-
das as experiéncias de Cortes Regionais dentro de pro-
cessos de integracdo, como (i) o Tribunal de Justica da
Unido Europeia, desenvolvido no interior do processo
de integracao stricto sensu da Unido Europeia (UE), (ii)
do Tribunal Permanente de Revisao do Mercosul, de-
senvolvido no interior do processo de integragio /lato
sensu do Mercado Comum do Sul (MERCOSUL), (iii)
da Corte de Justica da Unido Africana, desenvolvida no
interior do processo de integracao /lato sensu da UA, (iv)
da Corte Centro-americana de Justica, desenvolvida no
interior do processo de integracao regional /ato sensn da
Organizagdo dos Estados Centro-americanos (ODE-
CA), e (v) do Tribunal de Justica da Comunidade Andi-
na, desenvolvido no interior do processo de integracao
regional /lato sensu da Comunidade Andina (CAN). Por
fim, ha ainda a experiéncia da Corte de Justi¢a Islamica
Internacional, a qual, apesar de ainda nao ter entrado
em vigat, foi desenvolvida no interior da Organizacio
de Cooperacio Islamica (OCI) - uma OIR de carater
identitario, pois voltada a consolidar a fraternidade en-
tre seus estados-membros (de maioria mugulmana) e a
coordenar esfor¢os para lidar com os desafios enfrenta-
dos pelo islamismo no mundo.

Apesar de interessante, nao se pretende desenvolver
aqui uma analise comparativa detalhada dos diferentes
aspectos institucionais de cada uma das Cortes Regio-
nais acima indicadas - seja sobre os critérios de desenho
institucional indicados anteriormente, seja ainda sobre a
quantidade e qualidade de decisGes, sobre o mecanismo
de cumprimento de suas decisdes, ou mesmo sobre 0s
indices de cumprimento de tais decisbes, entre tantas
outras questdes pertinentes.

O que se pretende assinalar aqui é que cada uma
das Cortes Regionais acima indicadas - bem como cada
uma das OIRs as quais elas estdo vinculadas - consiste
em uma resposta juridico-politica do conjunto de pai-
ses que as constituiram a questoes historicas determi-
nadas. Essa resposta institucional por meio do Direito

*  Para uma distin¢do entre integragio /ato sensu e stricto sensu, v. Um-

berto Celli Jr., Teoria Geral da Integracao: Em Busca de um Modelo
Alternativo. In: Araminta Mercadante, Umberto Celli Junior & Le-
andro Aradjo (Orgs.). Blocos Econémicos e Integragdo na Amé-
rica Latina, Africa e Asia. Curitiba: Jurud, 2006, p. 19-37.
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Internacional buscaria empreender projetos politicos
determinados. Neste sentido, note-se que (i) as Cortes
Regionais dos SRDH teriam em comum a missao de as-
segurar judicialmente, na regido sobre as quais exercem
suas respectivas competéncias, a cultura de respeito aos
Direitos Humanos dentro dos paises que reconheceram
sua jurisdicao, (i) as Cortes Regionais de processos de
integracao compartilhariam do objetivo de assegurar o
respeito harmonico, pelos estados-membros, as regras
de direito internacional voltadas a realizar a aproxima-
¢do juridica, econdmica, politica e social dos paises que
buscam se integrar em uma regido comum’, e (iii) a Cor-
te Regional da OCI se voltaria a dirimir controvérsias
eventualmente surgidas entre os estados-membros da
OIR, tendo como base a shari’ah islamica.

Em outras palavras, as Cortes Regionais acima in-
dicadas foram constituidas de maneiras distintas, tendo
por objetivo concretizar diferentes bens publicos deter-
minados, a saber, respectivamente, proteger, promover
e desenvolver (i) a dignidade humana, por meio da for-
ma regional que se compreendeu o conteudo juridico
dos Direitos Humanos, (i) a integridade juridica do
processo de integracdo regional, entendida como meio
para atingir fins politicos, econémicos e sociais comuns,
e (ii1) a identidade mugulmana, por meio de sua tradicao
juridica especifica, nos diferentes espacos do mundo em
que esta religido e sua cultura sio seguidas de forma
majoritaria.

Assim, perceba-se que cada uma das Cortes Regio-
nais esta devidamente inserida em uma OIR especifica,
a qual segue de maneira um determinado projeto po-
litico historicamente dado e devidamente aceito pelos
estados-membros que as compdem. B precisamente o
enraizamento da Corte Regional ao projeto de deter-
minada OIR que lhe garante - ou deveria garantir - o
reconhecimento da legitimidade de sua atuagao. Afinal,
¢ exatamente essa vinculacao que lhes permite extrair a
legitimidade politica necessaria para o desenvolvimento
de suas atividades.

5

A exce¢o aqui seria a Corte de Justiga da Unido Africana, pois
ela ndo apenas também tém competéncia sobre acordos que seus
estados-membros tenham celebrado entre si, os quais tenham even-
tualmente atribuido a competéncia a Corte, como também pode
julgar controvérsias sobre outros temas a ela delegados pela Assem-
bleia da UA. Sobre este tema, v. art. 19 do Protocolo da Corte de
Justica da Unidao Africana, adotado em Maputo (Mocambique), em
2003.

3 O Bem Publico Regional de uma
CLAJ: Uma OIR P6s-Colonial?

A discussao sobre a criagio de uma CLA]J deveria
também considerar o debate em torno do projeto re-
gional ao qual ela poderia (ou deveria) ser vinculada: se-
ria ela uma Corte Regional (i) vinculada a alguma OIR
ja existente? - p. ex, OEA, devendo considerar, aqui,
uma eventual limitagao espacial com relacio ao Cana-
da e aos EUA, (ii) vinculada a todas as OIRs existentes
na América Latina?, como um mecanismo jurisdicional
articulador de todos os projetos politicos na regiao, ou
ainda, (iii) independente?, a qual deteria um projeto dis-
tinto dos seguidos pelas OIRs, mas a eles relacionados
de alguma forma - como ocorre, p.ex., na relacao entre
o TPI e a ONU, entre outras possibilidades. Em outros
termos, qual seria o bem publico regional que ela
deveria proteger, promover e desenvolver?

A adequada resposta a tais questoes é fundamen-
tal. E isso, ndo apenas para desenvolver o desenho
institucional adequado para realizar suas funcGes, mas
principalmente para justificar o exercicio de seu poder
jurisdicional internacional. Afinal, ¢ por meio do reco-
nhecimento da legitimidade de sua atuacdo que se pode-
ria assegurar a aceitacio permanente de suas decisOes -
seja no ambito estatal, seja nos ambitos social e politico
internos de cada pafs.

Ao mencionar as abordagens terceiromundistas do
Direito Internacional (TWAIL), a proposta de cria¢ao
de uma CLA] parece se aproximar de uma discussiao
critica de carater pds-colonial a ordem juridica interna-
cional. Por esse motivo, parece que nenhuma das OIRs
existentes na América Latina deteria capacidade de al-
bergar essa nova Corte Regional, precisamente porque
ela derivaria de uma preocupacido muito menos preocu-
pada com a protecio de DH na América Latina (OEA),
ou com a promocio de integracio regional (MERCO-
SUL, CAN). Também nio parece haver uma preocupa-
¢do em organizar uma tal Corte Regional a partir de um
discurso identitatio - tal como ocotre, por exemplo, na
UE, na UA e na OCI, acima indicadas.

O mote constitutivo da CLA] parece ser precisamen-
te a realizacdo de uma missdao de carater pds-colonial.
Com efeito, a0 se propor como uma iniciativa voltada
a um descentramento dos processos de afirmacdo do
conteddo e da interpretacio do Direito Internacional,
parece que tal proposta se aproxima do movimento
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intelectual herdeiro de Bandung (1955) - o qual busca
afirmar uma autonomia juridico-epistémica de paises do
Sul Global em rela¢io aos paises do Norte Global. Em
outras palavras, a criacio de uma CLA] pretenderia ser
uma resposta ctitica a ditames tradicionalmente dados
pela presencga hegemonica das maneiras ocidentocéntri-
cas e eurocéntricas em torno do saber (razao pura) e do
fazer (razdo pratica) o Direito Internacional.

Por isso, se a proposta patece seguir esse ideario,
talvez a inovacgao institucional imaginada pudesse apro-
fundar ainda mais o cariter alternativo. Nestes termos,
aspectos adicionais poderiam ser levados em considera-
¢do para implementar a referida Corte, como:

(i) prever a possibilidade de uso de todos os idiomas
existentes na América Latina - e ndo apenas espanhol e
portugués - para realizar as atividades da CLA],

(i) realizar a abertura ao reconhecimento de ex-
periéncias juridicas autoctones, desenvolvidas fora do
parametro juridico legado pela forma juridica interna-
cional legada pelo Norte Global - seja no que se refere
ao direito material, seja no que se refere ao direito pro-
cessual,

(iti) introduzir critérios amplos de diversidade (géne-
ro, étnica, religiosa, entre outros) para a sele¢dao, a no-
meagdo, a permanéncia e a garantia de imparcialidade
da acio (a) de seus funcionarios permanentes (staff), e
(b) de seu corpo de magistrados, entre outros aspectos.

Em suma, tudo dependeria da amplitude que se pre-
tenderia atribuir a realizacio do bem publico pés-colo-
nial por esta Corte Regional. Se se pretende contestar o
hard ¢ o soft powers exercidos pelo Norte Global, o
projeto de alternativa institucional precisa ser levado a
sério e aprofundado.
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Como estudantes de Direito no Brasil temos algumas expectativas bdsi-
cas, nos ¢ esperado passar no exame de ordem, ter boas notas, comparecer
as aulas e cumprir os requisitos curriculares da grade do curso. Esse modelo
acaba, muitas vezes, afastando os(as) alunos(as) de experiéncias extracurri-
culares e diferentes metodologias de estudo e aprendizado, de modo que a
formacao juridica pode ficar prejudicada nesse aspecto.

A aprendizagem do direito na pratica, nesse contexto, fica limitada ao es-
tagio obrigatério promovido pelo nucleo de pratica juridica da universidade,
destinado aos alunos a partir do sétimo semestre do curso, ¢ as atividades de
pesquisa ficam destinadas para os programas de iniciagao cientifica, ou seja,
desvinculadas da grade curricular, ou diretamente na escrita do trabalho de
conclusdo de curso.

A busca por uma experiéncia diferenciada durante a graduacio, portanto,
acaba ultrapassando o ambiente da sala de aula e, ainda, se tornando um
privilégio daqueles(as) alunos(as) que sao, por algum motivo, atraidos para
tal'. Essa busca, no nosso caso, foi bem sucedida pela nossa experiéncia no
Philip C. Jessup International Law Moot Court Competition.

A pratica de tribunais simulados, comumente conhecidos como Mooz
Conrts, ¢ uma metodologia de ensino juridico que ja ¢ amplamente difundida
em diversos paises de tradi¢do Common Lan”. Trata-se de um exercicio tra-
zido pela simula¢io de uma sessio de uma corte frente a um caso ficticio e
complexo, onde as equipes atuam como requerente e requerido. Os juizes,
por sua vez, sdo juristas experientes na area, que atuam como banca julga-
dora nas etapas de arguicio oral. Vale ressaltar que a competi¢do conta com
uma etapa escrita, na qual as equipes elaboram documentos juridicos, os me-
moriais, de defesa e de acusacio, que refletem a vasta e complexa pesquisa
juridica realizada com base no caso em questio.

E evidente que atividades como essa desenvolvem um apurado senso

! MONEBHURRUN, Nitish et al. O Problema na Formagio do(a) Jurista Enquanto
Pesquisador(a): Uma Critica aos Cursos de Direito. 1a. ed. Rio de Janeiro: Processo, 2019.
152 p. v. 1. ISBN 978-85-93741-50-0.

> AMARAL JUNIOR, Alberto do et al. O modelo de ensino participativo no Direito In-
ternacional: relato de uma experiéncia. Revista Direito GV, Sdo Paulo, v. 12, n. 3, p. 632-647,
2016.



de argumentacio juridica, pesquisa aprofundada, oraté-
ria e trabalho em equipe. Ademais, refletem com muito
mais propriedade a realidade da pratica do Direito e,
especialmente, do Direito Internacional, uma vez que
trabalham em cima de um caso complexo, mais alinha-
do as necessidades de um jurista que atua no mundo
moderno e globalizado®.

A Jessup simula a Corte Internacional de Justica e
inaugurou a pratica de Moot Courts nos cursos de Di-
reito, em 1960, na Universidade de Harvard. Iniciou-
-se como uma competicdo amistosa entre as equipes
da propria Universidade e hoje conta com mais de 700
equipes de universidades diferentes de mais 100 pafses e
jurisdi¢oes. Hoje, é a maior e mais prestigiada competi-
cio de tribunal simulado do mundo*.

Neste sentido, essa imersio no mundo dos Moot
courts permitiu que os alunos da graduacio do Uni-
CEUB tivessem vivéncias que estdo além dos cursos
regulares oferecidos, e que proporcionaram o desenvol-
vimento de competéncias e habilidades que em geral, s6
sao adquiridas com a entrada no mercado de trabalho.

Assim, a aplicacdo pratica do Direito, através de sus-
tentagoes orais em lingua estrangeira, no caso o inglés,
a exposi¢ao a bancas de juizes extremamente qualifica-
dos, o planejamento estratégico de argumentos juridi-
cos e 0 contato com novas visdes metodoldgicas, trans-
formaram a vida académica dos estudantes de forma
unica e singular.

A pritica de tribunais simulados veio para nés por
diferentes canais e motivos, mas com um viés comum:
trazer experiéncias praticas, desenvolver a capacidade de
pesquisa, aprimorar a oratéria e proporcionar um dife-
rencial curricular durante nossa graduaciao em Direito.

Assim, nossa experiéncia, apesar de coletiva, pode
ser individualizada com a vivéncia de cada um, a partir
de diferentes aspectos que marcaram nossa passagem
na Jessup, seja pela vivéncia de um Direito pratico (1),
pela superagao da timidez (2), o retorno necessario (3),
pela criacio de um planejamento estratégico na vida
académica (4), pela aparicio como um acaso bem su-

*  BIANCHINI, Carolina Bonini; HAERTEL, Leticia Machado.
As competi¢oes de julgamento simulado como instrumento de en-
sino juridico. Revista da Faculdade de Direito, Universidade de
Sdo Paulo, v. 113, p. 737-759, 2018.

* Mais informagdes sobre a competi¢io podem ser encontradas no
site oficial da Philip C. Jessup International Iaw Moot Court Competition.

Disponivel em: https://wwwilsa.org/ .

cedido (5) ou trazendo um novo olhar académico (0).
Hssas experiéncias, cumuladas, representam o impacto
que a participacao em Moot Courts pode ter na vida aca-
démica, profissional e pessoal dos alunos, demonstran-
do o resultado da experiéncia pratica (7).

1 A vivéncia de um Direito pratico®

No meu caso, a busca pela pesquisa e pela aplicagao
pratica do Direito, além do que ja me era proposta em
sala de aula, era uma necessidade que sentia desde o
comegco do curso. Além disso, o interesse pelo Direito
Internacional também me acompanha mesmo antes da
matéria aparecer na minha grade do semestre.

O método de aprendizagem do Direito como esta-
va sendo transmitido, com a exce¢io de alguns poucos
professores, me parecia nada atraente e um tanto in-
completo se comparado com a complexidade das re-
lagoes interpessoals e internacionais contemporaneas.
Nesse contexto, entendia que seria preciso buscar nas
atividades extracurriculares o complemento que me fa-
zia falta na minha vida académica.

A Jessup apareceu na minha universidade em mea-
dos de 2017, durante meu sexto semestre de Direito. O
Administrador Nacional da Jessup no Brasil iria fazer
uma visita a universidade para apresentar a competicao
para os alunos e lembro de ler o convite com entusias-
mo. Apds essa apresentacao inicial, me inscrevi para o
processo seletivo com a certeza que essa experiéncia era
justamente o que eu procurava para preencher a sensa-
¢do de que estudar Direito era mais do que me parecia.

O pequeno numero de alunos(as) participando do
processo seletivo foi o primeiro indicio de um fato que
confirmei claramente mais tarde: a participagdo em
Moot Counrts é¢ uma cultura ainda nao estabelecida na uni-
versidade. E vilido salientar que a competicio ¢é reali-
zada inteiramente em inglés, o que também ¢ um fator
limitante para o estabelecimento dessa cultura. De todo
modo, formou-se o primeiro time da minha universida-
de para a Competi¢ao Jessup, composto, na época, por
4 alunos do curso de Direito e um professor orientador,
denominado, no universo dos Moot Courts, como coach.

Hssa primeira experiéncia de preparacio para a com-

5

Gilda Nogueira Paes Cambraia. Membro da equipe nas edi¢bes
de 2018, 2019 e coach na edigao 2020.
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peticdo foi, certamente, o trabalho mais dificil, comple-
x0, sacrificante e engrandecedor que eu havia vivenciado
em toda a minha vida académica. A completa pesquisa
para a construcio dos memoriais e a capacidade de ar-
gumentagao juridica para as argui¢cdes orais que nos sio
demandadas durante a preparagao da competi¢do a tor-
na uma verdadeira escola de formacio de juristas.

Tamanha demanda e dedicacdo deixou evidente,
também, a importancia do trabalho em equipe e da li-
deranca, qualidades que sdo colocadas a prova durante
a preparacdo para a competi¢ao. As longas jornadas de
pesquisa durantes as férias e feriados, o primeiro conta-
to com o verdadeiro método de argumentacio juridica
a ser aplicado e até o abandono de um dos membros
do time uma semana antes da entrega dos memoriais
foram os aspectos que marcaram esse primeiro contato
com a Jessup.

Findada a etapa escrita, comega-se a intensa e de-
safiadora preparacdo para a etapa oral, momento que
devemos sustentar, diante da Corte Internacional de
Justi¢a simulada, os nossos argumentos juridicos, fruto
de toda a nossa pesquisa, bem como responder a todos
0s questionamentos concernentes ao caso e ao Direito
feitos pelos juizes. E nesse momento que, de fato, te-
mos contato com todos os times do Brasil que passaram
pela mesma preparagiao e competem pela oportunidade
de representar o pais nas etapas internacionais, em Wa-
shington D.C, nos Estados Unidos.

Nas etapas orais do meu primeiro Jessup foi quan-
do percebi a grandiosidade dessa comunidade engaja-
da com o Direito Internacional e com as Moot Courts e
como essa pratica ja ¢ uma cultura em algumas univer-
sidades do pais. Ficou evidente, ainda, que as equipes
mais bem sucedidas sdo justamente aquelas que pos-
suem uma cultura de Moot Court consolidada.

Apbs a primeira experiéncia, com um time de 3 pes-
soas apenas (as equipes sio normalmente compostas
por 5 participantes), atuando como oradora de ambas
as partes, crescendo e aprendendo um fato novo a cada
round e interagindo com tantas pessoas que, com muito
compromisso e dedica¢do, viviam a mesma experiéncia,
tive certeza que nenhuma outra atividade académica po-
deria me proporcionar crescimento tio rico e completo
quanto essa.

Essa primeira experiéncia fomentou um desejo de
ampliar e divulgar os Moot Courts como meio de apren-
der e ensinar o Direito, juntando pesquisa, argumenta-

¢o e pratica. Nesse momento, confirmei a constatagao
que fiz no primeiro processo seletivo: a cultura de Mooz
Conrts nao era estabelecida, mas agora teria a chance
de ser criada. A busca pela constru¢io de uma cultu-
ra tribunal simulado na minha universidade ¢ algo que,
desde entio, tentamos estabelecer e ja obtivemos gran-
de avanco, apesar de todas as resisténcias, obstaculos e
frustracdes, certos de que é um processo continuo e em
construcao.

O crescimento da equipe e avango na competi¢ao
nos anos seguintes certamente ¢ um reflexo nao s6 da
experiéncia adquirida, mas de todos os esfor¢os patra a
consolida¢ao do Moot Court como método de aprendi-
zagem do Direito.

No ano seguinte que participamos ja contavamos
com uma equipe completa e obtivemos grande avan-
¢o, como dois prémios individuais de 10° e 2° melhor
orador, para mim e minha dupla de arguicio, respecti-

vamente.

Ja no fim da graduacdo continuei engajada, agora
como cvach, orientando a equipe junto com o professor
orientador que nos acompanha desde a primeira edi¢ao.
Neste ano, viver a Jessup quase que nos bastidores foi
um desafio e a0 mesmo tempo uma grande satisfacio.
A equipe nao s6 ganhou o prémio individual de 1° me-
lhor orador, como também foi selecionada para partici-
par dos Rounds Internacionais, na qualidade de exbzbition
team.

O impacto que a participagdo na Jessup causou e
continua causando na minha vida académica e profis-
sional ¢ muito significativo, sendo, certamente, a me-
lhor, mais desafiadora e engrandecedora experiéncia da
minha graduacio.

A Competi¢ao nao s6 desenvolveu qualidades essen-
ciais em qualquer profissional do diteito, como a argu-
mentacao juridica, a capacidade de pesquisa, a oratoria e
um senso de liderancga e trabalho em equipe, mas abriu
portas, oportunidades e me apresentou amizades que
levarei comigo além da universidade.

A minha experiéncia com a Jessup confirmou, por
fim, que o estudo do Direito deve, de fato, refletir a
complexidade do universo em que ele esta inserido, e as
Moot Courts fazem isso com maestria.
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2 A superacao da timidez®

Em setembro de 2017, foi veiculada no portal da fa-
culdade uma oportunidade de participar da maior com-
peticdo de direito internacional do mundo. Assim, ao
comparecer a reuniao, junto a um pequeno e seleto na-
mero de alunos(as) participando do processo seletivo,
e conhecer do que se tratava, ndo imaginava que toda a
metodologia de ensino que havia aprendido até entio,
estava prestes a mudar. Uma competicdo de simulagdo
da Corte Internacional de Justiga, a Philip C. Jessup
Moot Court Competition, na qual mais de cem paises
discutem e estudam o mesmo caso, em uma mesma lin-
gua — mal podia esperar para embarcar nesse desafio.

Inicialmente, éramos um grupo de 4 estudantes da
graduacao, mas no meio do caminho, um abandonou
o percurso. De qualquer forma, éramos trés estudan-
tes, com olhos brilhando por um debate sobre Direito
Internacional, com os especialistas e profissionais mais
bem qualificados do mundo.

Recebemos o caso, e de inicio, tinhamos que apre-
sentar a0 nosso professor orientador (cvach), 0s NOSsOs
argumentos tanto para o Estado Requetente, como para
o Estado Requerido. Sem saber direito como funciona-
va a pesquisa direcionada a competi¢do, e no ambito
do Direito Internacional, coletei as mais diversas infor-
macodes, ¢ como boa estudante universitaria brasileira,
muitas doutrinas.

Na reunido seguinte, ao perceber que a pesquisa rea-
lizada ndo serviria muito como argumento para aquela
defesa, e ap6s uma brilhante exposicio do professor
que nos orientava acerca de metodologia de pesquisa
e como construir uma argumentag¢io, comecei a com-
preender de que forma uma pesquisa académica deveria
ser realizada. Assim, saf da reunido ansiosa para chegar
em casa, mergulhar nas fontes do Direito Internacional
Publico, e construir uma linha de argumentagdo mini-
mamente defensavel, através da aplicacio do método
que nos foi apresentado.

Aproximadamente trinta rascunhos de sumarios de-
pois, comecamos a escrever 0os memoriais, com toda a
linha de argumentacdo que seria defendida oralmente,
e que deve ser submetido a organiza¢iao da competi¢ao
para avaliacio, visto que tal documento compde a pon-
tuagao da equipe.

¢ Nayara Lima. Membro da equipe nas edi¢des 2018, 2019 e 2020.

Neste sentido, durante o processo de escrita, faltan-
do exatamente trés dias para a entrega oficial, um dos
membros da equipe ndo mais apareceu, e entdo, nos trés
que restamos, N10S juntamos para escrever nesse curto
prazo, o que deveria ter sido feito em trés meses. Sem
duavidas, esse acontecimento foi o que me trouxe maior
aprendizado. A partir daquele momento, aprendi o que
era trabalho em equipe, dedicac¢io, foco e amizade.

Digo com plena certeza que, podiamos nio ser a
equipe mais bem preparada, visto que em tal compe-
ticdo, experiéncia ¢ um diferencial. Mas, sem hesitagao,
afirmo que éramos a equipe mais unida, e isso nos ren-
deu um 6timo desempenho no nosso primeiro ano de
competicao. Superar nossos medos e dificuldades ao
lado de pessoas que te motivam a dar o seu melhor, é
sem davidas, uma das mais preciosas licoes que levarei
para a vida.

No ano seguinte, 2018, encantados pela experién-
cia que haviamos tido e almejando que o maximo de
colegas também a tivessem, sob a orienta¢ao do Prof.
Nitish, foi montado um grupo de estudo de tribunal
simulado, no qual toda semana deviamos fazer uma
sustentacdo oral sobre um tema por ele sugerido. Tal
grupo nos rendeu, para 0 ano seguinte, uma equipe de
6 pessoas (uma a mais do que oficialmente permitido
para compor o time), e um rendimento que passou da
12* para a 7* posicao.

Assim, em 2019, realizamos uma simulagdo para
que os estudantes do UniCEUB pudessem conhecer e
entender a dinamica da competi¢io, e ao fim desta, di-
versos colegas nos procuraram para obter informacio
de como participar. Na sele¢do daquele ano, lembro-me
que a sala da coordenag¢ido do mestrado nao foi suficien-
te para comportar todos os candidatos.

Na competi¢do, novamente melhoramos o nosso
desempenho, além de termos sido convidados a repre-
sentar o Brasil nas rodadas internacionais em Washing-
ton, D.C., o que apesar de nio ter ocorrido, em razio da
pandemia, demonstra o reconhecimento da equipe na
maior competi¢do de Direito Internacional do Mundo.

Agora, em 2020, apesar de todas as circunstancias ex-
cepcionais que estamos enfrentando com a COVID-19,
o processo seletivo reuniu 16 pessoas interessadas em
representar o UniCEUB na competicao.

Como uma das primeiras pessoas a compor a equi-
pe, contribuir e observar o crescimento da implantagao
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da cultura de moot courts na faculdade, é algo de que
tenho muito orgulho. H4 muito, a academia de Direito
deixou de ser restrita as matérias ofertadas, e os futuros
profissionais precisam se reinventar e adquirir habilida-
des que serdo o seu diferencial mais a frente.

A Jessup me fez desenvolver a competéncia de pes-
quisar de forma objetiva, organizar a linha de argumen-
tacdo de uma maneira l6gica, a lidar com pessoas dos
mais diferentes tipos, superar um dos meus maiores de-
safios, que é a timidez, além de me tornar uma pessoa
apta a assumir qualquer compromisso, pois aprendi que
tenho capacidade técnica para tal.

Antes, pensar em falar em publico ja era motivo para
perder noites de sono. Agora, apos todos os treinamen-
tos, técnicas e motivacdo, estar diante de um pulpito,
argumentando e recebendo os mais diversos questiona-
mentos, ¢ algo que me estimula e d4 um novo sentido a
minha vida académica.

Assim, digo que todo estudante de graduaciao de-
veria ter a oportunidade de passar por essa experiéncia
transformadora, pois existe uma graduagdo antes da
competicao, e outra apos, e s6 sabe o que ¢ a Jessup,
quem viveu a Jessup.

Ver ao longo desses anos diversos estudantes desen-
volver uma paixdo pela competigao assim como eu, me
faz ter a certeza de que é uma experiéncia que muda
vidas, e abre um mundo de oportunidades de trabalho,
mestrado, cursos de extensio e especializacoes.

Apesar dos tribunais simulados fazerem parte de
uma cultura que ainda vem crescendo a passos de for-
miga no Brasil, tenho certeza que contribuir para a im-
plantacao desta na faculdade em que estudo, deixara um
legado que, além de ressignificar a graduacao de muitos
estudantes, transformara muitas vidas com superagoes
pessoalis, assim como foi com a minha.

3 O retorno necessario’

A primeira vez que participei da Jessup foi no ano de
2017/2018. A equipe da minha universidade estava se
formando, e ainda sem saber ao certo do que se tratava
tudo aquilo, eu decidi tentar entrar na equipe. O primei-

Igor Maia. Membro da equipe nas edi¢oes 2018 e 2020. Melhor
orador da edigio 2020.

ro contato real que tive com a competi¢ao foi através de
videos que encontrei no YouTube, onde pude assistir
as rodadas orais da etapa internacional da competi¢ao.

Ainda imerso naquele misto de empolgacio e an-
siedade, as pesquisas e os treinos se iniciaram. Foi en-
tdo que percebi qual seria o real valor de toda aquela
empreitada. A partir daquele momento constatei que
aquela seria a experiéncia necessaria a minha graduagao,
pelo engrandecimento académico que iria me trazet,
seja quanto a pesquisa, seja quanto a escrita ou quanto
a oratoria.

Por outro lado, a verdade era que desde que eu entrei
no curso de direito, tive como objeto claro seguir para
advocacia privada, o fato de poder litigar, apresentan-
do e debatendo pontos de vistas claramente opostos
me fascinava desde antes da minha entrada no curso
de direito. A Jessup, por sua vez, se apresentou como
uma primeira oportunidade de adentrar esse mundo. A
competicao, que havia entrado minha vida de forma re-
pentina, foi a primeira experiéncia real na advocacia pri-
vada que realmente tive. O complexo caso apresentado
aos competidores trouxe em suas mais diversas faces as
necessidades que todo advogado enfrenta em seu dia-
-a-dia.

Para melhor elucidar, cabe apenas observar que a
competi¢do tem o claro interesse de colocar frente a
frente duas ideias opostas, onde cada uma das partes
deve defender seu lado, a despeito, inclusive, das cren-
cas pessoais de cada um dos participantes. Além disso,
as razoes apresentadas por cada um, além de terem um
limite de palavras, tem um objetivo claro, se prestan-
do a defender um dos lados. Por fim, os competidores
se apresentam perante juizes muito bem qualificados,
conhecedores do caso, e que buscam a todo momento
testar os conhecimentos de cada um dos competido-
res. Ou seja, em uma s6 oportunidade nds poderfamos
exercitar a pesquisa direcionada, pautando-se neces-
sarlamente em fontes sélidas e consolidadas no meio
juridico internacional, desenvolver uma logica juridica
plausivel e apresentar as razoes perante juizes oralmen-
te, com o dever claro de convencé-los que 0 nosso pon-
to era o correto, sanando todas as eventuais duvidas.
Por fim, deviamos fazer tudo isso em inglés, sendo, para
tanto, necessario o conhecimento da linguagem técnica
legal na lingua anglo-saxonica.

Foi entdo a primeira vez em que me senti exercen-
do, mesmo que de forma simulada, a profissao que eu
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busco em meu futuro. Apés muita preparacgio, horas de
pesquisa, superacao de fatos inesperados (a saida de um
dos integrantes do grupo), nés seguiamos para a nossa
primeira participacio na rodada nacional da competi-
cdo. Me depatei entdo com uma realidade totalmente
diferente daquela que estava me preparando para en-
frentar. Me lembro bem que em minha primeira rodada,
os 20 e poucos minutos que tive para apresentar meus
argumentos aos juizes niao foram suficientes, as per-
guntas vinham e me sentindo ameacado eu buscava um
subterfugio nas respostas rapidas. Minha fala acompa-
nhava o ritmo que meu coragao ditava, e a verdade era
que meus olhos sequer conseguiam notar a existéncia de
outras pessoas que nao os juizes e uma das voluntarias
da competi¢ao, que era a responsavel por apresentar o
tempo restante da minha apresentacao.

Essa foi uma das piores sensagdes da minha vida, de
longe, sem contar que ainda hoje tento esquecer aqueles
20 minutos. Passei o restante da rodada ainda incrédulo
com tudo que tinha acontecido, minha cabe¢a viajava
a diversos locais e situa¢oes, maquinando tudo que eu
tinha passado naquele breve momento de uma quinta-
-feira a tarde. Mas uma hora, tudo se acalmou. A roda-
da acabou, os juizes deram seu retorno, depois 0 n0sso
Coach e por fim as duas brilhantes estudantes que parti-
cipavam da equipe. Depois que tudo passou, o suor frio,
o nervosismo, a ansiedade, tudo, a unica coisa que eu
conseguia pensar era na proxima rodada, eu queria mais,
mais daquela sensag¢do, daquele momento tnico na vida
de um estudante de direito, daquela sensagao unica que
ainda hoje tenho problemas em explicar.

Na oportunidade, a competi¢io acabou de forma
precoce para a nossa equipe. Nao tivemos €xito na fase
classificatoria, e acabamos nao participando das finais
daquele ano. Apesar disso, a sensacdo de dever cum-
prido, de superagao, de orgulho eram sentimentos que
permeavam nossa equipe, ¢ nos fortaleceu para voltar
no ano seguinte.

O ano de 2018 comecou de forma diferente, a em-
polgacio era ainda maior, enquanto o medo diminuia.
Além disso, em minha vida profissional, que apenas se
iniciava, tive minha primeira oportunidade em um escri-
torio de advocacia. Foi entdo que tive que fazer a esco-
lha mais dificil de toda a minha vida académica, deixar a
equipe da Jessup. Eu sabia que o trabalho e esfor¢o ne-
cessario para participar da competi¢ao, por outro lado
aquele era meu infcio em escritorio, e por toda a breve

experiéncia que tive naquele momento, nao seria possi-
vel conciliar as duas atividades. De coragdo apertada, eu
dei um “até logo™ a Jessup e aos meus colegas de time.

Ainda nesse ano, tive a oportunidade de acompa-
nhar a equipe de longe, podendo matar a saudade em
uma breve oportunidade em que fui um dos juizes em
um dos treinamentos para a preparacao da rodada na-
cional da competi¢io. Ainda assim, sentia um grande
desconforto com o fim que aquela minha histéria com
a competicio iria tomando.

Foi no ano de 2019 que tomei, novamente uma de-
cisao brusca, que alteraria positivamente minha historia.
Em um encontro com a equipe que estava se forman-
do, demonstrei o meu claro desejo de voltar a competir,
confidenciando que havia comegado a me preparar para
a seletiva da equipe, mas que havia desistido em func¢io
da quantidade de tarefas que tinha para aquele semes-
tre. A época eu iria prestar o exame da ordem, estava
pesquisando para a minha monografia, estudando uma
outra lingua, e estagiando 6 horas por dia. Apesar disso,
a equipe me deu o total apoio, me acolhendo de volta
de forma excepcional e unica. Aquela era minha ultima
oportunidade de competir, e eu jamais me perdoaria se
ndo o fizesse.

Retornei a equipe, apés a chancela do nosso pro-
fessor orientador e da nossa treinadora. Foi o semesttre
mais intenso e gratificante de toda a minha graduacio.
Dessa vez, apesar da experiéncia pretérita, e de todo o
arcabouco juridico que tinha adquirido, o tempo me era
escasso. B o que poderia se mostrar como um 6timo
caso de superagao pessoal em verdade foi um verdadei-
ro exemplo de trabalho em equipe e solidariedade que
eu percebi em toda a nossa equipe.

A preparacio foi ardua, os treinamentos e pesquisa
foram intensos, e os momentos de estresse e frustracio
foram diversos. Até que enfim, chegou a tdo esperada
rodada nacional. Eram minhas ultimas duas oportuni-
dades de me postar perante os trés juizes e apresentar
meus argumentos, responder as brilhantes perguntas
trazidas e vivenciar aquela experiéncia tdo dnica que ¢é
o Jessup.

Foi entdo chegada a minha vez de apresentar meu
discurso aos juizos. Apds me prostrar perante o pulpito
e respirar fundo, eu tive a melhor sensagio da minha
vida. Aquele nio era somente o lugar que eu queria es-
tar, mas sim o que eu devia estar. Minhas maos ainda
tremiam, meu cora¢do claramente acelerou, mas daque-
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la vez eu aproveitei cada segundo do meu discurso, cada
centésimo dos 21 minutos de minha apresentacio, e foi
inesquecivel. A segunda rodada que me apresentei teve
um gosto ainda diferente, eu sabia que poderia ser mi-
nha ultima oportunidade na Jessup, meus dltimos minu-
tos em frente a uma bancada de juizes em um oot conrt,
apesar da angustias que os momentos finais de toda
experiéncia 6tima nos proporciona, saber que aquele
poderia ser minha ultima oportunidade fez com que a
experiéncia fosse muito mais prazerosa e bem aprovei-
tada. Foi um momento dnico, que sedimentou aquela
decisio de voltar a Jessup como a melhor de toda a mi-
nha vida.

Por fim, infelizmente nio nos classificamos para as
semifinais da competi¢do, mas obtivemos 6timos resul-
tados, sendo que fui escolhido como o melhor orador
da competicao, e fomos selecionados para representar
o pafs nas rodadas internacionais da competicio como

um exhibition teanm.

O que restou de toda essa experiéncia foi o apren-
dizado com 6timos colegas de time, de coisas que vao
além do académico, do incremento claro na pesquisa ou
légica juridica, além da melhora substancial na oratéria
e no inglés juridico. Foi a importincia de uma 6tima
equipe, de saber trabalhar em conjunto, de entender que
os resultados podem ser pessoais mas sio construidos
em grupo, da motivagdo exarada pelos exemplos de
superacio que vivenciamos no dia-a-dia, dos retornos
necessarios e dos sacrificios imprescindiveis a qualquer
grande conquista.

4 Os desafios de uma experiéncia
desconhecida®

E certo que nio é comum estudantes de direito no
Brasil participarem de competi¢cGes académicas. Contu-
do, fazer parte da ‘Jessup’ transcende os ensinamentos
da faculdade e, por isso, é sabido entre todos que pat-
ticipam que o impacto ultrapassa a experiéncia acadé-
mica.

ApOs integrar a comunidade da ‘Jessup’, um fator
comum a todos os participantes ¢ a capacidade de en-
carar suas maiores dificuldades e alguns de seus medos.
Leva coragem enfrenta-los voluntariamente.

¥ Ana Vitéria Bokos. Membro da equipe nas edi¢oes 2019 e 2020.

Como membro do time, foi particularmente desa-
fiador enfrentar as dificuldades da etapa oral da com-
peticao. O trabalho de meses se resume a cerca de 20
minutos apresentados em cada rodada. Para isso, a pre-
parac¢io individual foi ardua, mas dependeu também do
trabalho em equipe e dos comentarios construtivos para
que pudesse atingir um bom desempenho.

Desenvolver a dic¢io, falar em bom tom, manter
a calma, a respiracio continua e o contato visual sdo
essenciais para uma boa oratéria. Para pessoas intro-
vertidas, no entanto, o que parece uma féormula certa
se torna um obsticulo. Quando as habilidades nio sio
naturais, o preparo deve ser ainda maior e o cuidado
consiste em ndo permitir que a pressao aumente ¢ inter-
fira nos resultados.

Além disso, a etapa oral exige uma boa capacidade
persuasiva ao estruturar o discurso e responder ques-
toes. Para obter parte destas habilidades, ¢ essencial ter
uma pesquisa aprofundada.

Ao longo de duas edi¢cbes da competicdo, pude
entender sobre as principais problematicas atuais do
Direito Internacional Publico, envolvendo a responsa-
bilidade Estatal por a¢des corporativas em danos am-
bientais e violagdes de direitos humanos, apropriacao
de conhecimentos tradicionais de povos indigenas, su-
cessao automatica de tratados, responsabilidade Estatal
por sistemas de armas autonomas, conflito de jurisdi¢ao
entre a Corte Internacional de Justica e a Organiza¢io
Mundial do Comércio e a detengio de Ministros peran-
te o Tribunal Penal Internacional por crimes de guerra.

Como se vé, o aprendizado ¢ diverso e extenso,
sendo impossivel uma unica pessoa realizar toda a pes-
quisa no tempo disponibilizado. Nao obstante, apesar
de se tratarem de tematicas distintas, existe correlacio
entre os temas de cada edi¢do, sendo necessirio que
cada membro consiga transitar entre as alegacoes de
forma coerente e precisa. Para isso, as reunides devem
ser constantes ao longo do periodo de preparacio, de
modo a garantir uma boa comunicacdo entre os inte-
grantes do time.

Fazer parte da ‘Jessup’ ¢ no dia 28 de agosto ja ter
planejado um calendario de estudos e de reunides até
16 de fevereiro do ano seguinte. E saber plantar para
colher. E abrir mio dos momentos de diversio e des-
canso com o intuito de desenvolver-se. No inicio, é co-
mum considerar que se trata de um caso de #ade-off, uma
troca daquilo que é certo e comum entre os estudantes
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universitarios pela experiéncia desconhecida em uma
competi¢io internacional. Contudo, ao final a resposta

¢ clara: vale a pena.

O esfor¢o exigido, as horas dispendidas, a pesquisa
incansavel, o estresse e a ansiedade somados ao senso
de pertencimento provocam o aprendizado que sé pode
ser obtido em competi¢des como a ‘Jessup’.

Neste ponto, importante ressaltar que se trata do
pertencimento tanto a sua equipe, que acompanha cada
passo da trajetéria, como também a comunidade aca-
démica envolvida com a competi¢do - mais de 100 pai-
ses, 700 Universidades, 3.000 estudantes pesquisando o
mesmo caso pelo perfodo de sete meses.

Ao chegar nas etapas orais e presenciais da compe-
ticdo, os participantes de equipes opostas acabam por
debater sobre as possibilidades de resolu¢io do caso,
chegando a comentar sobre as particularidades dos
proprios times, as realidades de suas universidades em
relacdo ao apoio dado aos competidores, e até mesmo
perspectivas pessoais sobre o direito. O mesmo acon-
tece com os membros de apoio a competicdo e juizes
convidados.

Assim, percebe-se o alcance a uma das missGes da
competicao de incentivar a comunicagao entre estudan-
tes ¢ juristas de diferentes partes do mundo, em um es-
forco para promover o entendimento e a cooperagiao
internacional, bem como o avan¢o da educacio juridica
a0 motivar a compreensio mutua e a responsabilidade
social enquanto estudantes e advogados.’

Neste sentido, é certo que participar da maior com-
peticdo de Direito Internacional do mundo abre as por-
tas as mais variadas oportunidades e integra o partici-
pante 2 uma comunidade profissional ativa e respeitada

internacionalmente.

5 O acaso bem sucedido'’®

Meu primeiro contato com a Jessup foi bem por aca-
so. Certo dia, abri um email sobre um processo seletivo
para participar em um Tribunal simulado em inglés no
ano de 2018. Niao fazia ideia de como seria, mas me
inscrevi pela curiosidade. Foi uma decisao que mudou

% A missio da ILSA - International Law Students Association:

https://www.ilsa.org/what-we-do/
10" Jefferson Seidy. Pesquisador da edi¢io 2020.

minha vida.

A Jessup para mim foi uma grande escola de Direito
Internacional que expandiu minha visao de uma manei-
ra muito mais ampla e completa do que aprendemos na
faculdade. Além disso, tive a oportunidade de ter um
contato mais proximo do que acontece na pratica sobre
os conflitos entre Estados soberanos.

Outrossim, participar da Jessup como pesquisador me
proporcionou uma experiéncia densa através dos estudos
aprofundados e da andlise e construcao de argumentos
de maneira a instigar um senso critico na formulagao de
novas teses. Por conta disso, percebi os efeitos positivos
na minha vida, por exemplo, trabalhos da faculdade, es-
tagios e meu TCC, em que minha pesquisa passou a ser
muito mais completa, rica e densa em material. Sem duavi-
das, isso foi resultado do envolvimento com a Jessup, em
razao das pesquisas que fiz e do suporte que prestei a0
time, visto que tinha que esmiugar cada ponto a0 maxi-
mo, uma vez que atuei mais dando amparo em pesquisas
e na busca de informagdes para a competi¢ao.

Além de ter participado como pesquisador, também
tive a oportunidade de fazer parte do grupo de simu-
lagbes que ocorriam semanalmente, e que sdo funda-
mentais para a preparagao para a competicao. Tal grupo
me proporcionou tanto um desenvolvimento pessoal,
como o aprimoramento da oratéria em inglés, que niao
¢ muito comum esse tipo de experiéncia durante a gra-
duacido no Brasil. Hssa experiéncia me fez desafiar e
romper as barreiras que tinha, muitas vezes por conta
da timidez, inseguranga e achar nao ser capaz.

Lembro na primeira simulagcao que participei e fi-
quei muito nervoso, com medo de esquecer os argu-
mentos, mao gelada e a cabeca a todo vapor. No entan-
to, a0 terminar a minha sustenta¢ao, senti uma sensacao
inesquecivel de dever cumprido e de ter superado meus
limites, ainda mais em inglés, expondo meus argumen-
tos e trabalhando a oratéria.

Com isso, hoje em dia, quando me pego um pou-
co inseguro em realizar alguma atividade ou apresentar
algum projeto/trabalho, sempre lembro desses desa-
fios que tive durante as simula¢des e meu pensamento
muda, pois descobri que tenho competéncia para fazer
qualquer coisa e que mesmo com medo, eu consigo en-
carar esses desafios.

Assim, no ano seguinte, tive a oportunidade de me
juntar ao time como pesquisador e de estar na competi-
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¢io em Florianépolis em 2020. Tal experiéncia foi mui-
to interessante, além de ter sido inesquecivel ver equipes
de todo o Brasil que se esforcaram por varios meses
mostrarem o seu trabalho durante as rodadas.

Tive a oportunidade de conhecer pessoas incriveis,
de diversos estados, que provavelmente nunca teria o
contato se nao fosse pelo Jessup, que ainda mantenho
contato e levarei para a vida.

A experiéncia que tive nos ultimos anos me propor-
cionou um amadurecimento tanto na parte académi-
ca como pessoal. Mesmo tendo contato com a Jessup
como pesquisador, pude ter uma visdo mais clara de
como funciona a competi¢ao e como essa influencia de
forma incomensuravel a vida académica de todos os es-
tudantes que tém a oportunidade de participar.

6 Um novo olhar académico'’

Ap6s alguns anos na graduagdo, compor um gru-
po de extensdo nos ultimos meses da vida académica
aparenta ser arriscado, tendo em vista a quantidade de
demandas para um aluno de direito. Mas, fazer parte da
Jessup comecou como um desafio, mudando a minha
perspectiva sobre o direito académico na area do direito

internacional.

Antes de adentrarmos na minha experiéncia, vale
mencionar que a comunidade de direito internacional
sempre aparentou ser bem restrita e, corriqueiramente,
menosprezada por pesquisadores académicos. Ao lon-
go da minha formacio, foram poucos encontros com
o tema, e creio que esse seja o principal fator que acaba
afastando alguns estudantes de direito.

Sendo assim, ao compor o time, pude perceber uma
mudanga na forma de pesquisar cientificamente, tendo
em vista a rigorosidade académica, metodolégica e pro-
fissional, que diferencia a Jessup de outras atividades
universitarias. Ouso dizer que a Jessup é uma academia
para novos juristas, na qual temos a oportunidade de
pesquisar sobre novos temas, e testar o poder da persua-
sdo, em um curto espago de tempo.

Neste sentido, o caso proposto pela ILSA (Internatio-
nal Law Students Association), para um primeiro competi-
dor, pode parecer bastante intimidador. A sua redagio,

""" Gabriel Borba. Membro da equipe na edigdo 2020.

e estruturacio, ¢ feita propositalmente para estimular o
aluno a se especializar nos assuntos expostos, dedican-
do a pesquisar de forma que o desfecho resulte em bons
argumentos. Consequentemente, o aluno deve utilizar o
aprendizado a seu favor, manuseando as fontes de ma-
neira coordenada com as pretensdes das claims'.

Por experiéncia propria, percebi que uma pesqui-
sa bem fundamentada, que consiga englobar o tema
de forma inteligente e objetiva, reflete principalmente
na sua confian¢a na hora de argumentar sobre o caso.
Por exemplo, trazer diversos argumentos diferentes
demonstra o seu entendimento sobre a problematica,
possibilitando uma seguranga juridica maior na hora da
argumentacao. Assim, se fosse possivel dividir a impor-
tancia da pesquisa em porcentagem, diria que as fontes
de pesquisa sao 60% e, a forma que elas sao utilizadas, e
estruturadas, comportam os outros 40%.

Geralmente, testar o seu poder de argumentagio, e
persuasio, no curso de direito ¢ raro, havendo poucas
oportunidades para aperfeicoamento. Entretanto, com
a Jessup, ¢ possivel testar e aprimorar as suas habilida-
des, potencializando-as, vez que estamos lidando com
outra lingua.

Portanto, ao treinar para as rodadas nacionais, o es-
tudante tem a chance de melhorar a sua argumentago e
se acostumar com interrupg¢oes € questionamentos. Por
experiéncia propria, enfatizo que essa é uma das partes
mais trabalhosas, pois requer um pensando agil e ou-
sado, treinando vocé para responder qualquer tipo de
indagacdo, da melhor forma possivel.

Ter a oportunidade de lapidar a sua argumentagio ¢é
primordial para alguém que ira trabalhar na area juridi-
ca. Além disso, a Jessup promove uma forma de enxer-
gar o direito internacional como algo interseccional, em
outras palavras, da a oportunidade de vislumbrar que
o direito internacional reverbera em todos os campos
juridicos, o que ¢ 6timo para aqueles que gostam do
tema e querem utiliza-lo em seus trabalhos académicos
e profissionais.

Nesse contexto, os primeiros resultados deste com-
promisso puderam ser visualizados logo ap6s o final das
rodadas nacionais, reverberando diretamente no meu
projeto de conclusio de curso e, consequentemente, na

2O caso ¢ dividido em quatro daims para cada lado (applicant e

respondent), logo, a pesquisa do aluno, tem por objetivo achar argu-
mentos suficientes para defender o litigio em questao.

o BOKOS, Ana Vitéria Muniz; MAIA, Igor Medeiros; HABLE, Jefferson Seidy Sonobe; BORBA, Gabriel de Oliveira; CAMBRAIA, Gilda Nogueira Paes; CRUZ, Nayara Lima Rocha Da. O Estudo do
*° Direito Internacional sob uma Nova Perspectiva: Nossa Expetiéncia na Philip C. Jessup International Moot Court Competition. Revista de Direito Internacional, Brasilia, v. 17, n. 2, p. 19-29, 2020



minha defesa. A Jessup trouxe um novo olhar acadé-
mico, acarretando em novas formas de pesquisa e ar-
gumentagao, impulsionando ainda mais o meu artigo
cientifico.

Assim, principalmente na época da monografia,
onde existe uma angustia entre os estudantes de direito,
até mesmo pelo fato de nao haver uma cultura de aper-
feicoar a oratéria e metodologias de pesquisa ao longo
do curso, pude perceber uma confianga maior no meu
trabalho e naquilo que eu estava defendendo.

Ademais, a experiéncia da Jessup s6 é possivel atra-
vés de um grupo de estudantes que se empenham para
obter um resultado em comum. Tudo depende da sin-
cronia daqueles que compdem o time, tendo em vista
que o trabalho em equipe ¢ fundamental. A orientagdo
do professor responsavel pela equipe, junto com as ex-
periéncias de outros colegas como Nayara, Ana, Jeffer-
son, Gilda e Igor possibilitam que vocé consiga ter a
melhor vivéncia possivel, sempre lhe incentivando para
o crescimento do seu conhecimento dentro do projeto.
Ouvir criticas de seus pares e conversar sobre estraté-
glas, pesquisas e argumentacao ¢ fundamental para evo-
luir gradativamente, acarretando em bons resultados.

Deste modo, apesar de toda a experiéncia do Jessup
parece ser bastante intimidadora, ao longo da experién-
cia vocé percebe a importancia da rigorosidade, e do
comprometimento com a simulagdo. Tal experiéncia
abre portas para pesquisas sobre novos temas e lhe tira
da zona de conforto com inimeros desafios. Mas, todo
o esforco plantado, ao longo dos meses, é recompen-
sado nas mais diversas formas, a curto, médio e longo
prazo, seja dentro da academia ou na vida profissional.

7 O resultado da experiéncia pratica

Sendo uma competi¢do a nivel universitirio, por
obvio, a participaciao na Jessup traz ganhos académicos
e profissionais inestimaveis. Afinal, por este motivo a
competicdo fol criada: oportunizar que estudantes ex-
perienciem, na forma de simulac¢do, uma controvérsia
perante a Corte Internacional de Justica. O inesperado
¢ considerar a infinidade de ganhos pessoais.

Assim, criar planejamentos a curto e médio prazo,
desenvolver estratégias, trabalhar em conjunto, depen-
dendo diretamente do trabalho dos outros membros

da equipe, aprender a manter a calma em ambiente de
estresse e pressdo, entre outros, SA0 vantagens ¢ apren-
dizados que nao estdo limitados a profissao.

Ademais, a possibilidade de se conectar a pessoas de
diferentes realidades e ter contato com suas perspecti-
vas quanto as problematicas internacionais, permite a
troca de costumes, tradi¢des, oportunidades e conheci-
mentos acerca de sistemas juridicos, em um espirito de
didlogo critico e cooperagao internacional.

Os beneficios que a nossa experiéncia com a Jessup
nos trouxe sao inestimaveis e continuam se provando
com o tempo e com nosso amadurecimento no Direito,
seja iniciando os semestres finais do curso, seja ingres-
sando no mercado de trabalho e em programas de pos-
-graduacao lato sensu.

As habilidades desenvolvidas com a competi¢ao sao
extremamente uteis em todos esses aspectos, sendo, in-
clusive, consideradas como diferencial curricular, prin-
cipalmente quando o candidato vem de pafses e jurisdi-
¢Oes onde a pratica de tribunais simulados nio faz parte
do curriculo tradicional das faculdades de Direito'.

Assim, a verdade ¢ que a nossa experiéncia com a
Jessup ¢ coletiva, vivemos, crescemos, aprendemos e
nos desenvolvemos com ela e em conjunto, mas foi pre-
ciso individualiza-la para entender o real impacto que
uma competi¢ao de tribunal simulado em direito inter-
nacional pode proporcionar.

Mais do que uma experiéncia académica, a Jessup ¢é
um divisor de dguas na vida de todos aqueles que tém a
maravilhosa oportunidade de participar da competicao.

 WHITE & CASE. Jessup Guide: using Jessup skills in your
legal career. Disponivel em: file:///C:/Users/06250420347/
Downloads/156655-Texto%20d0%20artigo-342866-1-10-20190408.
pdf . Acesso em: 13 jul 2020
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1. Introduccion

Ivette Esis
Apndrés Delgado Casteleiro

El pasado 25 de junio de 2020 se celebrd el primer encuentro anual de re-
vision de laudos de arbitrajes de inversion, dictados en el afio 2019, en idio-
ma castellano. Se trata de una iniciativa coordinada por la Facultad de De-
recho, el Instituto de Investigaciones en Derecho y el Centro de Regulacion
de Consumo de la Universidad Auténoma de Chile, liderado por los Profs.
Dres. Ivette Esis y Andrés Delgado. Este evento forma parte, a su vez, de las
actividades del Proyecto ANID/CONICYT/FONDECYT Iniciacién No.
11190168 sobre “Proteccion de la inversion chilena en el exterior frente al
riesgo de expropiaciones indirectas”, del cual Ivette Esis es la Investigadora
Responsable. Se conté con el apoyo de las siguientes instituciones: el Centro
de Arbitraje y Mediacién de la Camara de Comercio de Santiago, el Centro
de Arbitraje y Conciliacién de la Camara de Comercio de Bogotd, la Ponti-
ficia Universidad Catdlica de Valparaiso, el Centro Universitario de Brasilia,
Universidad del Desarrollo, Florida International University, Universidad
Catdlica de Cérdoba, Universidad Nacional de Cérdoba y el despacho de
abogados Apparcel Uriarte & Vassallo.

Como organizadores habfamos observado que en Chile no habfa ningin
evento que reflexionara sobre lo acontecido en el mundo del arbitraje de
inversiones en el aflo anterior. Era también necesario que dicha reflexién
se realizara desde la academia, pero contando con la participacién de los
distintos actores del sector, para asi obtener una gran diversidad de puntos
de vista sobre lo que pasé en el 2019 en este ambito. Asimismo, gracias a
la pandemia que atravesamos, el evento pasé de ser solo chileno a uno la-
tinoamericano, demostrando la necesidad en el continente de espacios de
reflexion sobre el arbitraje de inversiones como éste.

Junto a las palabras de bienvenida en nombre de la Universidad Auté-
noma de Chile por parte de Andrés Delgado Casteleiro, participé Rodrigo
Yafiez - Subsecretatio de la Direccion de Relaciones Econdémicas Interna-
cionales de Chile (SUBREI) - quien subrayé la importancia de estas acti-



vidades para el mejor entendimiento de los medios de
solucién de conflictos entre inversionistas extranjeros y
Estados'.

De seguidas, participaron destacados exposi-
tores en tres mesas. La primera, referida al analisis
de los aspectos jurisdiccionales del arbitraje de in-
versiones, intervinieron Santiago Diaz-Cediel, José
Luis Guerrero-Becar, Maria Gabriela de Abreu y
Andrés Delgado, con el analisis de los asuntos: Nis-
san v. India; Italba Corp. v. Uruguay; Clorox Spain
s.L. v. Venezuela y Ekosol v. Italia, respectivamente.
Luego, en la segunda mesa se discutieron aspec-
tos de méritos destacados en los laudos arbitrales
dictados en 2019 y en la que participaron Zoe Co-
metti, Gabriel Bricefio, Nicolas Vassallo, Gilberto
Guerrero-Rocca, Ivette Esis y Manuel Gémez, con
la revision de los litigios: 9REN Holding S.a.rl. v.
Espafia; Conoco Phillips et at v. Venezuela; Cube
Infraestructure Fund SICAV and other v. Espana:
Glencore International AG v. Colombia; CEF En-
ergia BV v. Italia y Serafin Garcfa Armas y Karina
Garcfa Gruber v. Venezuela, respectivamente. Am-
bas mesas fueron coordinadas por la Directora del
Instituto de Investigacion en Derecho de la Uni-
versidad Auténoma de Chile, Dra. Andrea Tucas
Garin.

En la tercera mesa del evento se analizaron las
implicaciones de la pandemia generada por el Co-
vid-19 en el arbitraje de inversiones y participaron
Christian Sommer (Universidad Catélica de Cordo-
ba, Universidad Nacional de Cérdoba), Pablo Nilo
Donoso (SUBREI) y Nitish Monebhurrun (Centro
Universitario de Brasilia), quienes explicaron des-
de las perspectivas argentina, chilena y brasilera, y
conforme a los tratados de inversion celebrados
por los paises representados, las dificultades y los
desafios que enfrentaremos en los tiempos por ve-
nir, debido a la situaciéon econémica mundial y las
politicas regulatorias de los paises para afrontarla.
Esta mesa fue coordinada por Macarena Letelier,
Directora del Centro de Arbitraje y Mediacion de

1 UNIVERSIDAD AUTONOMA DE CHILE: “Subsectetatio
de Relaciones Econémicas Internacionales inaugurd seminario so-
bre laudos arbitrales de inversiéon”. Nota de prensa disponible en:
https:/ /www.uautonoma.cl/news/subsecretario-de-relaciones-eco-
nomicas-internacionales-inauguro-seminario-sobre-laudos-arbitral-
es-de-inversion/ Acceso en: 17 jul 2020.

la Camara de Comercio de Santiago.

En esta cronica el lector encontrara, a conti-
nuacién, las reflexiones de las instituciones arbi-
trales que, muy gentilmente, apoyaron esta inicia-
tiva; y, en la segunda parte, siguen los resimenes
de analisis de los laudos comentados en las mesas
uno y dos de esta actividad, realizados por cada uno
de los participantes (acompafiados de sus resefias
curriculares).

2 Revision de Laudos de Arbitrajes de
Inversion 2019 - | Encuentro Anual:
Reflexiones de las Instituciones
Arbitrales

Macarena I etelier 1 elasco®
Santiago Diag, Cediel

Para el Centro de Arbitraje y Mediacién de la Ca-
mara de Comercio de Santiago A.G, y para el Centro
de Arbitraje y Conciliacién de la Camara de Comercio
de Bogota es motivo de orgullo y satisfaccién haber te-
nido ocasién de colaborar en el “I Encuentro Anual:
Revision de Laudos de Arbitrajes de Inversion (2019)”,
organizado por la Universidad Auténoma de Chile, el
25 de junio de 2020.

El arbitraje internacional, como disciplina juridica,
se nutre del debate académico trascendente y de los
aportes que, desde diferentes visiones, contribuyen —de
manera continua— al desarrollo de espacios de reflexién
en la comunidad arbitral. El ejercicio de difundir y co-
mentar laudos —en el ambito particular del derecho in-
ternacional de las inversiones— propicia, sin duda, un
proceso de identificaciéon de las “mejores practicas”
para considerar, aplicar y uniformar en el contexto par-
ticular y siempre cambiante de América Latina.

El arbitraje inversionista-Estado, con sus correspon-
dientes discusiones sobre las atribuciones soberanas,
exige mayor entendimiento de las sociedades latinoa-
mericanas y, es en ese espiritu que, el escrutinio juridico

> Directora Ejecutiva del Centro de Atbitraje y Mediacion de la Ca-

mara de Comercio de Santiago (CAM-Santiago). Email: mletelier@
ces.cl

3 Coordinador del Area de Arbitraje Internacional del Centro
de Arbitraje y Conciliacién de la Camara de Comercio de Bogota

(CAC-CCB). Email: santiago.diaz@ccb.org.co
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de cuestiones como el analisis de objeciones jurisdic-
cionales; la aplicacion de los estandates convencionales
y consuetudinarios de proteccién a los inversionistas
extranjeros; o la sincronia entre el derecho internacional
de las inversiones y el derecho de los tratados, cobra la

mayor relevancia.

Las instituciones arbitrales, en observancia del prin-
cipio de neutralidad, pero conscientes de su rol en la
formacion y divulgacion de las ventajas que represen-
ta el arbitraje internacional, deben estar presentes en
la construccion de esos aportes. Politicas publicas en-
caminadas a fortalecer los mecanismos alternativos de
resolucién de controversias —en general— y el arbitraje
internacional —en particular— son esenciales para fo-
mentar un acceso a la justicia célere y especializado,
contribuyendo a favorecer un ambiente de confianza,
que impulse —precisamente— el entendimiento del rol de
tales mecanismos, en disputas entre inversionistas ex-
tranjeros y Estados, a la luz de —entre otros— la red de
tratados en vigor en esta materia.

Este primer encuentro anual —cuyas crénicas se con-
signan en esta edicion de la Revista de Direito Interna-
cional— es un encomiable paso en el camino de mayor
difusién del arbitraje internacional en las Américas, tarea
en la que estaran siempre prestos a concurrir el Centro
de Arbitraje y Mediacion de la Camara de Comercio de
Santiago A.G., y el Centro de Arbitraje y Conciliacién
de la Camara de Comercio de Bogota.

PARTEII

Analisis de los Aspectos
Jurisdiccionales y Sustanciales en
laudos de inversion dictados en 2019

1 Aspectos jurisdiccionales

1.1 Nissan Motor Co., Ltd. c. Republica de la
India (Corte Permanente de Arbitraje, Caso
No. 2017-37)*

Nissan Motor, compafifa constituida bajo las leyes
del Estado de Japén, adquirié el 70% de las acciones
de Renault Nissan Automotive India, siendo esta ulti-
ma propietaria de una automotriz industrial en Chen-
nai, en la Republica de India. En 2008, Nissan suscribid
un acuerdo denominado “Memorandum of Understanding’
(MoU) con el Estado de Tamil Nadu (India) para la
construccion de un establecimiento para la fabricacién
y ensamble de vehiculos. A través del MoU, el Gobier-
no Estadual ofrecid, entre otros: (i) exencién total del
impuesto por transferencia de tierras; (ii) devolucién
del IVA sobte automoviles fabricados en el Estado; ma-
teriales de construccion de la fabrica; y sobre compra
de bienes de capital durante el tiempo de la inversion,
y; (iil) devolucién de los impuestos sobre contratos de
obra celebrados durante el periodo de inversion y por
importacion de materiales, insumos, partes y compo-
nentes para la fabricacion y ensamblaje de automoviles.,
En 2017, Nissan Motor Co. Ltd. inicia un arbitraje con-
tra la Republica de la India ante la Corte Permanente de
Arbitraje (PCA), bajo el Acuerdo de Asociacion Econo-
mica entre India y Japén del 2011 (CEPA), aduciendo
que habia un saldo de por lo menos USD § 271 millones
en “reembolsos” por los incentivos, de los ultimos dos
aflos, que no habian sido pagados.

La Republica de India presenté cinco objeciones a

* La exposicion de la Decision on Jurisdiction (“Decision sobre Juris-

diccion”) del caso Nissan Motor Co. 1id. v. The Republic of India fue
efectuada por Santiago Diaz Cediel, Profesor de Derecho Internac-
ional Publico de la Facultad de Jurisprudencia de la Universidad del
Rosario (Bogota), con ocasion del “Primer Encuentro Anunal de Revision
de Laudos Arbitrales de Inversion 2019”, organizado por la Universi-
dad Auténoma de Chile. El presente resumen escrito de la misma
decisién fue preparado, de manera independiente y separada, por
Maria Gabriela De Abreu.
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la jurisdicciéon del Tribunal: (i) indebida constitucion
del Tribunal; (ii) existencia de un procedimiento previo
ante cortes locales indias que “precluye” el derecho de
la Demandante de presentar una solicitud para iniciar
un procedimiento arbitral; (iii) las reclamaciones son
de caracter contractual y no convencional; (iv) pres-
cripcion de derechos; y (v) reclamaciones de caracter
fiscal, excluidas del CEPA. Con relaciéon a la primera
objecion, India impugné el procedimiento por el cual
la Presidenta fue nombrada, alegando que el Secretario
General de la PCA no sigui6 el nombramiento segun el
procedimiento del articulo 96(11) del CEPA conjunta-
mente con el articulo 9 de las reglas de UNCITRAL.
En conceto, alega que el presidente debia ser nombrado
por acuerdo de las partes, salvo que se deba recurrir a
otro mecanismo de nombramiento en el supuesto de no
llegar a un consenso, luego de los 30 dfas del nombra-
miento del segundo arbitro.

De igual forma, el Estado alega que el tribunal ca-
rece de jurisdicciéon porque existe un procedimiento
previo, iniciado ante el Tribunal Superior de Madras
(India), por lo que excluye las presentes reclamaciones’.
También asegura que las reclamaciones de Nissan son
de naturaleza contractual® y que dichas reclamaciones
han prescrito’ y, finalmente, que las medidas objeto de
las reclamaciones son de “caracter fiscal”, sin embargo,
el Tribunal decidié examinar este asunto en la etapa de
méritos a la luz de lo dispuesto en el articulo 10(1) del
CEPA que indica: “a menos que se disponga algo dis-

tinto, ese tratado no es aplicable a medidas fiscales™""..

> Nissan Motor Co., Ltd. v. Republic of India, UNCITRAL, PCA Case
No. 2017-37, Laudo arbitral de fecha 29/04/2019, § 88, disponible
en:  https://wwwitalaw.com/sites/default/files/ case-documents/
italaw10875.pdf Acceso en: 15 jul 2020.

¢ Nissan Motor Co., Lid. v. Republic of India, UNCITRAL, PCA
Case No. 2017-37, Laudo arbitral de fecha 29/04/2019, § 89-90,
disponible en: https://wwwitalaw.com/sites/default/files/case-
documents/italaw10875.pdf Acceso en: 15 jul 2020.

Nissan Motor Co., 1td. v. Republic of India, UNCITRAL, PCA Case
No. 2017-37, Laudo arbitral de fecha 29/04/2019, § 170, disponible
en:  https://wwwitalaw.com/sites/default/files/case-documents/
italaw10875.pdf Acceso en: 15 jul 2020.

8 Nissan Motor Co., Ltd. v. Republic of India, UNCITRAL, PCA Case
No. 2017-37, Laudo arbitral de fecha 29/04/2019, § 219, disponible
en:  https://wwwitalaw.com/sites/default/files/case-documents/
italaw10875.pdf Acceso en: 15 jul 2020.

? Nissan Motor Co., Ltd. v. Republic of India, UNCITRAL, PCA Case
No. 2017-37, Laudo arbitral de fecha 29/04/2019, § 285, disponible
en:  https://wwwitalaw.com/sites/default/files/case-documents/
italaw10875.pdf Acceso en: 15 jul 2020.

9" Nissan Motor Co., Ltd. v. Republic of India, UNCITRAL, PCA Case
No. 2017-37, Laudo arbitral de fecha 29/04/2019, § 376-398, dis-

El Tribunal, siguiendo las objeciones de jurisdiccién
presentadas por el Demandando, comienza explicando
que, con relacién al nombramiento de la Presidenta del
Tribunal, el CEPA vy las reglas de UNCITRAL pueden
diferir con relacién a los mecanismos y tiempos de
nombramiento establecidos. No obstante, rechazé esta
objecion al encontrar que el término de 60 dias pre-
visto en el articulo 96(11) del CEPA incluia el término
para designar el presidente —no solo a los co-arbitros—;
y que el texto del CEPA permite solicitar al Secretario
General de la Corte Permanente de Arbitraje nombrar
al “arbitro o arbitros restantes” cuando el plazo se surte
sin que las nominaciones se hayan efectuado'.

Con relacion a la objecioén del Demandado referente
a los procedimientos escritos ante las cortes locales de
India, el Tribunal afirma que la redacciéon del articulo
96(6) del CEPA es “inusualmente” clara y, de confot-
midad con el articulo 31(1) de la Convencién de Viena
sobre el Derecho de los Tratados, debe interpretarse se-
gun el “significado ordinatio”’?. El Tribunal rechazé la
objecién al encontrar que el texto de las disposiciones
relevantes del CEPA indicaba que debe ser otra “dispu-
ta de inversion” iniciada por un “inversionista extranje-
ro” la que precluya la iniciacion del arbitraje internacio-
nal, requerimientos que no encuentra en la situaciéon en
concreto, en la medida en que el procedimiento iniciado
ante la justicia doméstica india fue iniciado por empre-
sas locales de marketing del consorcio y no propiamen-
te por Nissan®.

De igual forma, analiza el Tribunal el argumento de
la Republica de India sobre que las reclamaciones de
Nissan son de naturaleza contractual. A ello, responde
el Tribunal que es importante determinar si los hechos
en el caso podrian dar lugar a una violacion del tratado
y en consecuencia determinar la obligacién del Estado
como responsable de los actos de los 6rganos del Esta-

ponible en: https://www.italaw.com/sites/default/files/case-docu-
ments/italaw10875.pdf Acceso en: 15 jul 2020.

1 lissan Motor Co., Itd. v. Republic of India, UNCITRAL, PCA Case
No. 2017-37, Laudo atbitral de fecha 29/04/2019, § 103-116, dis-
ponible en: https://www.italaw.com/sites/default/files/case-docu-
ments/italaw10875.pdf Acceso en: 15 jul 2020.

12 Nissan Motor Co., Ltd. v. Republic of India, UNCITRAL, PCA Case
No. 2017-37, Laudo arbitral de fecha 29/04/2019, § 209, disponible
en:  https://wwwitalaw.com/sites/default/files/case-documents/
italaw10875.pdf Acceso en: 15 jul 2020.

3 Nissan Motor Co., Ltd. v. Republic of India, UNCITRAL, PCA Case
No. 2017-37, Laudo atbitral de fecha 29/04/2019, § 208-218, dis-
ponible en: https://www.italaw.com/sites/default/files/case-docu-
ments/italaw10875.pdf Acceso en: 15 jul 2020.
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do. Considera entonces que se trata de cuestiones sus-
tantivas del tratado, por lo que afirma su competencia'®.

Por ultimo, la Republica de India alega que las recla-
maciones de Nissan han prescrito debido a que el arti-
culo 96(9) del CEPA establece que ninguna reclamacién
puede hacerse tres afios después del dafio ocasionado
al inversionista®. Aunque el Tribunal concuerda con la
interpretacién del demandando respecto a dicho arti-
culo, encuentra razén en los argumentos presentados
por Nissan al sostener que solo pudo conocer de las
“pérdidas y dafios sufridos” en un momento posterior,
y que —en todo caso— las actuaciones de India fueron
“continuas”, por lo que estaba en posibilidad de presen-
tar su notificacién de inicio de arbitraje’®.

1.2 Italba Corporation vs Reptiblica Oriental del
Uruguay (CIADI, Caso No. ARB/16/9)"

José Luis Guerrero Becar'®

El litigio entre Italba Corporation vs Uruguay se ini-
cia el 24 de marzo de 2016, siendo partes, por un lado
como demandante, Italba Corporation (Italba) cons-
tituida en Florida, Estados Unidos de América, y por
otro como demandada la Republica Oriental del Uru-
guay, invocandose por Italba la aplicacion del Tratado
entre Uruguay y los Estados Unidos de América relativo
a la Promocion y Proteccion Reciproca de Inversiones
de 4 de noviembre de 2005 (Tratado)" y que entr6 en

" Nissan Motor Co., Ltd. v. Republic of India, UNCITRAL, PCA Case
No. 2017-37, Laudo arbitral de fecha 29/04/2019, § 284, disponible
en:  https://wwwitalaw.com/sites/default/files/case-documents/
italaw10875.pdf Acceso en: 15 jul 2020.

5 Nissan Motor Co., Ltd. v. Republic of India, UNCITRAL, PCA Case
No. 2017-37, Laudo arbitral de fecha 29/04/2019, § 324, disponible
en:  https://wwwitalaw.com/sites/default/files/ case-documents/
italaw10875.pdf Acceso en: 15 jul 2020.

16 Nissan Motor Co., Ltd. v. Republic of India, UNCITRAL, PCA Case
No. 2017-37, Laudo atbitral de fecha 29/04/2019, § 327-328, dis-
ponible en: https://www.italaw.com/sites/default/files/case-docu-
ments/italaw10875.pdf Acceso en: 15 jul 2020.

" Ttalba  Corporation v. Repiiblica Oriental del Urugnay, CIADI
ARB/16/9, disponible en: https://icsid.wotldbank.org/sp/Pages/
cases/ casedetail.aspx?CaseNo=ARB/16/9 Acceso en: 15 jun 2020.
8 Secretatio y Profesor de la Pontificia Universidad Catolica de
Valparaiso (PUCV). Abogado PUCV, Master Interuniversitario en
Administracion de Empresas MBA, Universidades de Barcelona,
Auténoma de Barcelona y Politécnica de Catalufia, Master y Doctor
en Derecho por la Universidad de Valencia (Espafia). E-mail: jose.
guerrero@pcuv.cl

" Tratado entre la Republica Oriental del Uruguay y los Estados
Unidos de América de Promocion y Proteccion de Inversiones,

vigencia el 1 de noviembre de 2006.

Italba, de propiedad del ciudadano italiano Gustavo
Alberelli y su madre de nacionalidad estadounidense, re-
clama ser propietaria desde 1999 de la sociedad Trigosul
S.A. (Trigosul) constituida en Uruguay, haber invertido
en ella y haber sido afectada en sus inversiones por de-
cisiones administrativas del Estado de Uruguay en el
ambito de frecuencias de telecomunicaciones.

A efectos de entender la reclamacion es necesario re-
troceder al afio 1997, afio en que el St. Alberelli, obtiene
del Ministerio de Defensa de Uruguay, la autorizacion
con caracter precario, revocable y sin derecho a indem-
nizacién para operar en Uruguay lineas dedicadas ina-
lambricas sin conexion a red fija para transmisién pun-
to a punto. En 1999, aunque la documentacion sefiala
1996. el St. Alberelli y su madre adquieren, cada uno, 3
certificados de acciones de Trigosul constituida en 1994
con 182.500 acciones distribuidas en 20 certificados de
acciones. El mismo afio 1999, el St. Alberelli compra los
14 certificados restantes y nombra como administrador
al sefior Luis Herbon. Italba en su demanda reclama ser
propietaria desde 1999 de Trigosul. El mismo afio, el St.
Alberelli solicita que transfiera a Trigosul la autorizacion
que constaba a su nombre para operar radiofrecuencias,
lo que se concretizoé el afio 2000.

En el afio 2001 se iniciaron una serie de cambios
normativos y creacion de entidades reguladoras guber-
namentales, solicitando desde 2005 Trigosul la adecua-
cion de su licencia de transmision de datos, sin obtener
respuesta expresa. En el afio 2010 la Unidad Regula-
dora de Servicios de Comunicaciones (URSEC) realiza
una inspeccion al domicilio registrado de Trigosul en
Montevideo y al no encontrar en funcionamiento pide
revocar las autorizaciones, lo que se concretiza en el afio
2011 liberandose las frecuencias con las que contaba.
Trigosul alega que informé previamente mediante fax
su cambio a Punta del Este, iniciando un contencioso
administrativo que termina en una accion de nulidad del
acto administrativo ante el Tribunal Contencioso Ad-
ministrativo.

Paralelamente, URSEC sustituye las antiguas fre-
cuencias de Trigosul por otras nuevas, que asigna a Dedi-
cado S.A., empresa competidora de Trigosul. En octubre
de 2014 el Tribunal Contencioso Administrativo falla

disponible en: http://www.sice.oas.org/TPD/URY_USA/URY_
USA_s.ASP Acceso en: 10 jun 2020.
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en favor de Trigosul y anula los actos impugnados, y la
autoridad restituye las frecuencias originales a Trigosul,
alegando ésta que esas frecuencias ya no tenfan ningtin
valor y le corresponde aquellas que le sustituyeron.

En agosto de 2015 Italba, declarando ser propietaria
de Trigosul, comunica a Uruguay que existe una contro-
versia. En abril de 2016 el Ministerio de Economia de
Uruguay establece la plena vigencia de la autorizacion
otorgada a Gustavo Alberelli y su transferencia a Tri-
gosul, revocando las frecuencias entregadas a Dedicado
SA 'y entrega la autorizacién con caracter precario y re-
vocable a Trigosul -no se sefiala expresamente pero el
Tribunal entiende que es a esa empresa-. En definitiva,
en mayo de 2016, Italba presenta solicitud de arbitraje
ante CIADI.

ITtalba reclama con base en el Articulo 6 del Tratado,
que Uruguay expropi6 su inversion, al privarle a Trigo-
sul, de la cual tiene el 100% de su propiedad y el control,
una licencia protegida por el articulo 1 del Tratado, no
brindandole el trato justo y equitativo que exige el Ar-
ticulo 5 del Tratado, por lo que solicita se le indemnice
por las inversiones realizadas.

Italba fundamenta que es propietaria de Trigosul ya
que sus accionistas (Sr. y Sra. Alberelli) habrfan endo-
sado las acciones y guardado éstas en una caja fuerte
en el domicilio social de Florida EEUU y que, en todo
caso, controla a Trigosul invocando el principio de rea-
lidad econémica, que en Uruguay se reconocerfa en el
art. 189 de la Ley de Sociedades Anénimas®, debiendo
-conforme al art. 24 del Tratado- considerarse la expre-
sion “control” en términos flexibles. Ademds, exige que
se le aplique un trato justo y equitativo, invocando la
clausula de la nacién mas favorecida aplicando el Tra-
tado de Proteccién de Inversiones entre Uruguay y Ve-

nezuela?'.

Uruguay alega falta de jurisdiccién para conocer el
caso por parte de CIADI, al no ser aplicable el Tratado,
ya que Italba no es propietaria ni controla Trigosul. Ital-
ba es una sociedad sin actividad significativa en EEUU
y ademas el Sr. Alberelli es nacional de un pais (Italia)

% URUGUAY. Ley 16060 del 04.09.1989 de Sociedades Anéni-
mas, disponible en: https://wwwbps.gub.uy/bps/file/12029/1/
ley-16.060-ley-de-sociedades-comerciales.pdf Acceso en: 15 jun
2020

' Acuerdo entre la Republica Oriental de Uruguay y la Republica
de Venezuela para la promocion y proteccion reciproca de inver-
siones (1997), disponible en: http://www.sice.oas.org/Investment/
BITSbyCountry/BITs/URY_VEN_s.pdf Acceso en: 15 jun 2020.

que no es parte del Tratado. No existan registros de
transferencia de acciones, ni registros de inversiones de
Italba en los estados financieros salvo transferencias
esporadicas del Sr. Alberelli en términos personales.
Adicionalmente Uruguay argumenta que respecto de la
alegacion de Italba sobre nivel minimo de trato, éste se
refiere en el Tratado a proporcionar proteccion policial
que es exigido por el derecho internacional consuetudi-
nario, lo que no es aplicable al caso, y no siendo aplica-
ble la clausula de la nacién mas favorecida, porque en
este caso se acordo expresamente que se entenderfa por
trato justo. Por ultimo, alega que las acciones se encuen-
tran prescritas.

El Tribunal determina que para acreditar la propie-
dad de Trigosul es aplicable el derecho de Uruguay, bajo
la cual se constituyo y ésta exige el registro de los tras-
pasos de acciones. Se pudo observar en los certificados
s6lo el endoso por donacién de la Sra. Alberelli al Sr.
Alberelli de tres certificados de acciones de Trigosul, lo
que se habria realizado en Florida. Los restantes 17 cer-
tificados estan a nombre del Sr. Alberelli, sin que exis-
ta constancia en los registros de Trigosul de ninguna
transferencia. La alegacion de Italba para justificar la
falta de registro en que solo existié un desconocimien-
to de la normativa y un desorden administrativo no es
acogido ya que su administrador Luis Herbén es un
profesional uruguayo con experiencia. Incluso, sefiala
el Tribunal que, aplicando la Ley de Florida, tampoco
es posible acreditar los traspasos de acciones ya que la
Ley de Florida exige la intencién de donar lo que no fue
acreditado.

Asimismo, no es posible invocar el principio de rea-
lidad econémica, ya que lo que se invoca es el principio
de levantamiento del velo que, en el derecho uruguayo,
Articulo 189 de la Ley de Sociedades Anénimas, solo
es aplicable para casos de fraude y lavado de activos.
Ademas, en Trigosul no hay constancia de traspaso de
acciones, participacién en Juntas de Accionistas de Ital-
ba, y cuando asume el St. Alberelli como administrador
lo hace en términos personales y no en representacion
de Italba y en una carta de Trigosul a autoridades uru-
guayas se informa que sus propietarios son dos perso-
nas naturales. El tribunal por lo sefialado desestima in-
terpretar la expresion “control” en términos flexibles.

El Tribunal en Laudo de 22 de marzo de 2019 llega
a la conclusion que Italba no es propietaria de Trigosul
ni la controla para los propésitos de los articulos 1y

CASTELEIRO, Andrés Delgado; ESIS, Ivette. Revision de laudos de arbitrajes de inversién 2019: I Encuentro anual (Santiago de Chile, 25/06/2020). Revista de Direito Internacional, Brasilia, v. 17, n.

S 2, p. 30-53, 2020

(S¥]


https://www.bps.gub.uy/bps/file/12029/1/ley-16.060-ley-de-sociedades-comerciales.pdf
https://www.bps.gub.uy/bps/file/12029/1/ley-16.060-ley-de-sociedades-comerciales.pdf
http://www.sice.oas.org/Investment/BITSbyCountry/BITs/URY_VEN_s.pdf
http://www.sice.oas.org/Investment/BITSbyCountry/BITs/URY_VEN_s.pdf

24 del Tratado y 25 del Convenio de CIADI por lo que
declara que no tiene jurisdiccién para resolver la dispu-
ta, por lo que no se pronuncia sobre otras excepciones
jurisdiccionales ni respecto al fondo, condenando a la
demandante a pagar los costos del juicio. Italba solicitd
la anulacién de laudo, ordenandose en junio de 2020
suspender el procedimiento por falta de pago de los de-
rechos administrativos.

1.3. Clorox Espaia S.L. c. Republica Bolivariana
de Venezuela (Corte Permanente de
Arbitraje, Caso No. 2015-30)*

Maria Gabriela De Abrei®

Clorox Venezuela es una compafiia de productos de
limpieza que inici6 sus operaciones en 1990, y cuyo uni-
co accionista era Clorox International, una empresa es-
tadounidense. En enero de 2011, el entonces presidente
de Venezuela Hugo Chavez, anuncia en cadena nacional
que va a ser emitida una Ley de costos y precios justos,
legislacion que regula los precios en el mercado de cier-
tos productos basicos, la ley es sancionada en julio del
mismo afio. En abril de 2011 se crea Clorox Espafia
con sede en Madrid y en agosto de ese mismo afio se le
asignaron todas las acciones de Clorox Venezuela que
tenfa Clorox International, convirtiéndose asi Clorox
Espafia en el titular del 100% de las acciones de Clorox
Venezuela. En virtud de le ley sancionada junto a otras
medidas administrativas, aleg6 Clorox que se le impe-
dfan conducir sus operaciones comerciales, por ello se
acoge a TBI entre Espafia — Venezuela de 1995 y solicita
el arbitraje ante la Corte Permanente de Arbitraje bajo
las reglas de UNCITRAL.

La demandante alegd violacion al tratado en las
obligaciones de trato justo y equitativo, plena protec-
cién y seguridad y expropiacion. Venezuela se defendié
alegando que el tribunal arbitral carecia de jurisdiccion
porque no existia un inversor calificado ni una inversion

2 Clorox Espana, S.L. v. Repiiblica Bolivariana de Venezuela (CPA
No. 2015-30), Laudo arbitral de fecha 20/05/2019, disponible en:
https://www.italaw.com/sites/default/ files/ case-documents /ital-
aw10549.pdf Acceso en: 10 jun 2020.

#  Abogado (Universidad Rafael Belloso Chacin, Venezuela). LLM
Derecho Internacional (Universidad de Heidelberg y Universidad de
Chile). Coordinadora ejecutiva del Programa Master Derecho Inter-
nacional de Heidelberg Center para América Latina y ayudante de
investigacion del Proyecto ANID/CONICYT/FONDECYT Ini-
ciacion 11190168. E-mail: mg.deabreu@heidelbergcenter.cl

protegida. Al mismo tiempo la Republica acusé a Clo-
rox de abuso de proceso y freaty shopping.

El tribunal en su analisis lo primero que se plantea
es si Clorox Espafia una inversion protegida por el TBI,
a lo que responde que en principio si lo es. Clorox Es-
pafia es una sociedad constituida segin el derecho es-
pafiol y nada exige el tratado de que tal persona juridica
deba tener actividades econémicas especificas para ser
calificado como inversor protegido. Por ello el tribunal
considera que Clorox Espafia retne prima facie las ca-
racteristicas ratione personae para invocar proteccion del
tratado™.

Ahora bien, para adquirir la calidad de inversor bajo
el tratado, es necesario que se haya realizado una inver-
sién que cumpla con la definicién de inversion protegi-
da. Esto nos lleva a la siguiente pregunta: ées la inver-
sion de Clorox una inversion protegidar Para responder,
el tribunal revisa el tratado en su articulo 1 (2) que dice
que por inversiones “se designa todo tipo de activos,
invertidos por inversores de una Parte Contratante en
el territorio de la otra Parte Contratante””. Entiende
entonces que, la redaccién de “todo tipo de activos in-
vertidos” exige una accién de invertir, redaccion que se
asemeja en los articulos sobre proteccion y seguridad
plena, trato justo y equitativo y expropiacion. Interpreta
el tribunal a la luz de la Convencion de Viena, articulo
31.1. que dice que un tratado debe interpretarse de bue-
na fe. Por ello, a criterio del tribunal se entiende que de
la redaccion del tratado se exige una accion de invertir®.

Dice entonces el tribunal que la verdadera pregunta
es ¢realiz6 Clorox Espafia una inversion en Venezuela?
De la revisioén de las escrituras constitutivas de Clorox
Espana, se encuentra que: i) fue creada por un represen-
tante de Clorox International; ii) tanto el valor nominal
como el valor global de la prima de asuncién fueron pa-
gados por la transferencia a Clorox Espana por Clorox
International del 100% de las acciones de Clorox Vene-

# Clorox Esparna, S.L. v. Repriblica Bolivariana de Venezuela (CPA No.
2015-30), Laudo arbitral de fecha 20/05/2019, §795 — 798, dis-
ponible en: https://www.italaw.com/sites/default/files/case-docu-
ments/italaw10549.pdf Acceso en: 10 jun 2020.

»  Acuerdo entre el Reino de Espafia y la Republica de Venezuela
para la promocion y proteccion de inversiones (1995), Articulo I (2),
disponible en: http://www.sice.oas.org/Investment/BITSbyCoun-
try/BITs/VEN_Spain_s.pdf Acceso en: 10 jun 2020.

% Clorox Esparna, S.L. v. Repriblica Bolivariana de Venezuela (CPA No.
2015-30), Laudo atbitral de fecha 20/05/2019, § 799 — 805, dis-
ponible en: https://www.italaw.com/sites/default/files/case-docu-
ments/italaw10549.pdf Acceso en: 10 jun 2020.
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zuela; ii) El pago se describe como una “aportaciéon no
dineraria”. A la vista del tribunal, no ocurrié un inter-
cambio de valor real, considera que Clorox Espafia no
adquiri6 las acciones a cambio de una contraprestacion.
Por lo tanto, afirma el tribunal que la tenencia del 100%
de las acciones no encajan en la definicién de inversion
del tratado que exige una accién de invertir. Ademas,
toma en cuenta el tribunal que Clorox Espafia luego de
su creacioén y recepcion de las acciones, no ha hecho
alguna otra inversion en la empresa venezolana.

Por todo ello, el tribunal concluye que, aunque Clo-
rox Venezuela es una empresa constituida con activi-
dad comprobada, Clorox Espafa no demuestra haber
invertido en dichos activos, “mas alla de ser el unico

2 como consecuencia de una operacion “que

acclonista
no se puede asimilar a la inversion”. Al no haber en-
tonces una inversion, el tribunal desestima la demanda
en fase de jurisdiccién y no se pronuncia sobre las otras
objeciones. El laudo fue apelado ante la Tribunal Fe-
deral Suizo, que en sentencia del 25 de marzo de 2020
devuelve el caso al tribunal arbitral, y ordena pronun-
ciarse sobre las cuestiones de abuso de derecho y demas

objeciones sobre jutisdiccion™.

Sin dudas el laudo puede considerarse un aporte
interesante al concepto de inversién y que se entiende
por inversion, un tema aun ambiguo en el ambito de las
inversiones y del arbitraje de inversiones. Resulta inte-
resante también que las partes hacen referencia al test
salini con el fin de cada uno reforzar sus afirmaciones
por las cuales las acciones en cuestion son 0 no son una
inversion. A ello el tribunal responde que es irrelevan-
te este debate puesto que el test sa/ini es un test desar-
rollado en jurisprudencias del CIADI, y, ademas, dice el
tribunal que se ha desarrollado “con poca coherencia”

7 Clorox Espana, S.L. v. Repsiblica Bolivariana de 1enezuela (CPA No.
2015-30), Laudo arbitral de fecha 20/05/2019, § 828, disponible
en:  https://wwwitalaw.com/sites/default/files/case-documents/
italaw10549.pdf Acceso en: 10 jun 2020.

# Clorox Espana, S.L. v. Repriblica Bolivariana de 1enezuela (CPA No.
2015-30), Laudo arbitral de fecha 20/05/2019, § 834disponible en:
https://www.italaw.com/sites/default/files/ case-documents /ital-
aw10549.pdf Acceso en: 10 jun 2020.

» Clorox Espana, S.L. v. Repiiblica Bolivariana de Veneznela (CPA No.
2015-30), Laudo arbitral de fecha 20/05/2019, § 834, disponible
en:  https://wwwitalaw.com/sites/default/files/case-documents/
italaw10549.pdf Acceso en: 10 jun 2020.

% Decision del Tribunal Federal Supremo de Suiza, del 25/03/2020.
Disponible en: https://www.italaw.com/sites/default/files/ case-
documents/italaw11531.pdf Acceso en: 10 jun 2020.

para la interpretacion de inversion®.

Por dltimo, aunque el tribunal no entra a estudiar
el tema de un posible abuso de proceso, habria sido
interesante puesto que el accionista originario era una
empresa estadounidense y no existia un TBI entre Es-
tados Unidos y Venezuela. Al tiempo que surgen estas
medidas administrativas y legislativas, simultineamente
vienen la creacién de Clorox Espafa y la transferencia
de las acciones, permitiéndole asi quedar protegido por
el TBI entre Espafia y Venezuela. En este sentido, po-
demos encontrar semejanza con el caso Philip Morris «.
Australia®, donde hubo una restructuracién de sociedad
cuando se podia prever que iba a existir una controver-
sia susceptible de arbitraje. Como el tribunal del caso
que nos atafie no entra estudiar este tema, no podemos
inferir lo que habria decidido, sin embargo, podemos
ver similitudes procesales, por lo que habria sido inte-
resante que el tribunal analizara estos puntos tal como
ahora se lo ordena el Tribunal Federal Suizo.

1.4 Eskosol SPA in liquidazione v. Italy. (ICISD,
Case No. ARB/15/50) Decision on Italy’s
request forimmediate termination and
Italy’s jurisdictional objection based on
inapplicability of the Energy Charter Treaty
to intra-EU disputes®.

Andrés Delgado Casteleiro

On the 7 of May 2019, an ICSID tribunal (arbitral
tribunal hereinafter) rendered an award on jurisdiction
in a claim brought by Eskosol (a Belgian company)
against Italy. This dispute is one of the almost 80 dis-
putes brought under the Energy Charter Treaty (ECT)*

' Clorox Espana, S.L. v. Repriblica Bolivariana de Venezuela (CPA No.
2015-30), Laudo arbitral de fecha 20/05/2019, § 819, disponible
en:  https://wwwitalaw.com/sites/default/files/case-documents/
italaw10549.pdf Acceso en: 10 jun 2020

2 Philip Morris Asia Limited v. The C wealth of Australia, UNCI-
TRAL, PCA Case No. 2012-12, laudo arbitral de fecha 02/05/2016.
Disponible en: https://www.italaw.com/sites/default/files/case-
documents/italaw7303_0.pdf Acceso en: 10 jun 2020.

3 Eskosol SPA in lignidazione v. Italy. ICSID Case No. Arb/15/50.
Decision on Italy’s request for immediate termination and Italy’s ju-
risdictional objection based on inapplicability of the Energy Char-
ter Treaty to intra-EU disputes (Eskosol SPA v Italy), 7 May 2019,
disponible en: https://investmentpolicy.unctad.org/investment-dis-
pute-settlement/cases/ 698/ eskosol-v-italy Acceso en: 21 jul 2020.
* Energy Charter Treaty. Signed on the 17 December 1994. Avail-
able at: https://www.energycharter.org/fileadmin/DocumentsMe-
dia/Legal/ECTC-en.pdf Acceso en: 21 jul 2020.
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against three Buropean Union (EU) member states
(Czech Republic, Italy and Spain) over their respective
decisions to modify their legal framework on renewable
energy subsidies. The award focuses mainly on Italy’s
jurisdictional objection based on the inapplicability of
the Energy Charter Treaty to intra-EU (ie. within the
EU) disputes. Two main points are worth commenting
from the decision

First, the arbitral award’s discussion of the concept
of “area” in the ECT is worth commenting, Article 26
ECT links the jurisdiction of an arbitral tribunal to the
alleged breach having taken place in the area of a Con-
tracting Party. According to the European Commission
and Italy, the area of the dispute would in principle cor-
respond to two different ECT parties: the EU and Italy.
If we assume that the dispute relates to area of the EU,
the tribunal would lack jurisdiction since the claimant
(Belgian) and the (Italian) authorities involved would
have to be considered as being part of the same Con-
tracting party (the EU). Therefore, the basic requisite of
the transnational character of the dispute would not be
met. The arbitral tribunal rejected this objection. In its
argumentation, it relied on article 1(10) ECT and its use
of the term “sovereignty” to define the area of a con-
tracting party when that party is a State. According to
the arbitral tribunal it would be difficult to accept that
the transfer of certain powers to the EU rendered the
“territory” in which those powers may be exercised any
less “sovereign” for the States involved.”

This line of reasoning would render the EU’s partici-
pation in the ECT almost moot. It would be almost im-
possible to envisage a situation in which the EU could
be held responsible for its actions since its Member Sta-
tes would always be sovereign in terms of article 1(10)
ECT. The concept of area as the ECT says in relation
to Regional Economic Integration Organizations )such
as the EU is linked to the transfer of powers. Moreover,
there is no doubt that those powers have been trans-
ferred than when they have been exercised by the EU,
that should be the criteria to establish the area in favor
of a REIO like the EU.” Though the arbitral tribunal is

»  Eskosol SPA in lignidazione v. Italy. ICSID Case No. Arb/15/50.
Decision on Italy’s request for immediate termination and Italy’s ju-
risdictional objection based on inapplicability of the Energy Charter
Treaty to intra-EU disputes (Eskosol SPA v Italy), 7 May 2019, § 90,
disponible en: https://investmentpolicy.unctad.org/investment-dis-
pute-settlement/cases/ 698/ eskosol-v-italy Acceso en: 21 jul 2020.

% DELGADO CASTELEIRO, Andrés: The International Re-
sponsibility of the EU: From Competence to Normative Control.

following previous decisions on this issue,” it must be
nevertheless be said that those cases as wells as Eskosol
v Italy, do no revolve around an issue where the EU
had previously exercised its powers, and in those where
it had the Court accepted that the EU should bear the
responsibility.”®

Second, Eskosol v Italy has one of the most tho-
rough discussions on the consequences of the Achmea
case” to intra-EU cases but where the legal framework
is a multilateral agreement and not a Bilateral Invest-
ment Treaty (BIT). To briefly recall, in Achmea® the
Huropean Court of Justice (ECJ) established that intra-
-EU BITSs were a violation of the principle of the auto-
nomy of the EU legal order," and thus they should be
terminated.*

The question then arose what would be the impact
that this sentence would have in on-going intra-EU in-
vestment cases and whether the ECT cases would be
impacted by it. The arbitral award rightly understands
that the Achmea case does not affect the status of the
ECT under EU law.*® Moreover, as the arbitral tribu-

Cambridge: Cambridge University Press, 2016, p. 201.

7 PCA. Eureko Bv (the Nethetlands) V the Slovak Republic, PCA
Case N°2 008-13, Award on Jurisdiction, 26 October 2010. SCC.
Charanne Bv and Construction Investments S.A.R.L. V Spain, SCC
062/2012, Award, 21 January 2016; ICSID. RREEf Infrastructure
(G.P) Limited and RREEF Pan-European Infrastructure Two Lux
SAR.V Spain, ICSID Cas No. ARB/13/30, Decision on Jurisdic-
tion, 6 June 2016.

% ICSID. Electrabel S.A. V Republic of Hungary, ICSID Case No.
ARB/07/19, Decision on Jurisdiction, Applicable Law and Liability,
30 November 2012, disponible en: www.italaw.com Acceso en: 21
jul 2020.

¥ CHARLOTIN, Damien: Analysis: Unpacking the Eskosol V.
Italy Decision on EU-Related Jurisdictional Issues,” Available at:
https:/ /www.iareportet.com/articles/analysis-unpacking-the-esko-
sol-v-italy-decision-on-eu-related-jurisdictional-issues/ Acceso en:
22 jun 2020

#  EUROPEAN UNION. C-284/16 Slovak Republic v Achmea
BV ECLL:EU:C:2018:158,

' CONTARTESE, Cristina; ANDENAS, Mads: EU Autonomy
and Investor-State Dispute Settlement under Inter Se Agreements
between EU Member States: Achmea. Common Market Law
Review, Alphen aan den Rijn, The Nethetlands: v. 56, n. 1, 2019,
p.157-191.

2 BEUROPEAN UNION. Agreement for the termination of Bi-
lateral Investment Treaties between the Member States of the Eu-
ropean Union. Signed on the 5 of May 2020. Available at: https://
eur-lex.curopa.cu/legal-content/EN/TXT/PDF/?uri=CELEX:22
020A0529(01)&from=EN  Acceso en: 21 jul 2020

¥ Eskosol SPA in lignidazione v. Italy. ICSID Case No. Arb/15/50.
Decision on Italy’s request for immediate termination and Italy’s ju-
risdictional objection based on inapplicability of the Energy Charter
Treaty to intra-EU disputes (Eskosol SPA v Italy), 7 May 2019, §
170, disponible en: https://investmentpolicy.unctad.org/invest-
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nal recognized the ECT should be differentiated from
intra-EU BITS inasmuch as the latter includes EU law
as part of the applicable law to the dispute, whereas the
former does not.* In a certain sense, the arbitral evokes
the reasoning made by the CJEU in Opinion 1/17%
where it found that the exclusion of EU law from being
considered applicable law in a dispute brought within
the Canada — EU FTA (CETA) protected the autono-
mous nature of the EU legal order. Insofar as the ECT
is an international agreement concluded by both the
EU and its Members States, the obligations and effects
enshrined therein are of a different nature than those
detived from intra-EU BITS.* Those obligations and
effects flow not only from international law but also
from EU law vis-a-vis EU Member States. As a conse-
quence, the Member States have an EU law obligation
to comply with the ECT unless the ECJ was to explicitly
establish that the ECT violates EU law.*’

To conclude, Eskosol v Italy cements the growing
case-law on preliminary objections based on the intra-
-EU nature of the dispute. So far, rightly no arbitral
tribunal has declined its jurisdiction based on this ob-
jection, and Eskosol v Italy is not different. Moreover,
the arbitral tribunal was adamant in distinguishing the
ECT from the intra-EU BITs from an applicable law
perspective. The differentiation based on the applicable
law would allow to put some concerns to rest on the
issue of whether the ECT breached the principle of the
autonomy of the EU legal order. However, a note of
caution is necessary. Though the majority of the rene-
wable energy claims do not involve an EU norm strictly
speaking, the objections are not being decided by being
reliant on the specific facts of the cases. Especially when
it comes to the definition of the “area”, there could be
problems further down the road when arbitral tribunal
would have to establish the relevant area where the alle-
ged breached was committed by the EU.*

ment-dispute-settlement/cases/698/ eskosol-v-italy Acceso en: 21
jul 2020,

# See article 26 (6) ECT

#  EUROPEAN UNION. Opzion 1/ 17 CETA, ECLLIEU:C:2019:341.
Y Eskosol SPA in lignidagione v. Italy. ICSID Case No. Arb/15/50.
Decision on Italy’s request for immediate termination and Italy’s ju-
risdictional objection based on inapplicability of the Energy Charter
Treaty to intra-EU disputes (Eskosol SPA v Italy), 7 May 2019, § 89,
disponible en: https://investmentpolicy.unctad.org/investment-dis-
pute-settlement/cases/ 698/ eskosol-v-italy Acceso en: 21 jul 2020.
" EUROPEAN UNION. C — 239/03 Commission IV France (Fitang
De Berre), ECLI: EU:C:2004:598).

¥ Nord Stream 2 AG v. European Union, PCA Case No. 2020-07

2 Analisis de los aspectos sustanciales

2.1 9REN Holding S.a.r.l v. Reino de Espaia
(CIADI, Caso No. ARB/15/15)*

Zoe Cometti:

Ellaudo 9REN ¢. Esparia surge de uno de los 46 ar-
bitrajes registrados contra Espafia debido a su reforma
energética iniciada en 2010, para la fecha de redaccion
de este articulo. Al momento de la redaccion del pre-
sente articulo 15 casos se decidieron y de esos, solo tres
fueron decididos en favor de Espafia’. 9REN es una
compafiia de energfas renovables con sede en Luxem-
burgo. El 23 de abril de 2008 adquiere el 96% de la
participacion accionaria en empresas espafiolas de ener-
gia renovables (sobre todo de instalacion fotovoltaica)
por 211 millones de euros. Entre 2010 y 2014 Espafa
introdujo reformas a sus regulaciones del sector ener-
gético debido al déficit tarifario y a la crisis financiera
que afecté Espafia a partir de 2008. El 21 de abril de
2015, el Centro Internacional de Arreglo de Diferencias
relativas a Inversiones (CIADI) registré la solicitud de
arbitraje de 9REN contra Espafa por violacion del trato
justo y equitativo (T]JE), la clausula paragua y la expro-
piacion segun los estandares del Tratado sobre la carta
de la energia (TCE). Con laudo del 31 de mayo de 2019,
el tribunal declara que Espafia viol6 el TJE por frustrar
las legitimas expectativas de YREN y ordena un pago de
indemnizacion de 41,76 millones de euros. Finalmente
desestima las demas reclamaciones del inversionista.

Con relacién al analisis de la frustracion de las legi-
timas expectativas, se destaca que, en su reclamacion,

(pending), disponible en: https://www.italaw.com/cases/8187 Ac-
ceso en: 15 jul 2020.

“  9REN Holding S.ARL. ¢. Reino de Esparia, Caso CIADI No.
ARB/15/15, Laudo 31/05/2019, disponible en: https://jusmundi.
com/fr/document/decision/es-9ren-holding-s-a-r-1-v-kingdom-of-
spain-laudo-friday-31st-may-2019 Acceso en: 30 jun 2020

% Bachelor of Law y Master of Law (Universidad de Fributgo,
Suiza). Se desempeflé6 como Secretaria Judicial en el Tribunal Ad-
ministrativo Federal de Suiza. Magister en Derecho Internacional,
Inversiones y Comercio de la Universidad de Chile y LL.M.Int de
Ruprecht-Katls-Universitit de Heidelberg, Alemania. Actualmente
se desempefia publicando e investigando sobre el derecho internac-
ional de las inversiones. E-mail: zoe.cometti@gmail.com

' Para mayor informacién, consultar Investment Policy Hub de
UNCTAD, disponible en: https://investmentpolicy.unctad.org/
investment-dispute-settlement/country/197/spain  Acceso en: 29
jun 2020
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9REN indic6 que el Real Decreto (RD) 661/2007 fue
el instrumento que logré convencerle a invertir en Es-
pafia, debido a que garantizaba la estabilidad y no re-
vocacion de, entre otros, los beneficios de la tarifa FIT
que compensa al productor con una cuantia de tarifa
fija por la energfa eléctrica que este aporta a la red eléc-
trica durante la vida util de la instalacién. Sin embargo,
entre 2010 y 2014 Espafia cambi6 el marco normativo
y disminuyo, entre otros, los beneficios de la tarifa FIT,
indicando que la nueva tarifa seguia garantizando al pro-
ductor una tasa de rentabilidad razonable.

En su anilisis, luego de reconocer la autonomia re-
gulatoria de los Estados™, el tribunal indica que el RD
de 2007, que atrajo 9REN a Espafia, es de considerarse
un compromiso especifico debido a que cred expecta-
tivas legitimas al inversionista, las cuales se vieron frus-
tradas con el cambio del marco regulatorio™. Por ello
concluy6 que en efecto hubo una violaciéon al TJE. El
aspecto interesante en este razonamiento es que el tri-
bunal afirma que un marco regulatorio puede ser in-
terpretado como un compromiso de parte del Estado
anfitrién que genera entonces expectativas legitimas al

inversionista.

El estandar de garantizar expectativas legitimas no es
de naturaleza absoluta: las expectativas legitimas del in-
versionista deben ser razonables y el compromiso que el
Estado anfitrién garantizé al inversionista debe estar en
directa relacion con el motivo que atrajo el inversionista
al pais™. En general, las expectativas legitimas son razo-
nables, por ejemplo, cuando hay un compromiso espe-
cifico de parte del Estado receptor hacia el inversionista,
como puede ser con una clausula de estabilizacion. De
hecho, en el laudo Charanne ¢. Espania®, caso que surge
también por las reformas energéticas espafiolas y que

2 9REN Holding SARL. ¢. Reino de Esparia, Caso CIADI No.
ARB/15/15, Laudo 31/05/2019, §253, disponible en: https://jus-
mundi.com/fr/document/decision/es-9ren-holding-s-a-r-1-v-king-
dom-of-spain-laudo-friday-31st-may-2019 Acceso en: 30 jun 2020
% 9REN Holding SARL. ¢. Reino de Esparia, Caso CIADI No.
ARB/15/15, Laudo 31/05/2019, §295, §§307-310, disponible en:
https://jusmundi.com/fr/document/decision/es-9ren-holding-s-
a-r-l-v-kingdom-of-spain-laudo-friday-31st-may-2019 Acceso en: 30
jun 2020.

> schill, Stephan: Fair and Equitable Treatment, the Rule of Law
and Comparative Public Law. In schill, Stephan W. (ed.). In: Interna-
tional Investment Law and Comparative Public Iaw. Oxford University
Press, 2010, p. 151-182, p. 166-174.

> Charanne B.V._y Construction Investments S.A.R.L ¢. Reino de Espata,
SCC, Arbitraje No. 062/2012, Laudo Arbitral de fecha 21/01/2016,
disponible en: https://wwwitalaw.com/sites/default/files/case-
documents/italaw7047.pdf Acceso: en 30 jun 2020

fue decidido en favor de Espafia, a pesar de analizar una
reclamacion similar de expectativas legitimas basada en
el marco regulatorio que atrajo la inversion en el pais, se
indic6 que la falta de un compromiso especifico hacia
el inversionista no puede generar expectativas legitimas.
Segun el tribunal de Charanne el marco regulatorio no es
de considerarse como un compromiso especifico debi-
do a que dificilmente quedara inmutado durante la vida
util de la inversion.

Ademas, como se concluy6 en el fallo Stadwerke
Miinchen ¢. Espaia’, otro caso que sutge por las refor-
mas energéticas espafiolas y que se decidié en favor de
Espafa, en el examen de las expectativas legitimas se
debe tener en cuenta también la debida diligencia del
inversionista. En este fallo se concluye que si el inver-
sionista hubiera hecho un riguroso due diligence habria
sabido que la tasa de rentabilidad habria podido sufrir
algunos cambios™. Aqui es interesante entonces indi-
car que en el laudo 9REN ¢ Espaiia cuando el tribunal,
por mayortfa, fija la cuantificacién de los dafios, resta un
descuento por riesgo regulatorio debido a que si 9REN
hubiese hecho un due diligence habria sabido que la regla-
mentacion espafiola no era estable®. En virtud de ello,
el examen de la frustracion de las legitimas expectativas
hubiese sido mas completo si el tribunal hubiera inclui-
do este ultimo aspecto de la debida diligencia del inver-
sionista por asi lograr un analisis mas acabado, en vez
de tomarlo en cuenta Gnicamente en la cuantificacién
de los dafios.

Por las demas reclamaciones que fueron desestima-
das, se destaca que el tribunal concluy6 que las medidas
de Espafa estaban racionalmente conectadas a un obje-
tivo legitimo del Estado, es decir garantizar la solvencia
del Sistema Eléctrico Espafiol. Por ende, sostuvo que las

5 Charanne B.V._y Construction Investments S.A.R.L ¢. Reino de Esparta,
SCC, Arbitraje No. 062/2012, Laudo Arbitral de fecha 21/01/2016,
§492, disponible en: https://www.italaw.com/sites/default/files/
case-documents/italaw7047.pdf Acceso: en 30 jun 2020.

7 Stadwerke Miinchen GmbH, RWE Innogy GmbH.y otros ¢. Reino de Es-
paiia, caso CIADI No. ARB/15/1, Laudo 02/12/2019, disponible
en:  https://wwwitalaw.com/sites/default/files/case-documents/
italaw11056.pdf Acceso en: 30 jun 2020.

® Stadwerke Miinchen GmbH, RWE Innogy GmbH y otros ¢. Reino de
Espaiia, caso CIADI No. ARB/15/1, Laudo 02/12/2019, § 308,
disponible en: https://wwwitalaw.com/sites/default/files/case-
documents/italaw11056.pdf Acceso en: 30 jun 2020.

*  9REN Holding S.ARL. ¢. Reino de Esparia, Caso CIADI No.
ARB/15/15, Laudo 31/05/2019, §412(h), p. 160, disponible en:
https://jusmundi.com/fr/document/decision/es-9ren-holding-s-
a-r-l-v-kingdom-of-spain-laudo-friday-31st-may-2019 Acceso en: 30
jun 2020
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medidas no eran ni exorbitantes ni arbitrarias®’. 9REN
alegd ademas que con los RD de 2007 y 2008 Espafia
asumi6 obligaciones explicitas, que fueron anuladas con
los RD implementados desde 2010, por lo cual habria
una violacion de la clausula paragua. El tribunal recha-
z6 esa reclamacion, indicando que dicho estandar no
protege obligaciones legales, sino mas bien obligaciones
bilaterales con un inversionista®'.

Finalmente, el tribunal desestimé la reclamacion
sobre la expropiacion. Si bien el tribunal reconoce que
las acciones de 9REN perdieron efectivamente valor,
se destaca que Espafia nunca denegd ningin pago y
9REN nunca perdi6 el control de sus acciones®. El lau-
do 9REN ¢ Espaiia se suma entonces a los casos en
contra de Espafia por su revisiéon del marco energético.
La incoherencia entre los laudos mencionados, que se
basan en hechos similares y aplican el mismo tratado
base no ayuda a la promocién del mecanismo de arbi-
traje inversionista-Estado que se encuentra actualmente

objeto de criticas.

“  9REN Holding S.ARL. ¢. Reino de Esparia, Caso CIADI No.
ARB/15/15, Laudo 31/05/2019, §323, disponible en: https://jus-
mundi.com/fr/document/decision/es-9ren-holding-s-a-r-1-v-king-
dom-of-spain-laudo-friday-31st-may-2019 Acceso en: 30 jun 2020.
%' 9REN Holding S.ARL. ¢. Reino de Esparia, Caso CIADI No.
ARB/15/15, Laudo 31/05/2019, §342, disponible en: https://jus-
mundi.com/fr/document/decision/es-9ren-holding-s-a-r-1-v-king-
dom-of-spain-laudo-friday-31st-may-2019 Acceso en: 30 jun 2020.
©  9REN Holding S.ARL. ¢. Reino de Esparia, Caso CIADI No.
ARB/15/15, Laudo 31/05/2019, §369-371, disponible en: https://
jusmundi.com/fr/document/decision/es-9ren-holding-s-a-r-1-v-
kingdom-of-spain-laudo-friday-31st-may-2019 Acceso en: 30 jun
2020.

2.2 ConocoPhillips Petrozuata B.V.,
ConocoPhillips Hamaca B.V. and
ConocoPhillips Gulf of Paria B.V. v. Reptiblica
Bolivariana de Venezuela (CIADI, Caso No.
ARB/07/30)%

Gabriel Briceiio™
Este laudo arbitral fue dictado por el tribunal arbitral
constituido bajo las reglas de arbitraje del Centro Inter-
nacional de Arreglo de Diferencias (CIADI), en fecha
03 de septiembre de 2013, donde las partes involucra-
das son, por un lado, ConocoPhillips Petrozuata B.V.,
ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf
of Paria B.V. sociedades constituidas bajo la legislacion
del Reino de los Paises Bajos, y, por otra, la Republica
Bolivariana de Venezuela.

El sector que abarca el presente laudo es referente a
los hidrocarburos. Venezuela como pafs exportador de
petrdleo, durante gran parte del sigo XX, trabajé de la
mano de inversionistas extranjeros hasta el afio de 1975
cuando se emitio la Ley de Nacionalizacion de la Indus-
tria Petrolera, conforme a la cual el Estado Venezolano
se reservo la produccion, extraccion y comercio de los
hidrocarburos. La mencionada ley, ordené la creacién
de una compafifa nacional para coordinar y supervisar
las actividades relacionadas con el petréleo siendo el Es-
tado su Unico accionista, esa empresa lleva por nombre
Petréleos de Venezuela, S.A. (PDVSA).

También dispuso la mencionada ley, que el estado
podtia celebrar convenios operativos o convenios de
asociacion para la mejor realizacion de sus fines. Es en
este asidero juridico es donde se abren las puertas nueva-
mente a los inversionistas extranjeros en el mercado pe-
trolero en la década de los 90, a través de la celebracion
de convenios de asociacién y convenios de ganancias
estratégicas con un sin numeros de empresas. El primer
proyecto como objeto del presente laudo, se denominé
Petrozuata y era desarrollado en el Area de Zuata de la
Faja Petrolifera del Rio Orinoco, el cual era titular de los

5 ConocoPhillips Petroznata B.V., ConocoPhillips Hamaca B.1/. and
ConocoPhillips Gulf of Paria B.V. v. Repriblica Bolivariana de Venezuela,
ICSID Case No. ARB/07/30, disponible en: https://investmentpo-
licy.unctad.org/investment-dispute-settlement/cases/245/ conoco-
phillips-v-venezuela Acceso en: 15 jun 2020.

¢ Abogado, Universidad Catélica Andrés Bello (Venezuela). Ex
asesor de la Alcaldia del Municipio Sucre, Estado Miranda (Ven-
ezuela) y abogado en ejercicio. En la actualidad, se desempefia como
administrativo de la Facultad de Derecho de la Universidad Au-
ténoma de Chile y ayudante de investigacién del Proyecto ANID/
CONICYT/FONDECYT Iniciacion No. 11190168.
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derechos de participacion en la exploracion, extraccién
y comercio del petréleo crudo extrapesado. El segundo
proyecto se denominé Hamaca y se desarrollarfa el area
de Hamaca de la mencionada Faja Petrolifera, también
con petroleo crudo extrapesado y el tercer proyecto se
denominé Coroco, el cual se desarrollaria en el Golfo
de Paria y tenfa por objetivo la exploracion, extraccion y
comercio del petréleo crudo liviano.

Los inversionistas fueron receptores de los derechos
de participacion en cada uno de los mencionados con-
venios en la década del 2000. La controversia comienza
a surgir a partir de finales del afio 2004 cuando Vene-
zuela comienza: 1) Hacer modificaciones a los conve-
nios de regalias incrementando la alicuota del 1% al 16
2/3%,; 2) Incrementando la alicuota en un 30% cuan-
do la extraccion de 120.000 BPD aumente a 145.000
BRD; 3) Creando el impuesto de extraccion que elevod
la alicuota de regalia de 16 2/3% al 33 1/3%; 4) Au-
mentando el impuesto sobre la renta de un 34% al 50%
y 5) Anuncios puablicos del entonces Presidente Hugo
Chavez, sobre la nacionalizacion de todos los proyectos
que operaban fuera del marco de la Ley de Hidrocarbu-
ros de 2001.

El 1 de febrero de 2007, la Asamblea Nacional de
este pafs, otorgd Ley habilitante que autorizaba al Pre-
sidente de la Republica a dictar Decretos con Rango y
Fuerza de Ley. En base a esta ley, el 26 de febrero de
2007, el Ejecutivo Nacional promulgé el Decreto Ley
5.200 que exigfa la transformacion de todas las asocia-
ciones petroleras en sociedades mixtas, donde PDVSA
seria la titular de no menos del 60%, exigiendo la crea-
cién de una comision de transicion para cada asociacion
transfiriendo el control de las actividades en un plazo
de 4 meses concluyendo el 26 de junio de 2007. Luego
el 1 de mayo de 2007, PDVSA asumi6 el control fisico
de los proyectos; para el 26 de junio de 2007, vencido el
plazo de cuatro meses para llegar a un acuerdo, Vene-
zuela se hizo cargo de los derechos de participacion de

las inversionistas en los proyectos.

Esto condujo a que en fecha 2 de noviembre de
2007, las inversionistas presentaran ante el CIADI, una
solicitud de arbitraje contra Venezuela alegando que la
demandada habfa violado el Convenio para el Estimulo
y Proteccion Reciproca de las Inversiones entre la Re-
publica de Venezuela y el Reino de los Paises Bajos®, al

® VENEZUELA. Convenio para el Estimulo y Proteccién
Reciproca de las Inversiones entre la Republica de Venezuela y el

expropiar en forma ilicita y/o al adoptar medidas equi-
valentes a la expropiacion con respecto a las inversiones
de ConocoPhillips en Venezuela. En base a esos alegatos
solicitan: 1) Que el tribunal condene a la demandada a
pagar dafios y perjuicios por la pérdida total de sus pat-
ticipaciones en los Proyectos Petrozuata, Hamaca y Co-
rocoro, por un monto igual al valor justo en el mercado
de dichas participaciones; 2) Intereses causados antes y
después del laudo; 3) las costas y gastos de este arbitraje.

La Republica demandada alegdé que la cuantia total
de la compensacion con respecto a los tres Proyectos
no debe exceder de USD 583 millones con intereses
simples; ademas, las demandantes deben ser condena-
das a rembolsar a la demandada por todos los costos y
gastos del presente laudo. El Tribunal Arbitral analizan-
do los hechos y las pruebas contenidas en el expediente,
determiné que, efectivamente, al 26 de junio de 2007 no
se habia llegado a ningun acuerdo respecto de la pat-
ticipacion de las demandantes en las nuevas empresas
mixtas, y en consecuencia, tal como prevé en el Articulo
4 del Decreto Ley, Venezuela asumi6 las participacio-
nes de ConocoPhillips en los Proyectos de Petrozuata,
Hamaca y Corocoro lo que reafirmé la expropiacion di-
recta de sus derechos sin que se haya dispuesto indem-
nizacién alguna por la apropiacion.

Las negociaciones entabladas entre las partes, antes
de la toma de posesion de los activos y participaciones
de ConocoPhillips, fueron dirigidas por Venezuela en
funcién de un modelo que implicaba una migracion a
empresas mixtas, basado en un monto de compensa-
cién que no guardaba relaciéon con una compensacion
representativa de valores de mercado que cubrieran,
ademds, el lucro cesante que hubieran percibido las em-
presas de ConocoPhillips hasta el final de la vida util de
los Proyectos. En las siguientes negociaciones que cele-
braron en paralelo al arbitraje, Venezuela nunca realizé
una propuesta concreta, lo que demostrd con rigurosa
claridad que la demandada nunca presenté una oferta
en aras de poner fin al litigio. Ademads, qued6 demostra-
do sus intereses de que la demandante hiciera renuncia
expresa a los derechos que le asisten a pretender una
compensacion a través de otro medio juridico.

Esta situacion conllevé a que el Tribunal Arbitral
concluyera que Venezuela no cumpli6 con su obligacién

Reino de los Paises Bajos (1993), disponible en: http://wwwsice.
oas.org/Investment/BITSbyCountry/BITs/VEN_Netherlands.
pdf Acceso en: 21 jul 2020
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de negociar de buena fe, a fin de determinar la compen-
sacion debida por su expropiacion de los activos de Co-
nocoPhillips en los tres proyectos en funcién del valor
de mercado como lo requiere el Articulo 6(c) del tratado
aplicable y, por ende, concluye que la expropiacion fue
ilicita y determiné que la fecha de valoracion es la fecha
del Laudo. De ese modo procedi6 a dictar laudo sobre
el quantum el 8 de marzo de 2019 el cual fue rectificado
el 29 de agosto de 2019.

2.3 Cube Infraestructure Fund SICAV v. Reino de
Espana (CIADI, Caso N° ARB/15/20)%

Nicolds Vassallo®

Cube Infrastructure FFund SICAV, Cube Energy
SCA y Cube Infrastructure Managers SA, constituidas
en Luxemburgo; Demeter 2 FPCI y Demeter Partners
S.A., constituidas en Francia (conjuntamente “los De-
mandantes”), demandaron al Reino de Espafia (“Es-
pafia”) ante el Centro Internacional de Arreglo de Di-
ferencias relativas a Inversiones (“CIADI”), en virtud
de supuestas violaciones al estindar del trato justo y
equitativo (“FET” por sus siglas en inglés), conforme
lo dispuesto en el articulo 10(1), y a la prohibicién de
expropiacion de las inversiones, conforme lo dispuesto
en el articulo 13, ambas del Tratado sobre la Carta de la
Energia (“I'CE”).

Las diversas modificaciones al Real Decreto
661/2007 (“RD 661/20077), el cual contemplaba una
serie de garantias y beneficios para los inversionistas
en los sectores de las energfas renovables, habrian vul-
nerado las legitimas expectativas de los Demandantes
al momento de invertir. Lo anterior, habria implicado,
consecuencialmente, una violaciéon al FET exigible con-
forme al TCE®. Entre los afios 2008 y 2009, los De-

5 Cube Infrastructure Fund SICAV” and Others v. Kingdom of Spain (1C-
SID Case No. ARB/15/20). Decision sobre jurisdiccion, responsa-
bilidad y parcial sobte el guantum, de fecha 19/02/2019, disponible
en  https://wwwitalaw.com/sites/default/files/case-documents/
italaw10692.pdf. Laudo arbitral de fecha 15 de julio de 2019, dis-
ponible en https://www.italaw.com/sites/default/files/case-docu-
ments/italaw10694.pdf.
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@ Jurisdiccion. Cube Infrastructure Fund SICAV” and Others v. Kingdom
of Spain ICSID Case No. ARB/15/20). Decisién sobre jurisdiccion,

mandantes invirtieron en Espafia, particularmente en el
sector fotovoltaico y luego, a contar del afio 2011, en el
sector hidroeléctrico. En su andlisis, el Tribunal analizé
de manera separada dichas inversiones.

Con respecto, a las inversiones en el sector fo-
tovoltaico, los Demandantes sostuvieron que el RD
661/2007, vigente al momento de comenzar a invertir
en Espafia, estableci6 un régimen de tarifas y beneficios
aplicables a todas las plantas de energia renovable no
convencional con importantes incentivos de aumentar
las ganancias mediante la mejora en la eficiencia de la
generacion de energia, lo que formaba parte integral del
sistema, no existiendo indicios de futuras modificacio-
nes a dichos aumentos de ganancias. Por el contrario,
Hspafia sostuvo que dicho decreto solamente contem-
plaba una garantia de obtener un retorno razonable de
sus inversiones, lo cual los Demandantes tuvieron, cum-
pliéndose sus legitimas expectativas®”. El Tribunal arbi-
tral, por su parte, concluyé que Espana creé legitimas
expectativas al promulgar una legislacién que generd
un régimen especial de beneficios e incentivos con el
propésito de atraer inversionistas™’; y que sea cual sea el
razonamiento detras de la estructura de tarifas y primas
del RD 661/2007, era esperable la mantencion de dicha
estructura en los términos establecidos en el referido
decreto™. No hay necesidad que ese compromiso sea
especifico para que surja una legitima expectativa, mas
aun cuando se trata de industrias reguladas™. El Tribu-
nal arbitral sostuvo que los Demandantes analizaron

responsabilidad y parcial sobre el guantum, de fecha 19 de febrero de
2019, § 237, disponible en https://www.italaw.com/sites/default/
files/case-documents/italaw10692.pdf Acceso en: 24 jul 2020.

% Jutisdiccion. Cube Infrastructure Fund SICAV” and Others v. Kingdom
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responsabilidad y parcial sobre el guantum, de fecha 19 de febrero de
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files/case-documents/italaw10692.pdf Acceso en: 24 jul 2020.
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debidamente el tiesgo regulatorio antes de invertit” y
que no hubo imposibilidad de regular y modificar el RD
661/2007, pero su modificacién debe contener un ba-
lance entre los intereses de consumidores y generadores
de energfa, sin alterar de manera significativa el equili-
brio econémico existente al momento de realizarse las
inversiones conforme al Real Decreto en cuestién™.

Respecto a las inversiones en el sector hidroeléc-
trico, al momento de invertir, el marco regulatorio era
similar al del rubro de la energfa fotovoltaica. Las mo-
dificaciones del afio 2010 en el marco regulatorio de las
energias fotovoltaicas debieron haber hecho suponer a
un inversionista en el sector hidroeléctrico que el mar-
co regulatotio establecido por el RD 661/2007 podtia
ser modificado para dicho sector igualmente™. En esa
oportunidad, no se elimin6 ni modificé de manera sus-
tancial el régimen especial creado por el RD 661/2007.
La mayoria del Tribunal arbitral consideré que cambios
sustanciales al régimen especial aplicable a las centra-
les hidroeléctricas no eran previsibles al afio 20107, de
modo que frente a las modificaciones sustanciales al ré-
gimen introducidas desde el afio 2013, las que marcaron
un quiebre radical al eliminar un mercado basado en
tarifas y primas fijas por extensos perfodos y ser reem-
plazado por conceptos de tasas razonables de retornos,
el inversionista esta protegido por el FET estandar con-
tenido en el TCE"".
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Es importante notar que el TCE no protege las le-
gitimas expectativas en s{ mismas. Con todo, una nega-
cion de las expectativas puede constituir un trato injusto
o inequitativo y vulnerar el articulo 10(1) del TCE, pero
no toda violaciéon de expectativas trae aparejada dicha
consecuencia’. Se requiere de expectativas que sean
justificadas, racionales y razonables™. Asi, un sistema
regulatorio puede ser modificado y no todas las modifi-
caciones vulneran el FET estandar del articulo 10(1) del
TCE®™. En este caso, El Tribunal arbitral decidid, por
unanimidad, que hubo una vulneracién al FET estandar
respecto de las inversiones en el sector fotovoltaico® y
por mayoria® respecto de las inversiones en el sector
hidroeléctrico™.

Respecto a la demanda de expropiacién, por econo-
mia procesal, el Tribunal arbitral desestimé pronunciar-
se sobre la misma, ya que dicha demanda no conducia a
un resultado distinto al de la demanda por violacién del
FET estandar®. Finalmente, por unanimidad, el Tribu-
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nal condené a Espafa a pagar a los Demandantes 2.89
millones de euros por sus pérdidas en sus inversiones en
el sector fotovoltaico y, por mayoria, condeno a Espafia
a pagar a los Demandantes la suma de 30.81 millones
de euros por sus pérdidas en sus inversiones en el sec-
tor hidroeléctrico, todo mas intereses correspondientes.
Igualmente, condené a Espafia a pagar a los Deman-
dantes la mitad de sus honorarios legales y costas del
arbitraje™.

2.4 Glencore I: Adopting Stabilization Clauses
in Investment Contracts and Seeking
Non-Pecuniary Remedies in Investment
Arbitration Still Makes Sense Glencore
International A.G. and C.I. Prodeco S.A.

v. Republic of Colombia (ICSID, Case No.
ARB/16/6)%

Gilberto A. Guerrero-Rocea®

The final award rendered in Glencore International
A.G. and C.I. Prodeco S.A. v. Republic of Colombia,
ICSID case No. ARB/16/6 on August 25, 2019 (he-
reinafter the “Award” or “Glencore I’), highlights the
practical relevance of analyzing treaty-based arbitration
claims using a broader lens. In fact, the factual context
in Glencore I may lead practitioners and stakeholders to
revisit the adoption of stabilization clauses in invest-
ment contracts in the “era of BITs,” and could encou-
rage arbitral tribunals to acknowledge the legitimacy
of granting non-pecuniary remedies (including speci-
fic performance) in cases where investors are targeted

default/files/case-documents/italaw10692.pdf Acceso en: 24 jul
2020.

% Jurisdiccion. Cube Infrastructure Fund SICAV” and Others v. Kingdom
of Spain (ICSID Case No. ARB/15/20). Laudo arbitral, de fecha
15 de julio de 2019, § 48, disponible en https://www.italaw.com/
sites/default/files/ case-documents/italaw10694.pdf Acceso en: 27
jul 2020.

8 Glencore International A.G. and C.1. Prodeco S.A. v. Republic of Co-
lombia, ICSID case No. ARB/16/6, disponible en: https://www.
italaw.com/sites/default/files/case-documents/italaw10767_0.pdf
Acceso en: 21 jul 2020.
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simultaneously by many branches and agencies of the
host State.®

In the same vein, the Award sheds light on the prac-
tical advantages that foreign-direct-investment planners
and investment-arbitration practitioners can obtain
from studying and applying leading case law which dis-
tinguishes between violations, on the one hand, of in-
ternational customary law and BITs and, on the other,
contractual breaches in cases involving investment con-
tracts in the oil, gas, mining, technology and infrastruc-
ture sectors, among others.

In Glencore I, the arbitral tribunal rejected Colombia’s
argument that it could not hear the claim because it was
purely contractual, since the mining contract at issue
contained a dispute resolution clause. To support this
standard, the tribunal relied on the Zvend; annulment
committee which has stated that “[a] state may breach
a treaty without breaching a contract, and zice versa.” In
order to determine whether the claims were or were not
based on a contract, the tribunal used the “fundamental
basis” test which operates as follows: (1) “whether the
fundamental basis of the claim is a treaty laying down
an independent standard by which the conduct of the
Parties is to be judged;” or (2) “whether the standard
against which the conduct of the Parties must be mea-
sured is a contract.”

After objectively analyzing the investor’s claim, the
Award decided that the investors “made no claims of
breach of contractual provisions and none [of the]
claims are contractual by nature. [Investors’| claims are
based on the standards of the Treaty, which [Investors|
allege have been breached by Colombia,” and that their
claims were more than prima facially based on state ac-
tion as opposed to a breach of contract.

Events surrounding the registration of a second
treaty-based arbitration claim - just one month prior
to the Glencore I Award - by the same investor against
Colombia (Glencore International A.G., C.1. Prodeco, and
Sociedad Portuaria Puerto Nuevo S.A v. Republic of Colom-
bia, ICSID Case No. ARB /19/22, hereinafter “Glen-
core II”’), might lead future arbitral tribunals to assess
whether granting assurances and guarantees suits the

% For further analysis of the topic, see “The Wake-up “Coal” in
Glencore: Adopting Stabilization Clauses in Investment Contracts
and Seeking Non-Pecuniary Remedies in Investment Arbitration
Still Makes Sense”, World Arbitration & Mediation Review
(WAMR). 2019. Vol 13. Issue 4 (forthcoming).
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ICSID Convention’s purpose of securing full repara-
tion of investors’ legitimate expectations, and whether
arbitral panels should adopt non-pecuniary remedies,
regardless of a potential ideology-driven backlash by
certain sovereign repeat players in the arena of treaty-
-based arbitration.”

Several Colombian agencies initiated both judicial
and administrative proceedings against claimants (as
well as criminal investigations against Colombian civil
servants); in particular, (a) a fiscal liability proceeding
(brought by the Comptroller-General), which declared
that by invoking the Eighth Amendment, Prodeco had
incurred a fiscal liability (USD 19.1 million), and (b) a
procedure for contractual annulment, filed by Servicio
Geoldgico Colombiano/ Agencia Nacional de Mineria against
Prodeco before the Administrative Tribunal of Cun-
dinamarca, secking annulment of the Fighth Amend-
ment. Claimants argued that Colombia breached its in-
ternational law obligations assumed under Articles 4(1)
and 4(2) of the Treaty (BIT between Switzerland and
Colombia) by adopting those measures.

Glencore initiated the arbitration “to ensure that it
could continue to enjoy its investment.” Claimants sou-
ght relief, by way of restitution, requesting repayment
of the tax sanction in the sum of USD 19.1 million,
and a set of non-pecuniary remedies: specific perfor-
mances, assurances and guarantees.” Strictly speaking,
claimants prevailed, but the arbitral tribunal only gran-
ted their request for repay of the fiscal sanction (USD
19.1 million). The rest of their requests were rejected.
Colombia was not found to be in violation of the BIT
except for an erroneous calculation by the Office of the
Comptroller-General. The decision dismissed all objec-

¥ GUERRERO-ROCCA, Gilberto: The Prodigal Son Comes
Home: Ecuador Returns with Investment-Arbitration, World At-
bitration & Mediation Review (WAMR). 2018. Vol. 12. Issue 3,
pp- 319-369.

% (a) specific performance of the mining investment contract
(“continue to perform and observe the Eighth Amendment”); (b) cessation of
contract annulment proceedings before Colombian courts; and (c)
assurances and guarantees that Colombia and its agencies will refrain
from initiating both administrative and judicial proceedings against
claimants which, precisely, triggered the second investment-arbitra-
tion claim in Glencore II (i.e. measures taken in connection with Pro-
deco’s port facilities for the export of coal, located in Santa Marta.
Superintendencia de Industria y Comercio (SIC), initiated a probe
for supposedly creating a monopoly in the port and for abusing its
dominant position in detriment of other coal exporters. The SIC
had been involved in the fact-finding tasks on behalf of Colombia
during the arbitral proceeding in Glencore I, by providing Respondent
with presumably ‘damaging’ evidence against Glencore.

tions raised on jurisdictional and admissibility grounds
by the respondent State, namely: (i) corruption; (ii) fork-
-in-the-road and (iii) admissibility. Nevertheless, it decli-
ned jurisdiction to rule on the wmbrella clause claim.

The Award concluded that the Comptroller-
-General’s Office had erroneously calculated the dama-
ge caused to the Republic by the Eighth Amendment;
that the Comptroller-General’s Office’s proceeding was
in breach of Arts. 4(1) (non-inpairment clanse) and 4(2) of
the Treaty (Fair-and-Equitable-Treatment clause, FET).
The tribunal found that the Respondent State’s viola-
tion of the non-impairment clause also breached legiti-
mate expectations under the FET clause but dismissed
other FET violations (denial of due process, bias, haras-
sment), and did not address the issue of either explicit
or implicit commitments and assurances made by Co-
lombia to the claimants.

2.5 CEF Energia Italia BV. v. Republica de
Italia (Instituto de Arbitraje de la Camara
de Comercio de Estocolmo, Caso No.
158/2015)°"

Ivette Esis

Se trata de un litigio entre un inversionista de nacio-
nalidad holandesa CEF Energia Italia BV y la Republica
de Italia, resuelto mediante arbitraje administrado por
el Instituto de Arbitraje de la Camara de Comercio de
Estocolmo bajo el No. SC158/2015 y cuyo laudo arbi-
tral fue dictado el dia 16 de enero de 2019. Este caso se
refirié a diversos problemas suscitados entre las partes
con ocasion de la reforma del marco regulatorio italia-
no en materia de energfa producida a partir de fuentes
renovables y, en particular, de plantas fotovoltaicas. El
inversor es propietatio de tres proyectos de este tipo en
territorio italiano: Megasol, Enersol y Phoenix.

Desde la década de los afios 80 del Siglo pasado, ante
la necesidad de mejorar el sector eléctrico del pais, Italia
promovié la produccién de energia verde mediante la
instauracion de incentivos para la construccion de la in-
fraestructura necesaria para la generacion de electricidad
fotovoltaica. Luego, en los afios 90, mediante reformas

' CEF Energia BV v. Italian Republic, SCC Case No. 158/2015, tex-
to disponible en: https://www.italaw.com/sites/default/files/ case-
documents/italaw10557_0.pdf Acceso en: 15 jun 2020. Advertimos
que el analisis solo se refiri6 al aspecto de mérito del laudo y no a los
asuntos jurisdiccionales en él analizados.
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legislativas, simplificé el proceso de las autorizaciones a
las empresas del area, permitié su produccion sin limite
de capacidad y obligd a incorporar a la red eléctrica na-
cional un porcentaje de esta energfa.

Posteriormente, con el proposito de adaptarse a la
Ditectiva Europea 2001/77/EC yla Directiva 2009/28/
EC, Italia profundizo tales reformas para incentivar la
produccién de energia de fuente renovable mediante
decretos legislativos dictados entre 2005 y 2012. Garan-
tiz6 el pago de tarifas adicionales por cada Kwh produ-
cido e incluido a la red nacional y para materializatlo,
los inversionistas recibian, primero, una carta de con-
formidad de la tarifa y, luego, firmaban con la agencia
correspondiente un contrato por el cual se aseguraba el
pago de dicho incentivo por el lapso de 20 afios.

Sin embargo, ante la preocupacion del aumento del
precio del servicio de energfa eléctrica para el consu-
midor final, se implementan cambios legislativos con-
forme a los cuales se obliga a todos los inversores del
sector a pagar una tarifa administrativa a la agencia es-
tatal en la materia y por los despachos de energfa a la
red. Asimismo, se redujo el monto de los incentivos y
se impuso a las empresas productoras de energfa verde
al pago del impuesto a las ganancias obtenidas en los
sectores de petréleo, gas y otras energias (Robin Hood
Tax) que, en principio, no les correspondia. Y, adicio-
nalmente, el maximo tribunal de justicia de dicho pais
calific a las plantas fotovoltaicas como propiedad in-
mobiliaria susceptible de ser gravada por una serie de

impuestos y cargas fiscales.

Esta situacién causé — segtin el alegato del deman-
dante — considerables pérdidas en la inversion debido
a que el cobro de los conceptos arriba mencionados,
no estaban contemplados previamente, motivo por el
cual demandé la violaciéon del trato justo y equitativo
previsto en el articulo 10 (1) del Tratado de la Carta de
Energfa. La Republica de Italia en su defensa argumen-
to, entre otros temas, que las medidas formaban parte
de su poder regulatorio tomadas legitimamente salva-
guardando los intereses de los inversionistas. Asimismo,
indic6 que las legitimas expectativas a que se refiere el
instrumento convencional deben ser consideradas para
el momento en que se realiza la inversion.

El tribunal arbitral analiz6 cuidadosamente la garan-
tia del trato justo y equitativo y, en particular, las legiti-
mas expectativas. Siguiendo el laudo arbitral dictado en

el asunto Antaris v. Republica Checa”™, se debe tomar
como limite temporal el momento de la inversion para
determinarla. De los tres proyectos de plantas fotovol-
taicas propiedad del inversionista — Megasol, Enersol y
Phoenix -, solo uno de ellos cumplia con dicho requisi-
to”. Es decit, para el momento cuando se iniciaron las
inversiones en Megasol y Phoenix, CEF Energia tenia
la esperanza que ciertos incentivos fuesen acordados y
no se recibi6 ni la carta ni se firmo el contrato en el cual
Italia se comprometia a pagar tarifas adicionales, mien-
tras que en el caso de Enersol esto si se realizo.

De igual forma, el tribunal arbitral consideré que el
inversor tiene la carga de la prueba de demostrar el ori-
gen y la conexion directa de la expectativa del inversor
con la propia inversion, especificando la garantia o el
incentivo derivado de la legislacién del Estado anfitrion
que la ha afectado y el impacto negativo sobre su valor
o su rentabilidad. Siguiendo con el laudo Antatis, el tri-
bunal arbitral se pregunté ¢cual es exactamente el con-
tenido de las expectativas transgredidas por el Estado y
prohibidas por el Derecho Internacional?

En este litigio, se considerd que el inversor esperaba
recibir por 20 afios el incentivo acordado con Italia a
partir del 30 de marzo de 2012%, lo que aseguraba la
continuidad de la inversién y se vio interrumpido por
la reforma estatal. No obstante lo anterior, interesa
también resaltar la advertencia realizada por el panel de
arbitros, al referir que los inversores deben estar cons-
cientes que los Estados gozan de potestad regulatoria,
por lo cual es logico anticipar que, durante la relacién
inversor-Estado, este ultimo puede dictar normas para
proteger el interés publico.

Finalmente, respecto al pago de la indemnizacion
debida al inversor por parte de Italia, el tribunal arbi-
tral considero la regla de la reparacién integral del caso
Chorzow Factory. Muy particularmente, indicé que este
principio no debe operar como un premio o recompen-
sa al inversionista o ser utilizado para hacer la inversion

%2 Antaris Solar GmbH and Dr. Michael Gide v. The Czech Republie,
PCA Case No. 2014-01, laudo arbitral de fecha 02/05/2018, dis-
ponible en: https://investmentpolicy.unctad.org/investment-dis-
pute-settlement/cases/558 /antaris-and-g-de-v-czech-republic  Ac-
ceso en: 21 jul 2020.
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mas rentable, sino que su verdadero propdsito consiste
en reestablecer la situacion como si el acto estatal no
hubiese sido dictado™. Debido a que solo se considerd
uno de los tres proyectos, se condend a Italia al pago de
9,6 millones de euros, més intereses compuestos desde
el 01 de enero de 2015 hasta la fecha de pago del laudo,
mas costos del arbitraje.

2.6 Extranjeros en su propia tierra: El caso
Garcia Armas y Garcia Gruber contra la
Reptblica Bolivariana de Venezuela (Corte
Permanente de Arbitraje, Caso No. 2013-3)*

Mannel Gome3”

Este breve comentario se centra en uno de los pun-
tos mas resaltantes del caso Garcia Armas y Garcia
Gruber (‘Garcia’) contra la Repuiblica Bolivariana de
Venezuela (“Venezuela’ o ‘la Republica’), iniciado por
notificaciéon de arbitraje presentada el 9 de octubre de
2012 conforme al Reglamento de la Comisién de las
Naciones Unidas para el Derecho Mercantil Internacio-
nal (CNUDMYI’). El procedimiento arbitral concluyo
con un laudo final sobre méritos publicado el 26 de abril
de 2019, por el cual se declaré con lugar la demanda y
se condend a la Republica a pagar a los demandantes
una indemnizacién de aproximadamente US$ 367 mi-
llones.”

La demanda se fundé6 en una serie de medidas ilici-
tas ejercidas en contra de las empresas venezolanas Ali-
mentos Prisa y Transporte Dole por el gobierno de Ve-

% CEF Energia BV v. Italian Republic, SCC Case No. 158/2015, §
267, texto disponible en: https://wwwitalaw.com/sites/default/
files/case-documents/italaw10557_0.pdf Acceso en: 15 jun 2020.
% Serafin Garcia Armas y Karina Garcia Gruber c. la Repiiblica Bolivari-
ana de Venezuela, caso 2013-3, Corte Permanente de Arbitraje, Noti-
ficacion de Arbitraje, 9 de octubre de 2012, disponible en: https://
www.italaw.com/cases/2869 Acceso en: 31 jul 2020.
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nezuela en contravencién al Acuerdo entre el Reino de
Hspafia y la Republica de Venezuela para la Promocion y
Proteccion Reciproca de Inversiones (‘TBI Espafa-Ve-
nezuela’). La inversién extranjera cuya proteccion invo-
caron los demandantes fue la propiedad de las acciones
y demas activos de las empresas antes mencionadas, ad-
quiridas en 2001 y 2007. Este caso es uno de los tantos
presentados contra la Repuiblica durante la tltima década
por medidas de expropiacion indirecta realizadas por el
gobierno venezolano contra inversionistas extranjeros.”
La disputa tiene vatios aspectos interesantes, pero lo que
mas salta a la vista es el debate sobre la nacionalidad es-
pafiola de los demandantes y su impacto en el derecho a
invocar el tratado.!” De acuerdo con el texto del tratado
la condicion de ‘inversores’ la podran tener, las ‘personas
fisicas que tengan la nacionalidad de una de las Partes
Contratantes con arreglo a su legislacion y realicen in-
versiones en el territorio de la otra Parte Contratante’.'”!
Como puede verse, la norma no hace distincion alguna
sobre si la nacionalidad extranjera la debe tener el in-
versionista al momento de la inversion, al momento de
la expropiacion o al momento de presentar la demanda
aduciendo la violacion del tratado. Tampoco establece
el tratado si quienes ostentan la nacionalidad de ambos
estados involucrados —es decir, son de doble nacionali-
dad— estan excluidos de su proteccion.

El sefior Garcfa Armas efectivamente nacié Hspafia,
lo cual de acuerdo con las leyes de ese pafs lo hace es-
pafol, pero se trasladé a Venezuela en 1961, adquiri6
la nacionalidad venezolana por naturalizacién en 1972
y continué viviendo alli por muchos afos. La otra de-
mandante, Karina Garcia Gruber, nacié en Venezuela
y no adquiri6 la nacionalidad espafiola sino hasta 2003.
Como se dijo antes, las inversiones realizadas por los
demandantes datan de 2001, es decir, fueron realizadas
muchos afios después de que Garcia Armas adquiri6 la
nacionalidad venezolana por naturalizaciéon y cuando
Garcia Gruber todavia no era espafiola, sino solamente
venezolana.

?  GUERRERO-ROCCA, Gilberto A.: In Case of Fire, Please De-
nounce the ICSID Convention: The Socio-Legal Risks of Adopting
a Pro State Approach Towards Articles 71-72 Dealing with Sover-
eign Repeat Players. World Arbitration and Mediation Review,
2017. p. 129.
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El argumento de la Republica era que el tribunal ar-
bitral carecia de competencia para conocer de la deman-
da porque los Garcfa no eran espafioles al momento de
la inversién y por ende no podian considerarse como
inversionistas extranjeros bajo el tratado. Segun la Re-
publica, cuando el sefior Garcfa Armas se hizo vene-
zolano, la Ley de Naturalizacién vigente en Venezuela
le impedia tomar ventaja de su nacionalidad de origen
(Espana) so pena de perder la nacionalidad venezola-

na'lOZ

Esta prohibicién fue eliminada en 2004, con la
aprobacion de la Ley de Nacionalidad y Ciudadania,'”
es decir, tres afios después del momento en que Garcia
Armas realizé su inversion (compra de las acciones de

Alimentos Frisa y Transporte Dole).

Con respecto a la sefiora Garcia Gruber, el argumen-
to era que su adquisicién de la nacionalidad espafiola
también lo fue con posterioridad a la inversién. En su
decisiéon sobre este punto, el tribunal desestimé la rele-
vancia de la discusién sobre nacionalidad y a través de
un laudo parcial sobre jurisdiccion dictado el 2014, afir-
m6 ‘su competencia bajo el entendido de que los Garcia
son “inversionistas” y su participacion en las sociedades
venezolanas constituyen “inversiones” en Venezuela

protegidas por e TBI hispano-venezolano’.!”*

Por sentencia dictada el 25 de abril de 2017, la Cor-
te de Apelaciones de Parfs anul6 parcialmente el laudo,
aduciendo que el tribunal arbitral debié ‘haber consi-
derado la nacionalidad de los accionistas a la fecha de

realizacién de sus inversiones’.!”

Como consecuen-
cia de esta decision, los Garcia reformaron la deman-
da excluyendo las inversiones realizadas en 2001, pero
manteniendo su reclamo sobre las realizadas a partir de
2007, es decir, cuando no habfa duda alguna de su na-
cionalidad espafiola. A pesar de las objeciones de la
Republica cuyos abogados continuaron insistiendo en
la falta de competencia, el tribunal arbitral acept6 la de-
manda modificada y le dio curso al procedimiento hasta
dictar su laudo definitivo en abril de 2019. Curiosamen-

12 VENEZUELA. Ley de Naturalizacién, Gaceta Oficial de la
Republica de Venezuela No. 24.801 de 21 de julio de 1955, Articulo
1(1)

1% VENEZUELA. Ley de Nacionalidad y Ciudadania, Gaceta
Oficial de la Republica Bolivariana de Venezuela No. 37.971 de 1
de julio de 2004

1% BERGOLLA, Luis, ‘République Bolivarianne du Vénézuela c.
Serafin Garcia Armas & Karina Garcia Gruber, Resimen del Caso’,
Julio 2020

15 BERGOLLA, Luis, ‘République Bolivarianne du Vénézuela c.
Serafin Garcia Armas & Karina Garcia Gruber, Resimen del Caso’,
Julio 2020

te, las incidencias procesales ante las cortes francesas
continuaron por mas de un afio luego de la conclusioén
de la causa principal en sede arbitral. La dltima senten-
cia judicial, que declar6 la nulidad total del laudo par-
cial que decidi6 sobre la competencia, fue dictada por
la Corte de Apelaciones de Parfs el 3 de junio de 2020.
La misma fue provocada por una orden de reenvio que
le formulase la Corte de Casacién al decidir el recurso
presentado contra la decision inicial de aquélla en 2017,

En una declaracién concedida a la publicacion es-
pecializada Global Arbitration Review con ocasion de la
ultima decision de la corte parisina, los apoderados de
los Garcia insinuaron que la sentencia de reenvio que
anul6 el laudo parcial sobre la competencia del tribu-
nal resolvié una cuestién ‘puramente académica’, es

19 Ta conviccion de

decir, carente de utilidad practica.
los demandantes sobre su posicion se basa en que para
decidir el fondo de la controversia, el tribunal arbitral
solamente consideré los derechos adquiridos por los
demandantes cuando no habia discusiéon sobre su na-
cionalidad espafiola. Sin embargo, nada impide que al
decidir el recurso de nulidad ejercido por la Republica
contra el laudo definitivo, la Corte parisina entre a ana-
lizar de nuevo las objeciones formuladas por Venezuela
en su momento al objetar la competencia ratione personae

1.1 En tal caso, la Corte de

y ratione materiae del tribuna
Apelaciones podria interpretar esas objeciones ‘(como
ya han venido haciendo varios tribunales de arbitraje de
inversion) como suficientes para declarar que el tribunal
arbitral se declaré competente 4 for#, y por tanto anular

el laudo final’.!®®

En todo caso, la decisiéon que se dicte
al respecto sera una pieza mas en la colcha de retazos
creada por los tribunales de arbitraje de inversion en los

ultimos afios sobre el tema de la nacionalidad.
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The rise of populist governments around the world has been a source
of concern for international legal scholars. As a result, the field of inter-
national law witnesses a range of academic publications analyzing recent
populist movements and their impact on international law as we know it.
These analyses have focused on different areas of international law and
their institutions, such as trade,! environment,”> human rights,’ labor* and
migration.” Across these different contexts, populism has been equated with
authoritarianism, and a fundamental challenge to a liberal international legal
order.® Further, international law is often approached in a binary/antagonis-
tic fashion, either as a tool to ban populist-driven policies or as an instru-
ment to allow such policies to thrive, and states are seen as part of a binary
of either populist and challengers to international law, or democratic and
favoring liberal internationalism.” This scholarship therefore, while valuable,
tends to miss more nuanced accounts of co-production of domestic regime
(iDlegitimacy and international ordering as part of a continuum that does
not fit “either/or” accounts.

But this scholarship is valuable in highlighting that the resurgence of
populism, and its ties to nationalism, taps into a dissatisfaction with those
left behind by internationalism and elusive cosmopolitan elites.” In other
words, underlying the populist challenge to international law and institutions
is a clear sense of how these have failed to or stopped serving the people
they were designed to serve. Therefore, underlying the rejection there is a
tangible and credible case for international law losing sight of one of its key
missions, at least in a humanized reading of the field:’ to serve those most
in need.

A prominent article published last year on populism and international
law, primarily using examples from the Global North, posited that “populist
governments affect the current state of international law on two different

! Tom Ginsburg, ‘Authoritarian International Law?’, The American Journal of International

Law, vol. 114(2), 221-260 (2020), at 222

2 Brian J Preston, ‘The End of Enlightened Environmental Law?’, Journal of Environmental
Law, vol. 31(3), 399-411 (2019).

> Nienke Grossman, ‘Populism, International Courts, and Women’s Human Rights’, Mary-
land Jonrnal of International Law, vol. 35, 101-123 (2020). See also Ginsburg, 221

* TLaurence R Helfer, “The ILO at 100: Institutional Innovation in an Era of Populism’,
AJIL Unbound, vol. 113, 396-401 (2019).

> See for instance the final panel of a two-day symposium (October 17-18, 2019) by the
Maryland Journal of International Law on the topic of “The Populist Challenge to the In-
ternational Legal Order’, in which four speakers focused on human rights and migration, at
https://digitalcommons.law.umaryland.edu/mijil_symposia/2019/.

¢ Ginsburg, 224.

" Ginsburg, 224 (but he also notes the artificiality of the binary he deploys).

¢ Helfer, 400-401.

? See generally Antonio Cassese, The Human Dimension of International Law (OUP, 2008).



levels: in the political sphere, their practices alter the
general environment in which legal rules are interpre-
ted and, in the legal sphere, populist governments push
for changes in the interpretation of established inter-
national legal rules.”" The article maps this dual and
ambiguous engagement, and, importantly, underscores
populism’s call for change in international legal ordering.
However, the article also assumes that populism will al-
ways be a challenge to international legal structures,'
failing to account for popular sovereignty and the ability
of populism to provide alternative accounts of interna-
tional legal ordering,'* as well as downplaying different

definitions of “the people”.”

The ongoing pandemic also has a lot to say about the
interaction between populism and international law. At-
tacks against accepted expertise embodied in internatio-
nal institutions, a common feature of populist regimes,
have devolved into vociferous attacks against the World
Health Organization. National minorities, protected by
international legal regimes, are often blamed for the
spread of the pandemic in countries in the Global Sou-
th like India (where the government blames Muslims),
Myanmar (the Rohingya), Turkey (LGBTIQ+ groups),
and Malaysia (migrant workers)."* The pandemic thus
creates an opportunity for populist governments to fur-
ther challenge fundamental tenets of international law
and institutions, in a bid to strengthen themselves at the
expense of an international legal order they often de-
monized to begin with.

Despite this burgeoning literature, few analyses to
date have focused on the relation between populist go-
vernments and international law in the Global South,
rather focusing on historical regimes in the North, or,
more recently, the rise of regimes in the United States
and Eastern Europe. Characteristics traditionally asso-

1" Heike Krieger, ‘Populist Governments and International Law’,

The European Journal of International Law, vol. 30(3), 971-996 (2019),
973.

- Krieger, 996.

2 Paul Blokker, ‘Populist Governments and International Law: A
Reply to Heike Krieget’, The European Journal of International Iaw, vol.
30(3), 1009-1016 (2019), 1009.

13 Marcela Prieto Rudolphy, ‘Populist Governments and Interna-
tional Law: A Reply to Heike Krieger’, The European Journal of Inter-
national Law, vol. 30(3), 997-1008 (2019), 997.

" “No vaccine for cruelty: The pandemic has eroded democracy
and respect for human rights’, The Economist International Fdition
(17 October 2020), at https://www.economist.com/internation-
al/2020/10/17/the-pandemic-has-eroded-democracy-and-respect-
for-human-rights.
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ciated with populist policies — such as the “us versus
them” approach, security, nationalism — are animated
by different dynamics than those at play in the Nor-
th. We sought to fill this gap in the literature through
this special issue, which asked contributors whether it is
possible to think differently about the relationships be-
tween populism and international law from and to the
Global South. In other words, does the unique position
of Global South countries experiencing populist gover-
nments offer different insights that could enlarge the
universe of analysis related to authoritarian or illiberal
governments and international law? Also, can the expe-
riences of the Global South identify alternative roles to
international law beyond the binarism already identified
by academics in the North?

We invited submissions tackling these and other
questions from a range of different perspectives, and
the responses were illuminating, both in reinforcing and
challenging our assumptions about the role of popu-
lism in international law. Our open call resulted in six
different articles tackling distinct and complementary
analyses. Taken together, we suggest, they offer original
insight for the task of reimagining the relationship be-
tween populisms and international law.

In “Between Science and populism: the Brazilian
response to COVID-19 from the perspective of the le-
gal determinants of Global Health”, Deisy Ventura and
Jameson Martins look at the way localized populism
maneuvers global crises, particulatly the COVID-19
global pandemic, where scientific expertise, often
downplayed by populist regimes, forms the backbone
of international responses.”” They focus on the res-
ponses by different levels of the Brazilian government,
measuring those responses against the legal determi-
nants of Global Health. They engage with two provo-
cations raised for this Special Issue: first, whether the
preventable catastrophic 120 thousand-death toll, led
by a populist government, offers different insights that
could enlarge the universe of analysis related to autho-
ritarian or illiberal governments and international law;
and second, whether some elements of the Brazilian
response to the pandemic signal alternative roles to in-
ternational law beyond binarism, that is either as a tool
to ban populist-driven policies or as an instrument to

5 ‘How Trump and Bolsonaro Broke Latin Ametica’s Covid-19
Defenses’, The New York Times (27 October 2020), at https://
www.nytimes.com/2020/10/27 /wotld/trump-bolsonaro-coronavi-

rus-latin-america.html.
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allow such policies to thrive. They conclude that “the
Brazilian response to Covid-19 provides a clear example
of the risks populism poses to international relations
and in particular to international law, inasmuch as in-
ternational treaties, institutions and recommendations
are ignored or heavily blamed, precisely when most nee-
ded.” As they also point out, this type of response to a
global pandemic raises an additional challenge to deve-
loping countries: by consciously alienating itself from
the global health institutions, Brazil disengages from
coordinated science-based protocols and from aligning
with other like-minded countries to resist policies desig-
ned by the great powers that end up harming countries
in the Global South. The situation could be even worse
in Brazil if it were not for the strategic use of domestic
law to resist populist-driven federal policies. Thus, this
particular analysis shows that the success of populist
policies at the federal level — which in the present case
equates with the failure to meet Global Health standar-
ds — can be at least partially constrained by domestic
laws. It also shows how sharing of power domestically
can act as a check on populism. Therefore, we should
not neglect the role of domestic law in assessing the
impact of populist policies on international law, with
sub-state entities playing a promising role through their
formal and informal engagement with international le-
gal norms and regimes.

In “Populism, Environmental Law, and the Post Pan-
demic Order”, Alessandra Lehmen invites us to think
about the relationship between populist policies and
international environmental law with particular reper-
cussions in the Global South. Lehmen argues that envi-
ronmental law, given its intimate connection to science,
is especially prone to being antagonized by populist go-
vernments who tend to be averse to science and scien-
ce-based global environmental pacts. While she does
not focus on responses against populist governments
in order to advance environmental concerns, she notes
that the adverse effects of unsound environmental poli-
cies have a greater impact on the peoples of the Global
South, especially the most vulnerable amongst them,
such as Indigenous communities. Her article also con-
nects the populist threat against the environment to the
ongoing COVID-19 health crisis. Given the intrinsic re-
lationship between global health and the environment,
she hypothesizes that a widespread health emergency
could potentially change the public’s risk perception so
significantly that populist politics would no longer be

able to eschew the environmental agenda and its public
health implications. This part of Lehmen’s argument,
compared to Ventura and Martins’s, puts more faith in
the people rather than the law, and offers a pathway for
engagement with populism that relies on its own inter-
nal logic (popular sentiment and perceptions), rather
than a relatively externally-imposed system of legal ru-
les that act as a constraint on (popular) power.

In “Populism and the Evangelical church in Latin
America: how anti-LGBTI forces tried to stop the Co-
lombian peace agreement,” Julia Assmann de Freitas Ma-
cedo and Fabrizio Conte Jacobucci make a compelling
case of different articulations between populism and in-
ternational law arising in Latin America, and the ways in
which populist groups can manufacture an “other” and
deploy “anti-other” sentiment to pursue agendas that
have very little to do with said “other”. They explore
the relationship between right-wing populism and the
neo-Pentecostal Evangelical churches, focusing on the
anti-LGBTT discourse emanating from this relationship
in contemporary Colombia and argue that right-wing
populists have been antagonizing the “people” against
an imaginary LGBTI foe and using religious jargon and
support to mobilize the masses against gender identity
and sexual orientation achievements in the region. The
Pentecostal Evangelical churches in Latin America have
been instrumental for right-wing political elites to brid-
ge their gap with the masses. As Macedo and Jacobucci
successfully argue, the 2016 peace agreement referen-
dum in Colombia became a platform for advancing and
repudiating LGBTTI rights, and the subsequent rejection
of the Colombian peace agreement is a case in point of
the sharp opposition and “us vs them” narrative of ri-
ght wing populists and the instrumental use of the neo-
-Pentecostal church against the LGBTI agenda.

Another seemingly autochthone feature of the rela-
tionship between populist governments and internatio-
nal law is presented by Lucas Tasquetto and Joao Roriz
in their article titled “Dewus ez Davos”: o direito internacional
entre reaciondrios e neoliberais no governo Bolsonaro” [“God
in Davos: international law between conservatives and
neoliberals in Bolsonaro’ government”]. Looking at
the case of Brazil under the presidency of Jair Bolso-
naro, the authors unveil and challenge a potential con-
tradiction of the Brazilian administration concerning
the (mis)uses of the international law and politics dis-
courses. On the one hand, Tasquetto and Roriz note
that Bolsonaro’ administration refers to international
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law and multilateral institutions as a threat to traditio-
nal and domestic values. This criticism often appears
under the notion of “globalism,” and sustains claims
of nationalism. On the other hand, international law
and multilateral institutions are welcome in Bolsonaro’s
government to justify the adoption of policies that lie
at the heart of the neoliberal economic order — structu-
ral reforms, privatization and trade liberalization. While
these two approaches at first appear to be in conflict,
Tasquetto and Roriz argue that they depend on each
other to exist. As such, they add additional layers to the
relationship between international law and populism,
suggesting that international law may be easily retooled
to serve apparently contradictory goals within the exact
same populist government, and thereby confirming a
trend of modes of engagement of populist govern-
ments with international law noted in Heike Krieget’s
largely Eurocentric article discussed above.

The last two papers of this Special Issue deal with
China, and the contemporary China/Hong Kong bila-
teral relations. In “Chinese Populism in the 1920s, Ex-
traterritoriality and International Law”, Wanshu Cong
presents a defence of populist movements, making the
case for populism’s emancipatory potential of mobili-
sing resistance against repression and correcting syste-
mic injustice. Cong chooses the populist movements in
China against extraterritoriality and imperialism in the
1920s. Drawing on Laclau’s theory, Cong analyses why
and how exactly these movements could be considered
populists. In addition, the direct and indirect conse-
quences of Chinese populism are examined to unders-
tand its impacts not only on the revision of unequal
treaties and the dismantling of extraterritoriality, but
more broadly on the development of international law.
Thus, unlike the other papers that integrate this Special
Issue that look to the present and take a critical tone
in relation to how some far-right governments in the
Global South are mobilizing law to dismantle establi-
shed international liberal consensus, Cong’s article illus-
trate a particular historical context in 1920 China where
populist-like responses were the only effective way to
dismantle particular formulations of international law
that served only to sustain oppressive practices against
China. This article serves as a powerful reminder that
populism, historically and its heart, is about democratic
will, and holds within emancipatory potentials that we
are too quick to dismiss because of populism’s dismissal
of the established (liberal) global legal order. Populism

at its core is about contestation, and it needs to be taken
seriously, even if not necessarily at face value: undet-
lying current populist regimes’ rejection of the inter-
nationalist project from which liberal internationalists
tend to defend international law is a sentiment of dissa-
tisfaction with how international law has left behind im-
portant segments of the population. In the past, it has
been the entire Global South; now, it seems to be parts
of the Global South who do not speak the language of
cosmopolitan internationalism.

Last but not least, Juan Enrique Serrano Moreno’s
“Administrative Autonomy without Political Autonomy:
the application of the ‘one country two systems’ model in
Hong Kong” invites us to reflect on what a fully-fledged
“authoritarian international law” might look like. The
Hong Kong Special Administrative Region possesses
administrative autonomy and has its own political sys-
tem based on the rule of law, elections, and protection
of fundamental rights. However, as noted by Serrano, the
democratization of institutions has been overshadowed
by China’s central government by, inter alia, intervening
in free elections and more recently having instituted an
“ideological screening” to Hong Kong’s electoral candida-
tes. Thus, Serrano argues that Hong Kong’s administrative
autonomy is not matched by an effective political auto-
nomy and, as such, the “one country two systems” model,
conceptualized at its inception as a limited democracy has
indeed been converted into a liberal authoritarian regime.
In other wotds, in the name of one version of current
institutionalized populism, a key feature of the very defi-
nition of populism, the will of the people, is under attack.

Serrano Moreno’s contribution is thus a stark remin-
der that populism’s potential for contestation can only
be realized if the people is front and center, and, like the
lesson in Macedo and Jacobucci, people should not be
divided internally either to fabricate “otherness”. Popu-
lism, to the extent it holds emancipatory potential vis-a-
-vis international norms and regimes, needs to embrace
cosmopolitanism’s principled embrace of minorities
and democracy. More than a rejection of cosmopoli-
tanism, therefore, populism is at its best when it works
alongside cosmopolitanism; the problem is in specific
actors tapping into populist rhetoric and strategies and
using cosmopolitanism to drive wedges that facilitate
their pursuit of power, losing sight of utopianism to
which every government, populist, cosmopolitan, or
otherwise, should aspire: to serve the people for their
emancipation and well-being,
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These papers do not resolve the debate, of cour-
se. They are further fuel to an important and ongoing
conversation that will keep on happening for a while,
in which international law’s legitimacy and purpose are
called into question and reassessed. There is a lot more
to be said about the populist challenge to international
legal structures, of course, as there is about resisting the
temptation to seck a pre-populist idealized international
legal status quo as a response. Populism is a challenge to
international law, perhaps even an existential threat; but
it can also be a transformative tool, a means through
which the claims of a global south that has been exclu-
ded from setting the foundational norms and structu-
res of international law can be heard anew. It is up to
us to decide whether to dismiss or use the opportunity
created by populism to answer to the important claims
behind the explosive rhetoric. We hope the articles in
this issue offer some elements to keep the conversa-
tion going in the Global South, and wish you a happy
reading.
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Editorial:
Populismo e Direito Internacional:
Perspectivas do Sul Global

Por Lucas Lixinski'¢*

Fabio Morosini'™*

A ascensio de governos populistas ao redor do mundo tem sido uma
fonte de preocupacio para académicos do direito internacional. Como con-
sequéncia, o campo do Direito Internacional testemunha uma série de publi-
cacoes académicas que analisam os recentes movimentos populistas e seus
impactos no Direito Internacional como nés o conhecemos. Essas andlises
focaram em diferentes dreas do Direito Internacional e suas institui¢oes,
como comércio'®, meio ambiente', direitos humanos®, trabalho?' e migra-
¢ao™. Através destes distintos contextos, o populismo tem sido equiparado
0 autoritarismo, e visto como um desafio fundamental para uma ordem ju-
ridica internacional liberal”. Além disso, o Direito Internacional é frequen-
temente retratado de forma binaria/antagonica, seja como uma ferramenta
para banir politicas populistas ou como um instrumento para permitir que
tais politicas prosperem, e os Estados sdao vistos como parte de um binario
de populistas e desafiadores do Direito Internacional, ou democraticos e fa-
voriveis ao internacionalismo liberal*. Esta producio académica, portanto,
enquanto valiosa, tende a perder relatos mais matizados de coproducio da
()legitimidade do regime doméstico e ordem internacional como parte de
um continuum que nao se encaixa em um padrio de narrativa “ou este ou
aquele”.

Mas essa producio ¢ valiosa para destacar que o ressurgimento do popu-
lismo — e seus lacos com o nacionalismo — resulta em uma insatisfacio com
aqueles deixados para tras pelo internacionalismo e pelas elites cosmopolitas
elusivas®. Em outras palavras, subjacente ao desafio populista ao Direito

1 " Professor Associado na Faculdade de Direito da UNSW Sydney (Sydney, Australia).

7 Professor Associado na Universidade Federal do Rio Grande do Sul School of Law
(Porto Alegre, Brasil). Eu gostaria de agradecer a Lucas Tasquetto pelas numerosas conversas
sobre a relacio entre Direito Internacional e governos de extrema direita. Lucas Lixinski e eu
somos extremamente gratos aos académicos da Faculdade de Direito da UFRGS Alessandro
Hippler e Julia Ospina pela versio deste texto para o portugués.

8 GINSBURG, Tom. Authoritatian International Law?. The American Journal of International
Law, v. 114, 1. 2, p. 221-260, 2020, p. 222.

¥ PRESTON, Brian J. The End of Enlightened Environmental Law?. Journal of Environ-
mental Law, v. 31, n. 3, p. 399-411, 2019.

# GROSSMAN, Nienke. Populism, International Courts, and Women’s Human Rights.
Maryland Journal of International Law, v. 35, p. 101-123, 2020. Ver também GINSBURG, p. 221.
2 HELFER, Laurence R. The ILO at 100: Institutional Innovation in an Era of Populism.
AJIL Unbound, v. 113, p. 396-401, 2019.

2 Veja, por exemplo, o painel final de um simpdésio de dois dias (17 a 18 de outubro de
2019) pelo Maryland Journal of International Law sobre o tema “The Populist Challenge to
the International Legal Order’, no qual quatro palestrantes focaram em Direitos Humanos
¢ migragio. Disponivel em: <https://digitalcommons.law.umaryland.edu/mjil_sympo-
sia/2019/>.

# GINSBURG, 224.

# GINSBURG, 224 (mas cle também obsetva a artificialidade do binario que emprega).

*»  HELFER, p. 400-401.
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Internacional e as instituicdes estd um claro senso de
como elas falharam ou pararam de servir as pessoas
para as quais foram designadas a servir. Portanto, asso-
ciado a essa rejeicdo ha um caso tangivel e crivel de que
o Direito Internacional possa ter perdido de vista uma
de suas missGes principais, pelo menos em uma leitura

humanizada do campo®: servir aos mais necessitados.

Um proeminente artigo publicado no ano passado
sobre populismo e Direito Internacional, usando prin-
cipalmente exemplos do Norte Global, argumentou que
“os governos populistas afetam o estado atual do Di-
reito Internacional em dois niveis diferentes: na esfera
politica, suas praticas alteram o ambiente geral em que as
regras legais sdo interpretadas e, na esfera juridica, os go-
vernos populistas pressionam por mudangas na interpre-
tagdo das regras juridicas internacionais consolidadas™?".
O artigo mapeia esse engajamento duplo e ambiguo
e, mais importante, ressalta o apelo do populismo por
mudangas na ordem juridica internacional. No entanto,
o artigo também assume que o populismo sempre sera
um desafio para as estruturas juridicas internacionais®,
deixando de levar em conta a soberania popular e a ca-
pacidade do populismo de fornecer versoes alternativas
da ordem juridica internacional®, além de minimizar as

diferentes definicoes de “o povo” .

A pandemia em curso também tem muito a dizer so-
bre a interacio entre populismo e Direito Internacional.
Ataques contra a experfise consolidada em institui¢oes
internacionais, uma caracteristica comum dos regimes
populistas, evoluiram para ataques violentos contra a
Organizagdo Mundial da Saude. Minorias nacionais,
protegidas por regimes juridicos internacionais, sao
frequentemente responsabilizadas pela propagacio da
pandemia em paises do Sul Global, como India (onde
o governo culpa os mugulmanos), Mianmar (os rohin-
gya), Turquia (grupos LGBTIQ +) e Malasia (migrantes
trabalhadores) *'. A pandemia, portanto, ctia uma opot-

% Ver CASSESE, Antonio. The Human Dimension of International
Law. Oxford: OUP, 2008.

7 KRIEGER, Heike. Populist Governments and International
Law. The European Journal of International Law, v. 30, n. 3, p. 971-996,
2019, p. 973.

% KRIEGER, 996.

¥ BLOKKER, Paul. Populist Governments and International
Law: A Reply to Heike Krieger. The European Journal of International
Law, v. 30, n. 3, p. 1009-1016, 2019, p. 1009.

* RUDOLPHY, Matcela Pricto. Populist Governments and In-
ternational Law: A Reply to Heike Krieger. The European Journal of
International Iaw, vol. 30, n. 3, p. 997-1008, 2019, p. 997.

" No vaccine for cruelty: The pandemic has eroded democracy

tunidade para os governos populistas desafiarem ainda
mais os principios fundamentais do Direito e das insti-
tuicoes internacionais, em uma tentativa de se fortalece-
rem as custas de uma ordem juridica internacional que
eles frequentemente demonizaram.

Apesar dessa literatura crescente, poucas analises até
o momento focaram na relagdo entre governos popu-
listas e Direito Internacional no Sul Global, focando
em regimes histéricos no Norte ou, mais recentemente,
na ascensao de regimes nos Estados Unidos e Europa
Oriental. Caracteristicas tradicionalmente associadas as
politicas populistas — como a abordagem “nds contra
eles”, seguranga, nacionalismo — sdo animadas por dina-
micas diferentes daquelas em jogo no Norte. Procura-
mos preencher essa lacuna na literatura por meio desta
edicao especial, que buscou estimular as colaboradoras
e os colaboradores a pensar de forma diferente sobre
as relagdes entre populismo e Direito Internacional de
e para o Sul Global. Em outras palavras, a posi¢ao uni-
ca dos pafses do Sul Global que vivenciam governos
populistas oferece diferentes percepgdes que poderiam
ampliar o universo de analises relacionadas a governos
autoritarios ou nao liberais e Direito Internacional?
Além disso, as experiéncias do Sul Global podem iden-
tificar papéis alternativos ao Direito Internacional além
do binarismo ja identificado por académicos no Norte?

Noés convidamos submissoes que abordassem essas
e outras questdes de uma série de perspectivas diferen-
tes, € as respostas foram esclarecedoras, tanto por refor-
¢ar quanto por desafiar nossas suposi¢oes sobre o papel
do populismo no Direito Internacional. Nossa chama-
da publica resultou em seis artigos abordando analises
distintas e complementares. Juntos, nos sugerimos, eles
oferecem uma visio original para a tarefa de reimaginar
a relagdo entre populismos e Direito Internacional.

Em “Between Science and populism: the Brazilian response
to COVID-19 from the perspective of the legal determinants of
Global Health”, Deisy Ventura e Jameson Martins olham
a maneira como o populismo localizado manobra as cri-
ses globais, particularmente a pandemia global de Co-
vid-19, onde o conhecimento cientifico, muitas vezes
minimizado por regimes populistas, forma a espinha
dorsal das respostas internacionais. Eles se concentram

and respect for human rights. The Economist International Edition (17
de outubro de 2020). Disponivel em: <https://www.ecconomist.
com/international/2020/10/17/the-pandemic-has-eroded-democ-
racy-and-respect-for-human-rights>.
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nas respostas de diferentes nfveis do governo brasilei-
ro, medindo essas respostas em relacio aos determi-
nantes legais da Saude Global. Eles se concentram em
duas provocag¢oes levantadas para esta Edicdo Especial:
primeiro, se o catastrofico numero evitavel de 120 mil
mortos, liderado por um governo populista, oferece di-
ferentes percepgdes que podem ampliar o universo de
analises relacionadas a governos autoritarios ou iliberais
e Direito Internacional; e, em segundo lugar, se alguns
elementos da resposta brasileira a pandemia sinalizam
papéis alternativos ao Direito Internacional além do
binarismo, ou seja, como uma ferramenta para proibir
politicas populistas ou como um instrumento para pet-
mitir que tais politicas prosperem. Eles concluem que
“a resposta brasileira a Covid-19 fornece um exemplo
claro dos riscos que o populismo representa para as
relagbes internacionais e, em particular, para o Direito
Internacional, na medida em que tratados, institui¢oes
e recomendagdes internacionais sdo ignorados ou for-
temente responsabilizados, precisamente quando mais
necessarios”. Como eles também apontam, este tipo
de resposta a uma pandemia global levanta um desafio
adicional para os paises em desenvolvimento: ao se alie-
nar conscientemente das institui¢oes globais de saude,
o Brasil se desvincula de protocolos cientificos coorde-
nados e se alinha com outros pafses com ideias seme-
lhantes para resistir as politicas elaboradas pelas gran-
des poténcias que acabam prejudicando os pafses do Sul
Global. A situagdo poderia ser ainda pior no Brasil se
nao fosse o uso estratégico do Direito interno para re-
sistir a politicas populistas em nivel federal. Assim, esta
analise em particular mostra que o sucesso das politi-
cas populistas no nivel federal — que, no presente caso,
equivale ao fracasso em atender aos padroes de Saude
Global — pode ser pelo menos parcialmente limitado
pelas leis nacionais. Também mostra como a partilha do
poder internamente pode funcionar como um freio ao
populismo. Portanto, ndo devemos negligenciar o papel
do Direito interno na avaliagao do impacto das politicas
populistas no Direito Internacional, com as entidades
subestaduais desempenhando um papel promissor por
meio de seu envolvimento formal e informal com as
normas e regimes juridicos internacionais.

Em “Populism, Environmental Lan, and the Post Pandemic
Order”, Alessandra Lehmen nos convida a pensar sobre
a relacdo entre politicas populistas e Direito Ambien-
tal Internacional, com particulares repercussoes no Sul
Global. Lehmen argumenta que o Direito Ambiental,

dada sua intima conexdo com a ciéncia, ¢ especialmente
propenso a ser antagonizado por governos populistas
que tendem a ser avessos a ciéncia e aos pactos ambien-
tais globais baseados na ciéncia. Embora ela ndo se con-
centre em respostas contra governos populistas a fim de
promover as preocupagOes ambientais, ela observa que
os efeitos adversos de politicas ambientais problemati-
cas tém um impacto maior sobre os povos do Sul Glo-
bal, especialmente os mais vulneraveis entre eles, como
as comunidades indigenas. Seu artigo também conecta
a ameaca populista contra o meio ambiente a atual crise
de satde do Covid-19. Dada a relagio intrinseca entre a
saude global e o meio ambiente, ela levanta a hiptese
de que uma emergéncia de saude generalizada poderia
mudar a percepgao de risco do publico de forma tao
significativa que a politica populista ndo seria mais ca-
paz de evitar a agenda ambiental e suas implica¢Ges para
a saude publica. Esta parte do argumento de Lehmen,
em comparacdo com Ventura e Martins, coloca mais fé
nas pessoas do que na lei, e oferece um caminho para
o engajamento com o populismo que se baseia em sua
propria logica interna (sentimento e percepgdes popu-
lares), ao invés de uma forma relativamente externa —
sistema imposto de regras legais que atuam como uma
restricao ao poder (popular).

Em “Populism and the Evangelical church in Latin Amse-
rica: how anti-1.GBTI forces tried to stop the Colombian peace
agreement,” Julia Assmann de Freitas Macedo e Fabrizio
Conte Jacobucci apresentam um caso convincente de
diferentes articulacGes entre populismo e Direito Inter-
nacional surgidas na América Latina, e as maneiras pelas
quais os grupos populistas podem fabricar um “outro”
e implantar o sentimento “anti-outro” para perseguir
agendas que tém muito pouco a ver com o dito “ou-
tro”. Eles exploram a relagio entre o populismo de di-
reita e as igrejas evangélicas neopentecostais, focando
no discurso anti-LGBTI que emana dessa relagio na
Colombia contemporinea e argumentam que OS po-
pulistas de direita tém antagonizado o “povo” contra
um inimigo LGBTI imaginario e usando jargdo e apoio
religioso para mobilizar as massas contra as conquistas
de identidade de género e orientacdo sexual na regido.
As igrejas evangélicas pentecostais na América Latina
tém sido instrumentais para as elites politicas de direita
preencherem sua lacuna com as massas. Como Mace-
do e Jacobucci argumentam com sucesso, o referendo
do acordo de paz de 2016 na Colémbia se tornou uma
plataforma para avancar e repudiar os direitos LGBTI,
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e a rejeicao subsequente do acordo de paz colombiano
¢ um caso em questdo de oposicdo aguda e da narra-
tiva “nods contra eles” de populistas de direita e o uso
instrumental da igreja neopentecostal contra a agenda
LGBTI.

Outra caracteristica aparentemente autoctone da
relagdo entre governos populistas e o Direito Interna-
cional é apresentada por Lucas Tasquetto e Jodo Ro-
riz em artigo intitulado “Deus em Davos”: o direito inter-
nacional entre reaciondrios e neoliberais no governo Bolsonaro”.
Olhando para o caso do Brasil sob a presidéncia de Jair
Bolsonaro, os autores desvelam e questionam uma po-
tencial contradicio da administracdo brasileira no que
diz respeito aos (des)usos dos discursos do Direito In-
ternacional e da politica. Por um lado, Tasquetto e Roriz
observam que a administracio de Bolsonaro se refere
ao Direito Internacional e as instituicGes multilaterais
como uma ameaca a0s valores tradicionais e domésti-
cos. Essa critica frequentemente aparece sob a nocdo de
“globalismo” e sustenta reivindica¢des de nacionalismo.
Por outro lado, o Direito Internacional e as instituicoes
multilaterais sdo bem-vindas no governo de Bolsonaro
para justificar a adog¢ao de politicas que estdo no cerne
da ordem econdmica neoliberal — reformas estruturais,
privatizagdao e liberalizacdo do comércio. Embora es-
sas duas abordagens a primeira vista parecam estar em
conflito, Tasquetto e Roriz argumentam que dependem
uma da outra para existir. Como tal, eles adicionam ca-
madas adicionais a relacio entre o Direito Internacional
e o populismo, sugerindo que o Direito Internacional
pode ser facilmente refeito para servir a objetivos apa-
rentemente contraditérios dentro do mesmo gover-
no populista, e assim confirmando uma tendéncia de
modos de engajamento de governos populistas com o
Direito Internacional observada no artigo amplamente
eurocéntrico de Heike Krieger discutido acima.

Os dois ultimos artigos desta Edicdo Especial tra-
tam da China e das relages bilaterais China/Hong
Kong contemporaneas. Em “Chinese Populism in the
1920s, Extraterritoriality and International .aw”, Wanshu
Cong apresenta uma defesa dos movimentos populis-
tas, defendendo o potencial emancipatério do populis-
mo ao mobilizar a resisténcia contra a repressao e cot-
rigir a injustica sistémica. Cong escolhe os movimentos
populistas na China contra a extraterritorialidade e o
imperialismo dos anos 1920. Baseando-se na teoria de
Laclau, Cong analisa por que e como exatamente es-
ses movimentos podem ser considerados populistas.

Além disso, as consequéncias diretas e indiretas do po-
pulismo chinés sdo examinadas para compreender seus
impactos ndo apenas na revisio de tratados desiguais
e no desmantelamento da extraterritorialidade, mas de
forma mais ampla no desenvolvimento do Direito In-
ternacional. Assim, ao contrario de outros artigos que
integram esta Edi¢do HEspecial que olham para o pre-
sente e assumem um tom critico em relacio a como
alguns governos de extrema direita no Sul Global estao
mobilizando o Direito para desmantelar o consenso li-
beral internacional estabelecido, o artigo de Cong ilus-
tra um particular contexto histérico na China de 1920,
onde respostas populistas eram a unica maneira eficaz
de desmantelar formulagdes especificas do Direito In-
ternacional que serviam apenas para sustentar praticas
opressivas contra a China. HEste artigo serve como um
poderoso lembrete de que o populismo, historicamente
e em seu cerne, é sobre vontade democratica e contém
potenciais emancipatorios que somos muito rapidos em
rejeitar por causa da rejeicio do populismo da ordem
juridica global (liberal) estabelecida. O populismo, em
sua esséncia, trata da contestagio e precisa ser levado
a sério, mesmo que nao necessariamente pelo valor de
face: a rejei¢do dos atuais regimes populistas do projeto
internacionalista do qual os internacionalistas liberais
tendem a defender o Direito Internacional é um sen-
timento de insatisfacio com a forma como o Direito
Internacional deixou para tras segmentos importantes
da popula¢io. No passado, foi todo o Sul Global; agora,
parecem ser partes do Sul Global que nao falam a lin-
guagem do internacionalismo cosmopolita.

Por dltimo, mas nio menos importante, em “Ad-
ministrative Autonomy without Political Autonomy: the appli-
cation of the ‘one country two systems’ model in Hong Kong’
de Juan Enrique Serrano Moreno nos convida a refletir
sobre como um “Direito Internacional autoritario” ple-
no pode parecer. A Regido Administrativa Especial de
Hong Kong possui autonomia administrativa e tem seu
proprio sistema politico baseado no Estado de Direito,
eleicoes e protecdo dos direitos fundamentais. No en-
tanto, conforme observado por Serrano, a democrati-
zagao das instituicOes foi ofuscada pelo governo central
da China, entre outras coisas, intervindo em eleicoes
livres e, mais recentemente, instituindo uma “triagem
ideolbgica” para os candidatos eleitorais de Hong Kong.
Assim, Serrano argumenta que a autonomia administra-
tiva de Hong Kong nio ¢ acompanhada por uma au-
tonomia politica efetiva e, como tal, o modelo de “um
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pais, dois sistemas”, conceituado em seu inicio como
uma democracia limitada, de fato foi convertido em um
regime autoritario liberal. Em outras palavras, em nome
de uma versio do populismo institucionalizado atual,
uma caracteristica-chave da propria definicdo de popu-
lismo, a vontade do povo, esta sob ataque.

A contribui¢ao de Serrano Moreno €, portanto, um
duro lembrete de que o potencial de contestacao do po-
pulismo s6 pode ser realizado se as pessoas estiverem
na frente e no centro e, como a ligado em Macedo e Jaco-
bucci, as pessoas nao devem ser divididas internamente
para fabricar “alteridade”. O populismo, na medida em
que detém potencial emancipatério vis-d-vis as normas
e regimes internacionais, precisa abragar a adogao de
principios do cosmopolitismo pelas minorias e pela de-
mocracia. Mais do que uma rejeicio do cosmopolitis-
mo, portanto, o populismo estd no seu melhor quando
trabalha ao lado do cosmopolitismo; o problema esta
em atores especificos explorando retérica e estratégias
populistas e usando cosmopolitismo para impulsionar
cunhas que facilitam sua busca pelo poder, perdendo
de vista o utopismo ao qual todo governo, populista,
cosmopolita ou ndo, deveria aspirar: servir o povo para
sua emancipac¢io e¢ bem-estar.

Esses artigos, € claro, ndo encerram o debate. Eles
sao mais um combustivel para uma conversa importan-
te e continua que seguird acontecendo por um tempo,
na qual a legitimidade e o propésito do Direito Inter-
nacional sio questionados e reavaliados. Ha muito mais
a ser dito sobre o desafio populista as estruturas juri-
dicas internacionais, ¢ claro, ja que se trata de resistir a
tentagdao de buscar um stafus guo juridico internacional
idealizado pré-populista como resposta. O populismo
é um desafio ao Direito Internacional, talvez até mes-
mo uma ameaga existencial; mas também pode ser uma
ferramenta transformadora, um meio através do qual as
reivindicagdes de um Sul Global que foi excluido do es-
tabelecimento das normas ¢ estruturas fundamentais do
Direito Internacional possam ser ouvidas novamente.
Cabe a nds decidir se descartamos ou usamos a opot-
tunidade criada pelo populismo para responder as im-
portantes reivindicages por tras da retdrica explosiva.
Hsperamos que os artigos desta edicdo oferecam alguns
elementos para fomentar o debate no Sul Global e de-
sejamos uma boa leitura.
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Abstract

A populist government has been held accountable for the 120 thousand
preventable deaths in Brazil so fat, due to the Covid-19 pandemic. Domestic
law has played a major role in the pandemic response, both as an opposing
force and as an instrument of populism and denialism. The international
legal sphere has, for its turn, provided an alternative of resistance against
the latter. This piece assesses the Brazilian response in the light of the Legal
Determinants of Health framework, put forward by The Lancet-O’Neill In-
stitute of Georgetown University Commission on Global Health and Law.
The two first sections unfold the origins and contents of the legal determi-
nants of health. The third offers a brief account of the Brazilian experience
during the pandemic, stressing the far-right populist agenda of the federal
government. The last section explores the legal aspects of the response, in
its domestic and international dimensions. Lastly, we pinpoint some preli-
minary conclusions we may draw from the pandemic experience thus far, in
particular by the interplay of populism and global health law.

Keywords: COVID-19. Bolsonaro. SUS. Populism. International coopera-
tion. Global health.

Resumo

Um governo populista é considerado responsavel pelas mais de 120 mil
mortes evitaveis no Brasil at¢ o momento, devido a pandemia de Covid-19.
O direito interno tem desempenhado um papel importante na resposta a
pandemia, tanto como for¢a opositora quanto como instrumento do po-
pulismo e do negacionismo. A esfera internacional, por sua vez, prové uma
alternativa de resisténcia contra os ultimos. Este trabalho avalia a resposta
brasileira a luz do quadro dos Determinantes Legais da Satude, apresentados
pela Comissao sobre Satdde Global e Direito da The Lancet-O’Neill Institu-
te da Georgetown University. As duas primeiras se¢oes desvelam as origens
e o conteudo dos determinantes juridicos da saude. A terceira oferece um
breve recorrido da experiéncia brasileira durante a pandemia, destacando a



agenda populista de extrema direita do governo federal.
A ultima secdo explora os aspectos legais da resposta,
em suas dimensdes nacional e internacional. Por fim,
nbés pontuamos algumas conclusdes preliminares que
podemos aferir da experiéncia em pandemia até o pre-
sente, em particular, a intera¢do entre populismo e o
direito da sadde global.

Palavras-chave: COVID-19, Bolsonaro, SUS, populi-
smo, coopera¢io internacional, satde global

1 Introduction

A continental country with 212 million inhabitants,
Brazil is one of the most important laboratories on the
Covid-19 pandemic evolution in the Global South. The
disease has spread rapidly in the country and according
to official data has reached four million confirmed cases
and over 120 thousand deaths as of September 01st'.
Considering that in the first weeks of the pandemic
only the most acute patients were tested, and that the
testing capacity has since remained quite limited?, the
consensus is that there has been a systematic underre-
porting of cases. As of August 2020, the entrance of
Brazilians has been either banned or restrained in most
countries, including the United States and the European
Union.

The international literature has ranked the Brazilian
response to Covid-19 as one of the worst in the world
and laid bare how “Bolsonaro Made Brazil a Pandemic
Pariah™. One of the most relevant global health jour-
nals, the Global Public Health has recently published
an article which defines the Brazilian case as follows:
“Governing COVID-19 without government in Brazil:
Ignorance, neoliberal authoritarianism, and the collap-
se of public health leadership™. An editorial from The

! BRASIL. Covid-19: Painel Coronavirus. Available in: https://
covid.saude.gov.br/ Accessed on: 01 Sept. 2020.

> CAMERA, Aline. Capacidade nacional de testagem para Covid-19 ¢
ampliada. 2020. Available in: https://portal.fiocruz.br/noticia/ca-
pacidade-nacional-de-testagem-para-covid-19-e-ampliada Accessed
on: 28 Aug, 2020.

> OSBORN, Catherine. Bolsonaro Made Brazil a pandemic patiah:
can local leaders restore the country’s reputation for health leader-
ship? Foreign Affairs, Jul. 2020. Available in: https://www.foreignaf-
fairs.com/articles/brazil/2020-07-07 /bolsonaro-made-brazil-pan-
demic-pariah Accessed on: 28 Aug. 2020.

* ORTEGA, Francisco; ORSINI, Michael. Governing COVID-19
without government in Brazil: ignorance, neoliberal authoritarian-

Lancet, one of the most influential medical journals,
has depicted President Jair Bolsonaro as a threat to Bra-
zilian public health’, and has also published a piece re-
cognizing serious institutional risks resulting from the
federal government’s actions®.

Brazil stands out from almost all other countries for
the lack of legislation seeking to regulate and give an
effective response to Covid-19 on the federal level. In
fact, there has been a systematic obstruction from the
Executive branch of government to contain the pan-
demic, coming from other actors, such as the National
Congress and local governments. Such hindrance plays
itself out through the abusive use of presidential veto
prerogatives, the delay to enact urgent laws, the issuance
of provisional measures and other normative acts’.

In this exploratory piece, drafted during the on-
going dissemination of Covid-19 in Brazil, we intend to
analyze some aspects of the dramatic Brazilian health
crisis, which may be related to populism and interna-
tional law. We thus aim to address two questions raised
by the editors for this Special Issue on Populisn and In-
ternational Law: Perspectives from the Global South, specifi-
cally with regards to the Brazilian response to Covid-19.
Does the preventable catastrophic 120 thousand-death
toll, led by a populist government, offer different insi-
ghts that could enlarge the universe of analysis related
to authoritarian or illiberal governments and interna-
tional law? Also, can some elements of the Brazilian
response to the pandemic signal alternative roles to in-
ternational law beyond binarism, that is either as a tool
to ban populist-driven policies or as an instrument to
allow such policies to thriver?

To approach these questions, we look into the main
elements of the Brazilian pandemic response in the li-
ght of the framework of Legal Determinants of Heal-
th, put forward by The Lancet-O’Neill Institute of Geor-
getown University Commission on Global Health and 1.anP.

ism, and the collapse of public health leadership. Global Public Health,
v. 15, 0.9, p. 1257-1277, 2020.

°> THE LANCET. Editorial: COVID-19 in Brazil: “So what?” The
Lancet, v. 395, May 2020 Available in: https://doi.org/10.1016/
S0140-6736(20)31095-3 Accessed on: 28 Aug. 2020.

¢ BARBERIA, Lorena; GOMEZ, Eduardo. Political and insti-
tutional perils of Brazil’s COVID-19 crisis. The Lancet, v. 396, n.
10248, Aug. 2020. Available in: https://doi.org/10.1016/S0140-
6736(20)31681-0 Accessed on: 30 Aug. 2020.

" VENTURA, Deisy et. al. Editorial. Boletim Direitos na Pandemia,
Sao Paulo, n. 4, Aug, 2020. p. 2-3.

8 Set up in 2015 by the O’Neill Institute for National and Global
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The Commission’s final Report, published in 2019,
named “The legal determinants of health: harnessing
the power of law for global health and sustainable de-
velopment”, assesses where and how law works locally,
nationally, and internationally, and why the rule of law
is essential for health, development and justice, aiming
to identify more strategic linkages between health and
law that could substantially strengthen the overall global
health agenda’.

Global Health is a polysemic expression referring to
a diffuse academic field comprising conflicting political
agendas. Although the term is relatively recent, histo-
rians often signal the onset of an international order
related to public health between the late 19th and early
20th centuries'’. In the scope of this article, refraining
from the conceptual debate, we regard as global health
issues those linked to political dynamics, structures and
relations of the international sphere; the events likely
to have cross-border effects, beyond the mere disease
spread and, lastly, events resulting in international go-
vernance norms and mechanisms that regulate several
forms of cooperation, ranging from epidemiological
surveillance to trade and food''.

In the first section, we explain the origin of the
expression “legal determinants of health” and further
present them according to the abovementioned Com-
mission. The third section explores the assets and chal-
lenges for Brazil in the face of Covid-19, highlighting
the role of populism. The fourth and last section turns

Health Law at Georgetown University Law Center along with The
Lancet. The journal’s commissions are conceived with diverse part-
ners and goals and share the aim to raise awareness on a particular
issue, foment the scientific output around it and draft recommenda-
tions. Coordinated by the jurist Lawrence Gostin, the Commission
was made up of 20 experts from different fields, mostly qualified
and acting in renowned institutions from developed countries and
international organizations, among which the WHO Legal Counsel,
Gian Luca Burci, Howard Koh, public health expert who served the
Obama administration and Timothy Evans, the Senior Director for
the Health, Nutrition and Population Global Practice at the World
Bank Group. The O’Neill Institute for National and Global Health
Law and Georgetown University Website: https://oneill.law.george-
town.edu/resources/lancet/

?  GOSTIN, L. ¢/ al. The legal determinants of health: harnessing
the power of law for global health and sustainable development.
The Lancet, v. 393, n. 10183, May 2019. Available in: https://doi.
org/10.1016/S0140-6736(19)30233-8 Accessed on: 30 Apr. 2020.

10 CUETO, Marcos; BROW, Theodore; FEE, Elizabeth. The world
health organization: a history (global health histories). Cambridge:
Cambridge University Press, 2019. p. 6.

" VENTURA, Deisy; NUNES, Jodo. Apresentacio. Lua Nova,
Sao Paulo, n. 98, p. 7-16, Aug; 2016.

to legal aspects of the Brazilian response, under the fra-
mework of the legal determinants of health. In our final
remarks, we try to indicate some preliminary takeaways
from the Brazilian response so far, in particular concer-
ning the links between populism and international law
-- more precisely in the realm of global health law'?.

2 Why legal determinants in global
health?

Historically, two contrasting perspectives have emer-
ged in the field of Global Health. On the one hand,
one that regards punctual interventions tackling parti-
cular diseases as unfulfilling, the role of public health
experts as vectors of social change, health as a human
right and the community engagement as an asset; on the
other hand, the technocratic perspective correlates heal-
th improvement to the control of epidemic outbreaks,
the supply of hospital assistance and the economic de-
velopment of a liberal society”. The first perspective
has gradually overlapped with the approach of Social
Determinants of Health (SDH), mainly after the World
Health Organization (WHO) published a high-level
commission report concerning the issue'.

According to WHO, the SDH are the conditions in
which people are born, grow, live, work and age, shaped
by the distribution of money, power and resources at
global, national and local levels™. In other words, here-
ditary and biological factors, such as age and gender, as
well as their lifestyle directly affect an individual’s health
status. Yet some aspects such as income, working and
housing conditions, transport and nutrition; the health-
care system provision, political regime, economic and

2 In the scope of this piece, Global Health Law “is a field that
encompasses the legal norms, processes, and institutions needed
to create the conditions for people throughout the world to attain
the highest possible level of physical and mental health”, GOSTIN,
Lawrence; TAYLOR, Allyn. Global Health Law: a definition and
grand challenges. Public Health Ethics, v.1,n. 1, p. 53—63, Apr. 2008.
3 CUETO, Marcos. The Alma-Ata legacy, 40 years later. Trab. edue.
saride, v. 16, n. 3, p. 845-848, 2018.

' WORLD HEALTH ORGANIZATION. Closing the gap in a
generation. 2008. Available in: http://www.who.int/social_determi-
nants/final_teport/csdh_finalreport_2008.pdf Accessed on: 10
Apr. 2020.

5 WORLD HEALTH ORGANIZATION. Closing the gap in a
generation. 2008. Available in: http://www.who.int/social_determi-
nants/final_teport/csdh_finalreport_2008.pdf Accessed on: 10
Apr. 2020.
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environmental circumstances, racial or gender discrimi-
nation, all play a major role in health as well. Brazil has
strongly supported this approach and hosted the World
Conference on SDH in Rio de Janeiro, in 2011, which
convened representatives from more than 120 coun-
tries'®. The safeguard of SDH counts as one of Brazil’s
most paradigmatic agendas in the realm of international
cooperation in health'”.

Although SDH are taken as a central concept from
the academic output and the latest official documents
concerning public health, a recent literature review has
highlighted the use of a wide-ranging set of conceptual
models, lists and frameworks, depending on the authors
and their targeted audience’. Within such a vast deba-
te, we underline three prominent ideas. Firstly, SDH
tend to account for most health inequities, which are
the preventable differences between the health results
of social groups in the same country or from different
ones. Secondly, while the lists of SDH vary according to
authors and do not encompass all possible factors, the
explicit reference to legal determinants is increasingly
prevalent. As an example, one may consider the rule of
law as a paramount determinant of health; therefore,
the hurdles to implement the rule of law would repre-
sent structural bartiers to public health'.

Lastly, the wide application of the SDH perspective
has given rise to new terms in the literature based on the
same principle, according to which health is a complex
and intersectoral field, shaped by elements well beyond
the occurrence of disease and staged at multiple levels,
including the global. The so-called “commercial deter-
minants of health”, for instance, are often brought up
to sustain that governments and international organi-
zations should proactively commit themselves with the
commercial factors affecting health, particularly those
concerning the prevention of non-communicable di-
seases (cancer, diabetes, cardiovascular diseases etc.)®

16 PELLEGRINI FILHO, Alberto. Conferéncia Mundial sobre
Determinantes Sociais da Saude. Cad. Sadide Piblica, v. 27, n. 11, p.
2080-2082, 2011.

7 BUSS, P. Brazilian international cooperation in health in the era
of SUS. Science and Collective Health, n. 23, p. 1881-1890, 2018.

¥ LUCYK, Kelsey; McLAREN, Lindsay. Taking stock of the so-
cial determinants of health: a scoping review. Plos One, v. 12, n. 5,
2017.

¥ PINZON-RONDON, Angela Maria et al. Association of rule of
law and health outcomes: an ecological study. BM] Open., c007004,
2015. Available in: https://doi.org/10.1136/bmjopen-2014-007004,
Accessed on: 29 Aug. 2020.

% KICKBUSCH, llona. Addressing the commercial determinants

The commercial determinants of health have been
defined as “strategies and approaches used by the pri-
vate sector to promote products and choices that are
detrimental to health”, and comprise the wide spectrum
ranging from the consumer and health behavior to the
global risk society, the global consumer society, and the
political economy of globalization®’. We believe that
such a definition is already implicit in most SDH defini-
tions, including that by WHO. Nevertheless, we assume
that its authors do not intend to set out an academic or
conceptual debate, but rather to promote this interpre-
tation as a strategy to advocate for particular aspects
of the global health agenda. The above-mentioned Lan-
cet Commission on the Legal Determinants of Heal-

th follows suit to promote the legal agenda of global
health.

3 What are the Legal Determinants of
Health?

According to the Commission, the approach of Le-
gal Determinants of Health (LDH) stands for a broad
Law concept, comprising “legal instruments such as
statutes, treaties, and regulations that express public
policy, as well as the public institutions (e.g., courts, le-
gislatures, and agencies) responsible for creating, imple-
menting, and interpreting the law”*’. Without engaging
in the conceptual debate on the “determinants”, the
Commission justifies its use on the premise that “it de-
monstrates the power of law to address the underlying

social and economic causes of injury and disease”?.

According to the Commission, the existence of

is critical to emerging economies. Ciéne. satide coletiva, Rio de Janeiro,
v. 20, n. 4, p. 968-969, Apr. 2015.; MIALON, M. An overview of
the commercial determinants of health. Globalization and Health,v.
16, n. 74, 2020.

2 KICKBUSCH, Ilona; ALLEN, Luke; FRANZ, Christian. The
commercial determinants of health. The Lancet, v. 4, n. 12, p. 895-
896, 2016.

2 GOSTIN, L. ¢z al. The legal determinants of health: harnessing
the power of law for global health and sustainable development.
The Lancet, v. 393, n. 10183, May 2019. Available in: https://doi.
org/10.1016/S0140-6736(19)30233-8 Accessed on: 30 Apr. 2020.
p.1857.

#  GOSTIN, L. ¢/ al. The legal determinants of health: harnessing
the power of law for global health and sustainable development.
The Lancet, v. 393, n. 10183, May 2019. Available in: https://doi.
org/10.1016/S0140-6736(19)30233-8 Accessed on: 30 Apr. 2020.
p.1857.
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LDH stems from the potential use of Law’s three func-
tions -- that is, the means by which Law shapes social in-
teractions -- essential to the field of global health: to set
standards and norms within both national and interna-
tional law; solve disputes on national and international
spheres; and regulate the foundation and functioning
of both private and public institutions*. Global players
should take advantage of these functions, namely Sta-
tes, International Organizations and non-state actors, in
particular philanthropic entities, public-private partner-
ships and civil society organizations®.

The Commission rightfully states that norms, pro-
grams, policies and court rulings, which are not direc-
tly related to public health, might significantly affect it.
Therefore, this debate does not only concern the prac-
titioners in Health Law, but all legal disciplines. On the
other hand, the health branch still lingers as “the poor
relations” of International Law?, which mobilizes a
rising yet marginal academic literature. In this regard,
it seems relevant to foster critical reflection on health
among Law professionals and vice versa, in order to
debate on justice in the field of Global Health. The
pandemic may have raised awareness among jurists on
the prominence of global health regulation, besides the
overwhelming impact on national law, which is to be
further discussed.

The Commission has in short defined four LDH, as
follows*":

1. Law can be a tool on behalf of the
Sustainable Development Goals, defined
by the United Nations on the 2030 Agenda,
particularly to fulfill the goal related to

2 GOSTIN, L. ¢/ al. The legal determinants of health: harnessing
the power of law for global health and sustainable development.
The Lancet, v. 393, n. 10183, May 2019. Available in: https://doi.
org/10.1016/S0140-6736(19)30233-8 Accessed on: 30 Apr. 2020.
p.1863.

»  GOSTIN, L. ¢/ al. The legal determinants of health: harnessing
the power of law for global health and sustainable development.
The Lancet, v. 393, n. 10183, May 2019. Available in: https://doi.
org/10.1016/S0140-6736(19)30233-8 Accessed on: 30 Apr. 2020.
p.1869.

% SALMON, Jean. Rappott introductif. Iz MEHDI, Rostane;
MALJEAN-DUBOIS, Sandrine. I.a société internationale et les grandes
pandémies. Paris: Pedone, 2007. p. 13.

# GOSTIN, L. ¢/ al. The legal determinants of health: harnessing
the power of law for global health and sustainable development.
The Lancet, v. 393, n. 10183, May 2019. Available in: https://doi.
org/10.1016/S0140-6736(19)30233-8 Accessed on: 30 Apr. 2020.

Universal Health Coverage®;
2. Law
of national

can reinforce the governance

health
institutions, by favoring the coordination

and international

between actors and the effectiveness
of international commitments, besides
promoting principles such as transparency

and accountability;

3. Law can implement evidence-based
health interventions, across three domains
of health: infectious diseases, non-

communicable diseases and injuries (road
traffic crashes, drowning, poisoning, falls,
burns and violence etc.) and

4. legal capacities in the health field must be
strengthened, including by training key
actors on the drafting and enacting of law.
Based on such determinants, the Report fundamen-
tally sustains that Law is an essential tool in advancing
“global health with justice”. Although the Report does
not provide any definition to that phrase, Lawrence
Gostin outlines it as a goal shared by both the law and
health communities to “attain the highest attainable
standard of physical and mental health for the world’s
population”, whereas justice should instill the field to
provide equitable conditions of health for all, and parti-
cularly the most disenfranchised”. The universal human
rights framework would then stand as a cornerstone on

the path towards global health with justice™.

Several of the Report’s authors have stood for the
negotiation of a binding international convention whi-
ch would elaborate on the right to health®, while con-
tributing to the implementation of Sustainable Deve-
lopment Goals™. In that regard, the Report seems to

% The goal 3.8 consists of “achieving universal health coverage

(UHC), including financial risk protection, access to quality essential
health care services, and access to safe, effective, quality, and afford-
able essential medicines and vaccines for all”. SUSTAINABLE DE-
VELOPMENT GOALS. Proposed Indicators. Available in: https://
indicators.report/targets/3-8/ Accessed on: 30 Apr. 2020.

»  GOSTIN, Lawtence. Global Health Law. Cambridge: Harvard
University Press, 2014.

% GOSTIN, L. ¢ al. 70 years of human rights in global health:
drawing on a contentious past to secure a hopeful future. The Lancet,
v. 22, n. 392, p. 2731-2735, Dec. 2019.

' GOSTIN, L. ¢/ al. Towards a framework convention on global
health. Bulletin of the World Health Organization, v. 91, n. 10, p. 790-
793, 2013.

2 FRIEDMAN, Eric; GOSTIN, Lawrence. The United Nations
sustainable development goals: achieving the vision of global health
with justice. Georgetown Public Policy Revien, v. 21, n. 1, 2016.
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be particularly out of step with the current context of
decline in multilateralism. Consequently, the emphatic
defense of Law is the Report’s main strength and weak-
ness simultaneously. On the one hand, it stands against
the current skepticism around the expectations for the
collective action from States on behalf of human rights
and justice. By addressing objective recommendations
to several actors, it demonstrates how much could be
done if there were enough political will. Conversely,
such political will seems unlikely to emerge, due to the
distinctive nationalist forms of populism that have re-
cently risen in world politics.

While not being an ideal tool to address global heal-
th, we believe this framework is suitable to analyze the
Brazilian response to the pandemic, as it allows for the
understanding of the role of law with regards to health
and the means by which populism may cause harm to
public health.

4 Overview of the Brazilian response
to the Covid-19 pandemic

Despite the ever-growing figures and the brisk ex-
pansion of Covid-19 in Brazil, it is misleading to con-
sider the failure of the country’s response to the pan-
demic as a natural and expected result of its economic
and political peculiarities. Quite the opposite, Brazil was
deemed the best prepared developing country to tack-
le this sort of emergency. The Global Health Security
Index from the prestigious Johns Hopkins Bloomberg
School of Public Health ranked Brazil 22nd on the ove-
rall score among 195 countries in terms of health secu-
rity; 16th on the prevention of the emergence or release
of pathogens; 12th on early detection and reporting for
epidemics of potential international concern; and 9th
on rapid response to and mitigation of spread of an
epidemic®.

The data from the ranking provide a compelling
point for the effects of populism on health, since Bra-
zil, the United States and the United Kingdom were all
well placed on the list and yet are likely to report the

% NUCLEAR THREAT INITIATIVE; Johns Hopkins; The
Economist. GHS' Index - Building Collective Action and Accountability.
Oct. 2019. Available in: https://www.ghsindex.org/wp-content/
uploads/2019/10/2019-Global-Health-Security-Index.pdf Ac-
cessed on: 29 Aug. 2020.

least efficient responses to the pandemic worldwide.
Such results suggest that structural comparative advan-
tages may be largely outweighed by an inadequate go-
vernance during the crisis, even more so when coupled
with populist denialism.

The main Brazilian asset, which distinguishes the
country from similar ones, is the existence of a state-
-funded single health system (SUS). Built up over three
decades and based on the constitutional guarantee of
free and universal access to healthcare, SUS covers al-
most all of the national territory. SUS is the most mea-
ningful institution of the Brazilian Health Law, for it de-
fines, integrates and manages the policies from several
Public Law institutions, such as the Ministry of Health,
the state and municipal Health Secretaries, the Regula-
ting Agencies and Health Councils™.

Nevertheless, three major constraints may hamper
this head start: the aggravation of chronic deficiencies
in healthcare equipment and supplies; the obstacles to
isolation measures due to social and economic inequali-
ties; and the inability of the federal government to lead
an effective response. SUS has been underfunded since
its creation” and competes with a robust private heal-
theare sector that collects massive fiscal incentives and
competes for public resources with the system serving
most of the population. In 2016, at the peak of a po-
litical and economic crisis, a constitutional amendment
(n. 95) set a cap on public healthcare expenses which,
according to the National Health Council, resulted in a
USD 4.3 billion loss between 2018 and 20207,

The fact is that the shortage of intensive care beds,
personal protective equipment, and other materials — in-
cluding ventilators — existed prior to the pandemic. The
underfunding has caused health facilities to close down,
mainly in peripheral zones, as well as long waiting lists
on consultations, exams and health proceedings. There
are frequent complaints of corruption and poor ma-

*  AITH, Fernando Mussa Abujamra. Manual de direito sanitirio com

enfoque em vigildncia em saside. Brasilia-DF: CONASEMS, 2019.
% FUNCIA, Francisco Roézsa. Subfinanciamento e orcamento
federal do SUS: referéncias preliminares para a alocacio adicional
de recursos. Ciéncia & Saide Coletiva, Rio de Janeiro, v. 24, n. 12, p.
4405-4415, 2019.

% CONSELHO NACIONAL DE SAUDE. CNS revindica
revogagdo imediata da Emenda Constitucional 95/2016. Available in: htt-
ps://conselho.saude.gov.br/ultimas-noticias-cns/1064-nota-publi-
ca-cns-reivindica-revogacao-imediata-de-emenda-que-retirou-ver-
ba-do-sus-prejudicando-enfrentamento-ao-coronavirus,  Accessed

on: 27 Aug,. 2020.
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nagement, waiting lines and avoidable deaths. In many
cities, successful primary care programs, such as the
Family Health Strategy and the Community Health
Agents, which could be decisive in mitigating the pan-
demic in low-income communities, have been undermi-
ned by mismanagement and theft’”’. Moreover, health
surveillance has not received the necessary investments
over the last few years, and its performance has been
heavily undervalued™.

The pandemic adds to the endemic diseases already
challenging SUS, particularly dengue. In 2020, as of July
2020, 874 thousand cases of dengue had been repor-
ted in Brazil”. In 2019, 1,544,987 cases were reported™.
More than the absence of progress, there are setbacks
in tackling diseases like tuberculosis. Despite a steady
decrease from 2010 to 2016, the TB-incidence coeffi-
cient rose from 2017 to 2018 compared to the previous
petiod, at 73,864 new cases in 2019*".

The rise of the extreme right in 2018 to the presi-
dency has brought a coarsening of policies and rhetoric
toward democracy and human rights not seen since the
end of the dictatorial military regime (1964-1985). It is
a consensus among analysts that President Bolsonaro
is a far-right populist: as a far-right politician, mostly
due to his open defense of human rights’ violators and
authoritarian regimes in Latin America; for the absen-
ce of institutional or party intermediation between him
and his increasingly radicalized supporters®, since he
deserted his party affiliation by late 2019. Even before
the pandemic, Bolsonaro’s minoritarian political strate-

7 LOTTA, G. ¢f al. Community health workers reveal COVID-19
disaster in Brazil. The Lancet, v. 396, n. 10248, p. 365-366, 2020.

% LANA, R. M. ¢f al. Emergéncia do novo coronavitus (SARS-
CoV-2) e o papel de uma vigilincia nacional em satde oportuna e
efetiva. Cad. Saiide Priblica, Rio de Janeiro, v. 36, n. 3, Mar. 2020.

% BRASIL. Ministério da Satde. Boletim Epidemioligico: Especial
Tuberculose. 2020. Available in: https://www.saude.gov.br/images/
pdf/2020/marco/24/Boletim-tuberculose-2020-marcas--1-.pdf
Accessed on: 30 Aug. 2020.

0 BRASIL. Ministério da Satude. Boletim Epidemioldgico: Especial
Tuberculose. 2020. Available in: https://www.saude.gov.br/images/
pdf/2020/marco/24/Boletim-tuberculose-2020-marcas--1-.pdf
Accessed on: 30 Aug. 2020.

1 BRASIL. Ministério da Satude. Boletim Epidemioligico: Especial
Tuberculose. 2020. Available in: https://www.saude.gov.br/images/
pdf/2020/marco/24/Boletim-tuberculose-2020-marcas--1-.pdf
Accessed on: 30 Aug. 2020.

2 AMORIM NETO, Octavio; ALVES PIMENTA, Gabriel. The
first year of Bolsonaro in office: same old story, same old song?
Rev. Cienc. Polit., Santiago, v. 40, n. 2, Jun. 2020. Available in: http://
dx.doi.org/10.4067/S0718-090X2020005000103 Accessed on: 30
Aug. 2020.

gy led to several clashes with other institutions, mainly
the National Congress and the Federal Supreme Court,
as well as continuous attacks on the mainstream media,
social minorities and the academic community, which
reveals his populist style.

The Covid-19 outbreak coincided with demonstra-
tions against the legislature and judiciary branches of
government. Supporters of President Jair Bolsonaro
were calling for the closure or weakening of both bran-
ches of government as institutional checks on executive
power. Despite being himself a suspected COVID-19
case and allegedly falling ill himself later this year, the
President attended several demonstrations. Despite his
efforts to downplay the threat of the virus, more than
20 members of the federal government have tested po-
sitive to SARS-CoV-2; some of them have ignored the
recommendation for isolation and social distancing;

Throughout the changes in government, the Minis-
try of Health (MoH) remained a highly qualified tech-
nical body up until April 2020, which cooperated with
international institutions and local governments. The
minister at the onset of the outbreak, the Dr Luiz Hen-
rique Mandetta, managed to engage with the Congress
and the main public and private healthcare institutions.
A few days after the PHEIC by WHO and weeks prior
to the first reported case in Brazil, MoH declared CO-
VID-19 a national emergency and set up a strategic res-
ponse along with state and municipal governments. On
February 6th, Brazil adopted a law allowing the MoH
and local governments to implement isolation measu-
res, quarantines, compulsory exams and treatment, and
to raise private support to tespond to the emergency™®.
Public universities and research institutes also mobili-
zed quickly and provided thousands of tests and the
genome sequencing of Coronavirus only 24 hours after
the first reported case.

However, insofar as the pandemic took over the
political agenda, the president adopted an openly
aggressive and contradictory strategy. First, there was
conflict inside the government itself, as the President
systematically contravened MoH recommendations. He
strongly politicized the recommendation for social iso-

#  VENTURA, Deisy; AITH, Fernando; RACHED, Danielle. The
emergency of the new coronavirus and the “Quarantine Law” in
Brazil. Revista Direito e Prixis, Rio de Janeiro, v. 20, n. 10, 2020. Avail-
able in: https://www.e-publicacoes.uetj.br/index.php/revistacea-
ju/article/view/49180/32954 Accessed on: 10 Apr. 2020.

VENTURA, Deisy de Freitas Lima; MARTINS, Jameson. Between Science and populism: the Brazilian response to COVID-19 from the perspective of the legal determinants of Global Health.

> Revista de Direito Internacional, Brasilia, v. 17, n. 2, p. 66-83, 2020

=J]


http://dx.doi.org/10.4067/S0718-090X2020005000103
http://dx.doi.org/10.4067/S0718-090X2020005000103

lation in cities where there was local transmission and
downplayed the disease, even in official statements,
and prematurely announced chloroquine as a cure for
COVID-19, in clear-cut contradiction to MoH initial
recommendations*. Mandetta stepped out of govern-
ment by mid-April and his successor remained for less
than a month in office. Since May 15th, in the midst of
a pandemic, Brazil has had an interim Minister of Heal-
th, a military official with no experience or qualification
in health whatsoever. The technical team at MoH has
been dismantled and the institution militarized®. The
net effect has been to mislead the public and jeopardize
the ministry’s credibility.

The second main conflict occurred between the fe-
deral and the local governments, particularly with the
governor of Sao Paulo, Joao Doria, and Rio de Janei-
ro, Wilson Witzel. Former allies of the president, they
are now regarded as his likely opponents in presidential
elections in 2022. Doria and Witzel lead the COVID-19
epicenter regions and adopted quarantine-like measures
as soon as there was local virus transmission, based on
scientific evidence. Schools and shops were closed and
gatherings suspended, yet essential services have been
maintained.

In May, the President declared war on the governors
who adopted the suspension of non-essential activities
and incited businessmen to “play hardball” with them™.
His supporters announced police operations against go-
vernors and mayors who tried to implement efficient
measures to tackle the pandemic, based on alleged cor-
rupted procurement of health supplies. Some of those
operations have effectively taken place and on August
28th the governor of Rio de Janeiro was ousted by a
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controversial judicial ruling?’.

According to the President, however, the most rigo-
rous measures against the pandemic should be reversed,
for they harm the economy. Instead he argues that the
main focus should be the isolation of the eldetly and at-
-risk groups only. He believes the protection of the eco-
nomy would justify the loss of a considerable group of
people, as the deceased would be eldetly or those near-
-death anyway*. The federal government has even de-
veloped a campaign named ‘Brazil cannot stop’, urging
the public to ignore the quarantine and resume work.
At the request of federal prosecutors, the courts have
banned the campaign®’, because it contradicts scientific
evidence and violates the principles of precaution and
prevention.

Yet, the president has supported public demonstra-
tions against the isolation, organized by extremists in
many Brazilian cities and even repeatedly appeared in
public to make personal contact with supporters, which
deserved heavy backlash in the country and abroad™. Te-
chnical issues such as the use of drugs with no proven
effectiveness and the adoption of quarantine measures
have been highly politicized amid conspiracy theories and
fake news”'. Denialism and death banalization are a com-
mon stance among the President’s supporters, who often
draw upon hate speech to agitate their bases and, there-
fore, enhance the damage resulting from the pandemic.

The most affected groups are undeniably those who
bear historical discrimination and poverty, mainly the
Affican descendant®® and indigenous populations, who
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make up 72.7% of the poor or 38.1 million people.
Poverty limits the access to drinking water, sanitation
and decent living conditions, which precludes the basic
hygiene and social distancing recommendations, parti-
cularly to sick people. There is a synergy between hate
speech, inequality and discrimination, for the hate rhe-
toric validates the inequities by reinforcing stigmas and
intimidating its recipients. Moreover, structural discrimi-
nation and inequality hamper the access of discrimina-
ted groups to the public debate and the justice system™.

Opposition to the president’s policies has emerged
in other government branches. The president of the
Chamber of Deputies, Rodrigo Maia, has become a ma-
jor figure by mediating conflicts caused by the executi-
ve branch. And the Congtess has passed an additional
USD 960 million investment in SUS, but the funds have
failed to trickle down to lower levels. On March 24th,
26 out of the 27 state governors attended a meeting
with Mr. Maia and defined an agenda to respond to the
crisis®. The federal executive was notably absent.

The most relevant element of the Brazilian response
so far has been a minimum income of USD 115 for
five months, provided to one or two members of the
same family, approved by the Parliament by late March.
The President has sought to obtain popularity from the
income program by presenting it as an initiative from
his administration. Such policy, in principle temporary,
energized the debate to review the austerity-oriented
economic policies in force over the last few years.

It is clear that the system of checks and balances
worked to minimize the mistakes and loopholes of the
federal government at the beginning of the pandemic.
Over time, however, local governments and institutions
have bent under political and economic pressure and
gradually relaunched non-essential activities, even thou-
gh the pandemic has not been under control. Further-
more, the lack of an accountable and efficient coordi-
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nation at the national level implied a waste of time that
has proven fatal to thousands of Brazilians. The frag-
mentation of initiatives, besides challenging local gover-
nments to perform a role in principle corresponding to
the federal government, hinders positive results. One
example is Consorcio Nordeste® — an alliance of the nine
states in the Northeast region, where the president lacks
popular support — which has sought direct cooperation
aid from China.

The political unrest besets any social actor who may
criticize the President. Bolsonaro has constantly resot-
ted to aggressiveness, including inciting violence, against
anyone daring to take issue with his viewpoint, which
then sets the stage for a permanent tension with any pu-
blic but his own supporters. That is why he then persis-
tently attacks the press, which he claims has provoked
unnecessary hysteria. Meanwhile, social movements are
ignored or ostensibly harassed by the government.

Concerning science policy, Brazilian public higher
education and research institutions are undergoing an
unprecedented attack in the country’s recent democra-
tic history, due to continuous funding cuts, including
previously granted scholarships. Such policies pose a
serious threat to academia and oppose any sensible pro-
ject to tackle present and future health emergencies.

5 The Brazilian response according to
the legal determinants of health

In this section, we discuss the main legal elements
from the Brazilian response to the pandemic, which at
this point may be depicted as populist, in the light of
the key messages from the Report, selected in terms of
their relevance to the topic.

5.1 The role of Law during the emergency

According to the Commission, “Law affects global
health in multiple ways, by structuring, perpetuating,
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and mediating the SDH”". This key message undetli-
nes the notion that LDH are an inseparable element of
SDH. The social conditions determining the health of
individuals and populations are pervaded by legal forms
expressing different force correlations, including op-
pression and resistance. In Brazil, the Judiciary branch
has performed both roles over history.

Such duality persists under the extraordinary impact
the pandemic has exerted on Brazilian law. Up until July
2020, 1,838 norms related to Covid-19 had been enac-
ted only in the federal realm’®, whereas at state and mu-
nicipal levels, the estimates reach 22 thousand norms
in the same period”. The abuse of veto prerogatives
by the President has also been an instrument restrai-
ning the Congress’ attempts to contain the pandemic.
Among the most consequential we may cite the veto to
almost all of the law setting out the Covid-19 contain-
ment strategy in indigenous communities; the integral
veto of the law providing compensations to health pro-
fessionals unable to work due to Covid-19; and most of
the law making it compulsory to wear masks in public

spaces®

. Even if such vetoes have been partially rever-
ted by the Federal Supreme Court or overturned by
the Congress, they delay the implementation of urgent
measures, disavow the health authorities and confuse

the public.

The contradictions and inconsistencies between
norms have triggered intense judicialization. By late
August 2020, the Federal Supreme Court had proces-
sed 4,840 Covid-19-related cases alone®. The Court’s
ruling has been decisive in many cases, among which
the one asserting the competence of local governments
to adopt quarantine measures® and the one suspending
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an executive branch order to limit access to informa-
tion from government agencies during the pandemic®,
interpreted by many as a breach to allow the federal go-
vernment to conceal the number of cases and deaths.

At the same time, thousands of cases have been
processed by state courts. The judicialization of heal-
th is an ongoing phenomenon in Brazil and has been
widely examined by the academic community, yet it has
clearly escalated during the pandemic. Most of the judi-
cialization translates into legal terms the clash between
the government and the opposing political forces with
respect to the outbreak. Populism has strongly affected
the Judiciary, in particular regarding the dispute over
the use of chloroquine and the quarantine measures. By
neglecting the best scientific evidence and the duty to
protect public health, many magistrates have explicitly
joined the presidential discourse and favored individual
liberties and economic interests in detriment of heal-
th authorities” recommendations and public health in a
broader sense.

Accordingly, many court decisions have ordered the
mitigation of quarantine -- for example, by reopening
sport clubs and car dealerships during the sharp increa-
se of Covid-19 cases® -- whereas other rulings forced
policymakers and health professionals to offer chloro-
quine®. Such decisions have led to exposing vulnerable
groups to contagion, mostly employees constrained to
resume work in non-essential activities, besides instiga-
ting the false belief that chloroquine could prevent or
treat the disease. By contrast, other court rulings have
sought to guarantee an efficient response, such as the
one ordering the lockdown in the state of Maranhao®.
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The Brazilian experience has also validated another
key message from the Report, namely that Law, as a
capacity to advance global health with justice, remains
substantially underutilized, particularly among profes-
sionals in the fields of health and science. The Brazi-
lian epidemiological legislation is still too fragmented
and underdeveloped, which explains the surge of such
a high number of local norms and the controversies
around them; the previously cited new quarantine law
came into effect to rule the Covid-19 response and is ra-
ther incomplete®’. For that matter, another key message
from the Report should be taken into account: to realize
the full potential of law to advance global health with
justice, the global health community should build legal
capacity and establish a sustained dialogue with legis-
lators, regulators, judges, civil society, and researchers.
Nevertheless, in the Brazilian case, the political polari-
zation between denialism and the evidence-based deci-
sion making has not only opposed jurists and scientists,
but also law and health practitioners among themselves,
by an irrational divide between the federal government
and whoever opposes it.

It is worth underlining that the rise of extreme right
populism worldwide has increased the risk of the di-
ffusion or the recrudescence of discriminatory juridical
orders. As stated by the Report, “laws that stigmatize or
discriminate against marginalized populations are espe-
cially harmful and exacerbate health dispatities”®. That
is the case of low-income international migrants and
refugees, who suffer from precarious labor and housing
conditions, particularly in big cities like Sao Paulo, where
hundreds of thousands of non-Brazilians concentrate.

Although Brazil is not among the preferential des-
tination countries to international migrants, it has be-
come a pole to those fleeing conflict or harsh econo-
mic constraints in countries such as Congo, Angola,
Venezuela, Haiti and even Syria, besides some more
consistent flows from neighboring countries in South
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America, like Bolivia, Paraguay and Peru. Yet during
the Covid-19 pandemic, the federal government has is-
sued a series of decrees ruling over the transit of foreig-
ners and the border controls, which violates the Brazi-
lian legislation and many international treaties of which
the country is a State Party, discriminating in particular
against Venezuelan migrants”. It has become clear that
the federal government is taking advantage of the pan-
demic to impose setbacks to migration law.

5.2 The international legal sphere

Still consonant with the Report, “although the abi-
lity to enforce compliance with international legal obli-
gations is generally limited, and largely dependent on
power dynamics and political will, creative mechanisms
can foster compliance and help establish impetus for
action””". On an article aiming to update the LDH fra-
mework in the face of the pandemic, two of its authors
highlight “the need for brave and contemplated political
leadership”, a leadership “that looks globally, not just
nationally””". Brazil has wasted the historical opportu-
nity to exert such leadership. In the international realm,
the Brazilian government has never been farther from
its traditional cooperative stance in the field of heal-
th. Following a dramatic shift in its diplomatic orien-
tation since the rise of the Bolsonaro administration,
the country has turned its back on multilateral initiatives
and forums where it had previously played a key role,
particulatly those fostering cooperation with neighbo-
ring and similar developing countries™.

The WHO has played a crucial role in the pandemic
response worldwide. In Brazil, its scientific evidence
and recommendations have underpinned the measures
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of local governments and court jurisdictions which re-
sist denialism and populism. It is no coincidence that,
following WHO warnings on the situation in the coun-
try, the President and his supporters have heavily criti-
cized the organization, and even threatened to leave it,
replicating the stance of US Donald Trump”.

It is important to underscore that Brazil was one of
the countries that proposed the foundation of WHO,
during the San Francisco Conference in 1945, and the
Brazilian Marcolino Candau presided over the organi-
zation for two decades (1953-1973). Brazil has led rele-
vant initiatives and forged alliances that contributed to
undermine the interests of developed countries in the
governance of global health. Concerning international
health emergencies, Brazil is a State Party to the Inter-
national Health Regulations™, adopted in 2005, who-
se implementation elicited a long preparation process,
mainly due to the major international events hosted by
the country. According to the periodic assessment of
capacities to apply IHR, Brazil performed above the
average in the Americas and worldwide. Moreover, the
country chaired the WHO Executive Council between
2018 and 2019.

The decline of the Brazilian international presence
has also expressed itself in the case of the Union of
South American Nations (UNASUR), which has been
abandoned by most of the Member States over leader-
ship disputes. Brazil officially left the organization in
April 2019, which in practice entailed the derailment of
some important institutions. Among the latter were the
South American Council on Health (CSS) and the South
American Institute of Governance in Health (ISAGS),
inactive since last year. Based in Rio de Janeiro, ISA-
GS was the harbinger of an intergovernmental agency
in health, which kept intense cooperation with several
public health institutions from different countries of
the region, in order to produce an intense knowledge
interchange among government and research centers.
The role of CS and ISAGS is acknowledged by the in-
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ternational literature as a successful example of health
diplomacy™.

Focusing on the opportunities open for internatio-
nal cooperation in the health field in the region, it would
be essential to restore political and technical mechanis-
ms in order to deal with the new coronavirus pande-
mic, as well as with potential new health challenges of
international concern™. Some measures could deci-
sively contribute to countries’” decisions related to the
COVID-19 pandemic and other diseases, such as data
and experience exchanges and follow-up of the pan-
demic; the creation of a regional network of laborato-
ries for the diagnosis of COVID-19 and other viruses,
with standardized quality; adoption of mechanisms for
joint negotiation and purchase of strategic inputs for
dealing with the pandemic; building regional funds for
emergency financial support to deal with the pandemic
and other public health contingencies; mobilizing struc-
tural networks of existing South American institutions
(national institutes of public health, schools of public
health, and polytechnic health schools) aiming to share
timely research, human resources training, and technical
assistance and cooperation, among others”’. Unfortu-
nately, none of them have been deployed so far in the
region.

It is thus not surprising that Brazil has taken qui-
te the opposite path from that of Argentina, despite
the latter being its most relevant political and econo-
mic partner in South America. The recently elected
Argentinian President Alberto Fernandez, following
the example of most world leaders, has implemented
a strict lockdown in the country™, in a context of pre-
vious economic hardship, which tends to deepen in the
aftermath of the sanitary crisis. He has been able to ju-
diciously unite and reap the support from the different

» RIGGIROZZI, Pia. Coronavirus y el desafio para la gobernanza re-
gional em América Latina. 2020. Available in: https://www.fundacion-
carolina.es/wp-content/uploads/2020/03/AC-12.2020.pdf ~ Ac-
cessed on: 27 Aug, 2020; HERRERO, MB; TUSSIE, D. UNASUR
Health: a quiet revolution in health diplomacy in South America.
Glob. Soc. Poligy., v. 15, n. 3, p. 261-277, 2015.

6 BUSS, P; TOBAR, S. COVID-19 and opportunities for inter-
national cooperation in health. Cad. Saside Piblica, Rio de Janeiro, v.
36, n. 4, 2020.

7 BUSS, P; TOBAR, S. COVID-19 and opportunities for inter-
national cooperation in health. Cad. Saside Piblica, Rio de Janeiro, v.
36, n. 4, 2020.

®  ARGENTINE. Decreto 297/2020. Available in: https://www.
boletinoficial.gob.ar/detalleAviso/primera/227042/20200320  Ac-
cessed on: 27 Aug. 2020.
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political forces around social interests, despite a deeply
polarized spectrum in the country. The denialism of
Bolsonaro, adding to the ideological divide between the
peronist Fernandez and his Brazilian right-wing extremist
counterpart, has prevented that the two most influential
countries in South America define a common strategy
to manage their border control, the surveillance of their
trade flows and the impact of measures on the lives of
those involved in their transnational relationships.

A relevant contribution to the regional response to
the COVID-19 pandemic are two Resolutions from the
Inter-American Commission on Human Rights (IA-
CHR), an autonomous branch of the Organization of
American States (OAS), based in Washington D.C. It
consists of a set of recommendations to the countties
to approach COVID-19 response in the continent from
a human rights perspective. The first Resolution™ featu-
res health as a public good, which should be protected
by the State; that human rights should be placed as a
parameter to all policies related to the pandemic, which
entails that restrictive measures ought to be legal, tem-
porary, proportionate and non-discriminatory and that
transparency and information should be made available,
ensuring the protection of journalists and human rights
advocates. On July 27th, 2020, the IACHR adopted Re-
solution 4/2020, which sets out specific guidelines on
the human rights of those affected by Covid-19*. The-
se Resolutions represent a legal landmark in the defense
of health in the Americas. Besides the output of norms,
the IACHR took precautionary measures against Brazil
in favor of Yanomami and Ye’kwana peoples, for con-
sidering their rights to life and personal integrity under
setious threat®'.

The evident discrepancy between a human rights
approach to the pandemic response and President
Bolsonaro’s reckless posture has even motivated at least
three criminal complaints filed with the International

7 INTER-AMERICAN COMMISSION ON HUMAN RIGHTS.
Pandemic and Human Rights in the Americas. Resolution 1/2020. Avail-
able in: https://www.oas.org/en/iachr/decisions/pdf/Resolution-
1-20-en.pdf Accessed on: 27 Aug, 2020.

80 INTER-AMERICAN COMMISSION ON HUMAN RIGHTS.
Human Rights of Persons with COVID-19. Resolution 4/2020. Avail-
able in: http://www.oas.org/en/iachr/decisions/pdf/Resolution-
4-20-en.pdf Accessed on: 27 Aug. 2020.

81 INTER-AMERICAN  COMMISSION ON HUMAN
RIGHTS. Resolucion 35/20 MC 563-20: Miembros de los Pueblos
Indigenas Yanomami y Ye’kwana, Brasil. Available in: http://www.
oas.org/es/cidh/decisiones/pdf/2020/35-20MC563-20-BR.pdf
Accessed on: 27 Aug. 2020.

Criminal Court (ICC) for crimes against humanity by the
Brazilian Association of Jurists for Democracy (ABJD),
the Democratic Labor Party (PDT) and the Union Ne-
twork UNISaade™. The complaints add to the bulk of
over fifty impeachment complaints against Bolsonaro
for crimes of responsibility filed with the Chamber of
Deputies, which remain ignored®. Furthermore, at least
other seven inquiries for ordinary criminal offenses by
the President, some of them against public health, have
been shelved by the Attorney-General’s Office *, which
calls into question whether the State is unwilling or una-
ble to genuinely carry out the investigation or prosecu-
tion against Bolsonaro.

As a whole, the complaints before the ICC sustain
that the president has attempted to discredit the severity
of the pandemic while violating the recommendations
of health authorities and WHO’s guidelines, which cri-
pples the containment of the disease and threatens the
lives of countless people in the country, among which
health professionals and indigenous peoples. The com-
plaints request therefore an investigation by the 1CC
into the President’s conduct and his indictment, based
on Article 7 (1) (k) of the Rome Statute, which encom-
passes the “inhumane acts [directed against any civilian
population] intentionally causing great suffering, or se-
rious injury to body or to mental or physical health”.

These allegations are preceded by an informative
note filed in November 2019 with the same ICC, which
required to investigate the “incitement to genocide and
widespread systematic attacks against indigenous peo-
ples” by Bolsonaro®. The health of indigenous peoples
in the Amazon is of particular concern. Besides the es-
calation of environmental devastation, the incentive to
illegal land seizures by mining and farming allows the
disease to reach them. New complaints are still likely
to be filed with the ICC regarding the indigenous peo-
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2020.
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ples, insofar as they have not been adequately protected
during the pandemic, which has profoundly aggravated
the risks previously affecting them®.

6 Final remarks

In short, the Brazilian context amid COVID-19 pan-
demic seems grim and inspires deep concern. The po-
pulist approach amid a public health emergency turns
out be even more shocking as the history of epidemics
shows that physical distance policy must go hand in
hand with informed and transparent public communi-
cation strategies, in a unprecedented period of social
separation, loneliness, emotional detachment and dis-
ruptions to social and economic life*”. The Bolsonaro
administration makes matters even worse, by undermi-
ning the most effective envisageable strategy, that of
social distancing, and failing to compromise to a con-
sistent, science-based, human-rights-centered response.
Overcoming institutional conflicts would have been
paramount to directing a robust response and focusing
on the reduction of avoidable deaths resulting from the
health system overload.

From the foregoing discussion, we may conclude
that the Brazilian response to Covid-19 provides a clear
example of the risks populism poses to international
relations and in particular to international law, inasmu-
ch as international treaties, institutions and recommen-
dations are ignored or heavily blamed, precisely when
most needed. The LDH framework demonstrates the
consequential role Law might fulfill in the health field
and how the nationalist populism alienates the poten-
tial benefits from the global health community, through
international cooperation and other timely tools. One
of the major challenges to be faced is the access to
Covid-19 vaccines, which is likely to spark even more
arduous legal debates. The absence of Brazilian leader-
ship among developing countries, as a player willing to
bring about alliances opposing the interests of the great
economic powers will certainly harm the health of po-
pulations in the Global South.

% VENTURA, Deisy ¢ a/. Genocidio dos Povos Indigenas. Boletim
Direitos na Pandemia, Sao Paulo, n. 2, Jul. 2020. p. 14-15.

¥ GOSTIN, L.; FRIEDMAN, E.; WETTER, S. Responding to
COVID-19: How to navigate a Public Health Emergency Legally
and Ethically. Hastings Center Report, v. 50, n. 2, p. 8-12, 2020.

We hope the pandemic leaves at least four legacies
to Brazil: the increase and the consistency of public in-
vestment in the healthcare sector and in science; the re-
cognition that economic and social inequalities, mainly
those related to race and gender, besides being ethically
unacceptable, jeopardize health security in the whole
country; that effective social engagement in a huge de-
mocratic front, even at a time of crisis, represent the
only chance to avoid the loss of thousands of lives; and
the awareness that restoring the leadership in Global
Health, by means of alliances and international com-
mitments, is the most plausible stance in order to pre-
pare for the next pandemic.
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Abstract

Environmental law is particularly prone to being antagonized by populi-
st politics. This assertion entails relevant theoretical and practical implica-
tions, yet it has received scarce attention from scholars and policymakers.
This paper aims at analyzing the dynamics of this opposition, as well as
its manifestations in the Global South. Furthermore, against the backdrop
of the COVID-19 pandemic, this article explores the relationship between
the environment and epidemiological outbreaks. Lastly, the future of envi-
ronmental law in the post-pandemic world order is discussed, considering in
particular the idea of a reflux of globalization — a phenomenon that reinforces
nationalisms and casts a shadow on multilateralism — and how the inherent
tension with populism should play out in this scenario. In doing so, this stu-
dy hypothesizes that a widespread health emergence could potentially chan-
ge the public’s risk perception so significantly that populist politics would
no longer be able to eschew the environmental agenda and its public health
implications.

Keywords: Populism. Environmental law. Environmental governance. Cli-
mate change. Public health. COVID-19 coronavirus pandemic.

Resumo

O Direito Ambiental é particularmente propenso a ser antagonizado por
politicas populistas. Esta afirmacio tem implica¢des tedricas e praticas rele-
vantes, que, entretanto, receberam pouca atengao por parte de estudiosos e
de formuladores de politicas piblicas. Este artigo tem por objetivo analisar a
dindmica desse antagonismo, bem como suas manifestagdes no Sul Global.
Explora-se, além disso, a relacdo entre meio ambiente e emergéncias epi-
demioldgicas no contexto da pandemia de COVID-19. Por fim, discute-se
o futuro do Direito Ambiental na ordem mundial pés-pandemia, conside-
rando, em particular, a ideia de um refluxo da globaliza¢io — fenémeno que
refor¢a nacionalismos e eclipsa o multilateralismo — e de como a inerente
tensdo com o populismo se desenvolve neste cendrio. Ao fazé-lo, este estudo
levanta a hipétese de que uma emergéncia generalizada de saude teria o po-
tencial de mudar a percepgiao de risco do puiblico de forma tio significativa
que politicas populistas ndo mais seriam capazes de desviar-se da agenda
ambiental e das implicagdes desta para a saude publica.



Palavras-chave: Populismo. Direito Ambiental. Go-
vernan¢a ambiental. Mudancas climaticas. Sadde publi-
ca. Pandemia de COVID-19.

1 Introduction

This paper argues that the relationship between En-
vironmental Law and populism is inherently antagonis-
tic. Environmental law is pluralistic by design — in the
sense that, to be effective, it needs to take into account
the interests of a myriad of stakeholders —, and deri-
ves its legitimacy, as well as its ability to seek responses
for complex environmental issues, from a set of highly
institutionalized practices. Populism, conversely, is an-
tipluralist; a complex phenomenon that, paradoxically,
strives to offer simple and immediate solutions. Unear-
thing the dynamics of this antagonism is of extraordi-
nary relevance, both theoretical and practical.

This study begins by discussing the major charac-
teristics of populism, and its particular features in the
Global South. The following section unearths the inhe-
rently tense relationship between environmental law
and populism, exploring the manifold reasons why the
environmental agenda is often targeted by populist po-
litics. Next, it delves on the reciprocal implications of
environmental law, climate change, public health, and
pandemics, including the causal links between the en-
vironment and epidemiological outbreaks. Finally, this
paper ponders the future of environmental law and go-
vernance in a post-pandemic world order, and hypothe-
sizes that a widespread health emergence could change
the public’s risk perception so significantly that not even
populist politics would be able to further eschew the en-
vironmental agenda and its public health implications.

2 Populism(s) and the Global South

Populism is not a univocal concept. As a starting
point, this article adopts the basic notion, borrowed
from political science, that populism confronts two
antagonistic groups, namely the (pure) people and the
(corrupt) elite: Mudde and Kaltwasser posit that

[bJeyond the lack of scholarly agreement on the
defining attributes of populism, agreement is

general that all forms of populism include some
kind of appeal to “the people” and a denunciation of

“the elite.” Accordingly, it is not overly contentious
to state that populism always involves a critique of
the establishment and an adulation of the common
people. More concretely, we define populism as «
thin-centered ideology that considers society to be ultimately
separated into hwo homogeneons and antagonistic camps, “the
pure people” versus “the corrupt elite,” and which argues that
politics should be an expression of the volonté générale
(general will) of the pegple.!

Although the manifestations of populism may have
distinct features in the Global North and in the South,
it is generally understood as a phenomenon that oc-
curs all across the political spectrum, which is why it
is perhaps more aptly named as “populisms”. Indeed,
Mudde and Kaltwasser describe populism as “one of
the main political buzzwords of the 21st century. The
term is used to describe left-wing presidents in Latin
America, right-wing challenger parties in Europe, and
both left-wing and right-wing presidential candidates in
the United States”.”

Miiller argues that, at its core, populism is essentially
antipluralist: “[ijn addition to being elitist, populists are
always antipluralist. They claim that they, and they alone,

represent the people”.’

What counts as “the people”, one might ask? For
populism, the people is an abstract, homogenous, and
virtuous ideation, represented in discourse as “the real
people”. Populism, therefore, seeks to draw its legitima-
cy directly from the people, as if in a distorted version
of direct democracy that is ultimately - and fundamen-
tally, to the extent it often degenerates into autocratic
regimes - antidemocratic.

Populism often appeals to the “silent majority”, that
is, to those social groups that feel overlooked in the de-
mocratic process. Mamonova defines it as

the majority of the ‘ordinary’, ‘simple’, little’ people,
who are the main supporters of authoritarian
populism. The silent majority is commonly
portrayed as (1) consisting of ‘irrational’, “politically
short-sighted’ people, who vote against their self-
interests; (2) it is analyzed as a homogeneous group,
without attempting to distinguish different motives
and interests among its members.*

! MUDDE, Cas and KALTWASSER, Cristébal Rovira. Populisim:
A Very Short Introduction. Oxford: Oxford University Press, 2017,
p. 5-6.

2 Ibid,p 1.

3 MULLER, Jan-Wernet. What is Populism? Philadelphia: University
of Pennsylvania Press, 2016, p.

* MAMONOVA, Natalia. Understanding the silent majority in
authoritarian populism: what can we learn from popular support
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Moffitt® argues that populism is a political style that,
with the impulse of new media formats, has spread glo-
bally, and that, among other features, this style encom-
passes the adoption of “bad manners”. By behaving in
a way that is uncharacteristic for politicians, the populist
leaders distances themselves from the elite, and draws
closer to the people.

Urbinati®, citing Rosanvallon, posits that populism
takes advantage of the mechanisms of “negative po-
litics”, by presenting itself essentially as anti-establish-
ment — even after it ascends to power. Perpetuating a
state of crisis is a known tactic, deployed so as to allow
populist politicians to remain on the offensive, aiming
to preempt criticism from opposing political forces.

<

Fukuyama’ states that populist movements “are
threatening democracy from within”, by “threatening
the constitutional checks and balances that are really
part of a functioning liberal democracy”. Diamond®
coined the expression “democratic recession”, which
he identifies with “the decline of democratic efficacy,
energy, and self-confidence in the West”.

Populism is often centered around the person of
a charismatic leader, which accounts for a tendency to
autocracy, or at least to concentration of powers in the
hands of said leader. It is important, however, to note
that this tendency is not absolute. As Mudde and Kalt-
wasser argue,

[wlhile there is a close association between
populist leaders and strongmen, it is important
not to conflate the two. In fact, only a minority
of strongmen are populists and only a minority
of populists is a strongman. The notion of the
strongman is often related to authoritarian regimes.
Leaders like Juan Manuel de Rosas in Argentina
(1793-1877), Porfirio Diaz in Mexico (1830-1915),
and Francisco Franco in Spain (1892-1975) are
common examples of strongmen in the scholarly
literature. All these leaders can be considered as
absolute rulers and thus anything but democrats. But

for Putin in rural Russia? The Journal of Peasant Studies, Abington-on-
Thames, v. 46 n. 3, p. 564, 2019.

> MOFFITT, Benjamin. The global rise of populism: performance, po-
litical style, and representation. Stanford: Stanford University Press,
2016, p. 5.

¢ URBINATI, Nadia. Political Theory of Populism. Annual Review
of Political Science, Palo Alto, v. 22, p. 113, 2019.

" SKY NEWS. Populisn is a threat to democracy but don’t panic, warns
Francis Fukuyama. Available at: https://news.sky.com/story/pop-
ulism-is-a-threat-to-democracy-but-dont-panic-warns-francis-fuku-
yama-11855062. Access on: Now. 9, 2019.

8 DIAMOND, Larry. Facing Up to the Democratic recession. Jour-
nal of Democracy, Washington, v. 26, n. 1, p. 152, Jan. 2015.

as populism maintains an ambivalent relationship
with democracy, the authoritarian characteristic of
the strongman is not inherent to populism.’

Populist leaders are also highly adaptable to what the
people seemingly want in a certain quadrant of history,
a characteristic that makes populism particularly ver-
satile and powerful. Although this may, at times, entail
some progress towards in satisfying concrete popular
demands, self-serving manipulation of a notion of the
general will may be deployed as an instrument to meet
the desire to hold on to power:

[w]hatever its manifestation, the monist core
of populism, and especially its notion of a
“general will,” may well lead to the support of
authoritarian tendencies. In fact, populist actors
and constituencies often share a conception of the
political that is quite close to the one developed by
the German political theorist Carl Schmitt (1888—
1985). According to Schmitt, the existence of a
homogeneous people is essential for the foundation
of a democratic order. In this sense, the general will
is based on the unity of the people and on a clear
demarcation of those who do not belong to the
demos and, consequently, are not treated as equals.
In short, because populism implies that the general
will is not only transparent but also absolute, it can
legitimize authoritarianism and illiberal attacks on

anyone who (allegedly) threatens the homogeneity
10

of the people.

In the Global South, populism has peculiar roots,
features, and incarnations. From Latin American “et-
nopopulism” to Middle FEastern “petropopulism”, po-
pulisms emerged as alternatives to the basic inability of
the State to provide for their citizens. Disenfranchised
and disillusioned, the people turn to anti-establishment
populist leaders, in the hope that their basic needs will
be met.

Populism has spread unevenly in the Global South.
In the words of Mudde and Kaltwasser, “Latin Ameti-
ca is the region with the most enduring and prevalent
populist tradition.”" This is due to a combination of
socioeconomic inequality and a tradition of holding pe-
riodic elections in which voters can channel their dis-
satisfaction against the establishment, often embodied
in corrupt oligarchies. Although these democracies may
be deeply flawed, as the declaration by the Organiza-
tion of American States that the 2019 presidential elec-

?  DIAMOND, Larty. Facing Up to the Democtatic tecession. Jour-
nal of Democracy, Washington, v. 26, n. 1, p. 152, Jan. 2015.

1 Ibid., 18.

" Ibid, p. 27.
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tion in Bolivia was rigged, and the grasp of power of
Venezuela’s Chavez and Maduro, the fact that the region
has, at least nominally, a democratic tradition, allowed
populism to flourish in Latin America. Conversely, po-
pulism is largely absent in Africa, where many countries
remain plainly authoritarian. Middle Eastern populism
has become increasingly visible in countries like Israel
and Turkey, and it can be argued that some populist
tendencies were at play, to some extent and uneven-
ly in the countries involved, at the 2011 Arab Spring.
Australasia has been characterized by the rise of ethnic
populist manifestation, aiming to cater to the interests
of aboriginal and Maori populations. Finally, Southeast
Asia saw the appearance of populism — which took the
form of attacks to neoliberal policies and globalization
—in the wake of the 1997 Asian Tigers financial crisis.

Interestingly, the phenomenon of populism in the
Global South has been studied as a parameter for si-
milar manifestations that followed suit in the North.
Wahby'? argues that the recent wave of populist move-
ments in the North can be understood along the lines
of the experiences of the South — namely the failure of
the social contract, networks of urban informality and
elite privilege, and exclusionary populist movements —,
stating that

strong contestation against the hegemony of the
urban center has long emerged in the Global South,
with the latest ‘populist’ backlash in the North
following suit to express an anti-establishment
sentiment (Ridley 20106). These are compounded
by global experiences of urban-rural inequalities,
desolation of industrial cities, and the exploitation
of state failures by mnonstate actors bearing

nationalistic and/or religious divisive discourses
(Ben Nefissa 2009; Roy 2009).

Populist politics, as defined in this section, contra-
dict environmental law in several manners, and the Glo-
bal South is more susceptible to some of these manifes-
tations. The next chapter explores these dynamics.

3 Populism and Environmental Law:
Polar Opposites?

Environmental law is, in general terms, particularly
susceptible to being antagonized by populist politics.

2. WAHBY, Noura. Institutions and Populism in the Global South
- Lessons for the Brexit-Trump Era, City & Community, Hoboken, v.
16 n. 2, p. 139, Jun. 2017.

This is a relevant assertion, yet it has received scarce
attention from scholars and policymakers. This section
aims at analyzing the reasons why Environmental Law
and populism may be considered polar opposites, na-
mely:

(1) Environmental law, in the sense that it holds
“that society is divided into a broad variety of partly
overlapping social groups with different ideas and inte-
rests” " is highly reliant on pluralism, while populism is

essentially antipluralist.

(2) The complex nature of environmental problems
requires sustained, long-term action, while populism re-
lies on delivering immediate results.

(3) Environmental law depends on sound science
and institutions, while populism typically sees scientists
and bureaucrats as an expert elite - “the others” - that is
not to be trusted'.

(4) Environmental law ideally derives its legitimacy
from the rule of law, while populism is “impatient with
the rule of law”", typically seen as in undesirable cons-
traint, limiting the leader’s powers and hindering the
direct communication between them and their consti-
tuents.

(5) In spite of recent stalemates, multilateralism
remains a main source of environmental law, while
populism tends to reject (with serious diplomatic con-
sequences) global institutions in favor of a nationalis-
tic approach. In this context, the environment often

' On the direct opposition between pluralism and populism,

Mudde and Kaltwasser (op.cit., p. 7-8) argue that “[wl]ithin pluralism
diversity is seen as a strength rather than a weakness. Pluralists be-
lieve that a society should have many centers of power and that poli-
tics, through compromise and consensus, should reflect the interests
and values of as many different groups as possible. Thus, the main
idea is that power is supposed to be distributed throughout society
in order to avoid specific groups—be they men; ethnic communi-
ties; economic, intellectual, military or political cadres, etc.—acquit-
ing the capacity to impose their will upon the others.”

1 “There is then a need to analyse the demand for populist rule,
which frequently appears as a voice for the curtailing of environ-
mental regulation. Considering that populism depends on bureau-
cracies as culprits, to generate betrayal stories around environmental
law, and that environmental law is overwhelmingly procedural in
nature, this makes environmental law especially susceptible to popu-
listic pressures.” BOGOJEVIC, Sanja. The Erosion of the Rule of
Law: How Populism Threatens Environmental Protection. Journal of
Environmental Ian, Oxford, v. 31, p. 393, 2019.

5 “The populist style of politics, ‘impatient with the rule of law’,
puts pressure on environmental protection. Populism is a broad
spectrum of political tendencies, and the way different populist re-
gimes restrain the rule of law will inevitably also vary.” Ibid., 393.
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appears in populist politics as a political proxy for ques-
tions of security and citizenship, such as the reinfor-
cement of sovereignty over natural resources and the

idealization of landscape as a symbol of national unity'’.

(6) Multilevel governance of the environment pre-
supposes a high level of public participation and access
to information, while populism relies on centralizing in-
formation and building official narratives.

(7) Lastly, and perhaps more importantly, environ-
mental law creates a series of tangible constraints to
individual activity, while populism preaches on the idea
that the people needs to “regain control” and be free as
possible to act as they please.

From the standpoint of environmental governan-
ce, given the peculiarities of its object — environmen-
tal issues are transboundary and systemic by nature —,
success depends largely on the existence a multilevel
institutional architecture, one that relies heavily on coo-
peration across scientific domains (including environ-
mental law), stakeholders, and global institutions.

In this sense, Fisher!” posits that

environmental law has developed a complex
architecture to mediate between different interests
and to ensure that environmental decisions are as
robust, legitimate, and fair as they can be. It is the
ultimate legal expression of the fact that we live
in a pluralistic society. In being so, environmental
law engages all the institutional and legal resources
of a constitutional democracy to operate - public

¢ “Very old and very dangerous links between ideas about the

environment and ideas about governance are resurfacing in the au-
thoritarian and populist turn around the globe. Current politics of
nativism, masculinism, white supremacy, and the hardening of bor-
ders are deeply intertwined with ideas linking racialized, gendered,
and national identities to specific environments, territories, and the
alleged existential struggle for scarce resources. Likewise, metaphors
of the nation as an organism that can be healthy or diseased, con-
taminated or cleansed, are closely linked to particular imaginaries
of national environments. In a more straightforwardly economic
register, natural resources within indigenous or otherwise contested
territories are being claimed as assets both critical for, and rightly
belonging to, the “nation” to be used for purposes of national de-
velopment. Among the many problems with such frameworks, the
intense impulse to recode ‘nature’ as ‘national’ - the national terri-
tory, national resources, national self-sufficiency in energy or food,
and so on - tends to obscures global and transboundary connections
and processes”. MCCARTHY, James. Authoritarianism, Populism,
and the Environment: Comparative Experiences, Insights, and Per-
spectives, Annals of the American Association of Geggraphers, Abington-
on-Thames, v. 109, n. 2, p. 306-7, 2019.

7 FISHER, Elizabeth. Unecarthing the Relationship Between En-
vironmental Law and Populism, Journal of Environmental 1.an, Ox-
ford, v. 31, n. 2, p. 2, 2019.

discourse,  expertise, public  administration,

legislation, accountability, dispute resolution, multi-
level governance and much else besides.

It hasn’t always been the case. Environmental law
has emerged from the realization that a purely utilita-
rian perspective towards natural resources was unsus-
tainable. The dissemination and popularization of the
environmental agenda was jumpstarted by the United
Nations Conference on the Human Environment, held
in 1972 in Stockholm. Environmental problems began
to be perceived as a global issue, and the importance
of striking a balance between environmental protection
and economic development, which would later evolve
into the fundamental concept of sustainable develop-
ment, made its way into the order of the day.

Environmental matters are, more often than not,
transversal to other vital questions such as health, pea-
ce and security, food safety, and international trade. As
such, the benefits of increased coordination extend well
beyond the environmental arena. A good illustration
of this point is the scope of Sustainable Development
Goals (SDGs): they are, by design, intertwined, and en-
vironmental rights, although more explicitly connected
to some of the Goals, are instrumental for all SDGs
- even those that do not expressly mention the envi-
ronment. Indeed, environmental rights provide an im-
portant focal point to ensure adequate governance, that
is, that the framework of environmental laws and ins-
titutions develops continuously and reaches new levels
of effectiveness. Ultimately, environmental rights are a
compass that, if duly implemented, are able to ensure
that all development is made in a sustainable manner.

As Stockholm+50 approaches, strengthening envi-
ronmental rights at the global, regional, and national
levels is a topic of vital importance. UN Environment’s
Global Report on Environmental Rule of Law'®, the
first-ever report on the matter, emphasizes that the en-
vironmental rule of law’s benefits for the international
community extend well beyond the environmental do-
main, and needs to be factored in by all actors involved
in global governance. The report’s findings are a contri-
bution towards understanding the root causes of why,
despite the proliferation of environmental norms, these
are still not fully implemented: although there are still
gaps in international environmental law — as recognized

8 UNITED NATIONS. UN Environment, Environmental Rule of
Law: First Global Report, 2019.
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by UNGA Resolution 72/277" — efforts for implemen-
tation of the extensive framework of existing environ-
mental norms lie at the heart of the matter.

Indeed, almost five decades after Stockholm, there is
sufficient accumulated experience to assess the effecti-
veness of the efforts to incorporate the environmental
agenda into international discussion forums. The mul-
tiplicity of actors, locations, and themes involved in the
environmental regime creates complexities that need to
be constantly articulated. Local, regional, national, and
global initiatives have been flourishing in both the pu-
blic and private sectors, and these efforts need robust
coordination. This leads to the perception that addres-
sing international environmental issues in a casuistic, ad
hoc, fashion is less than ideal, and that a greater degree
of coordination is needed.

This pluralistic, complex, coordinated, and — becau-
se it aims to strike a delicate balance among conflicting,
and often irreconcilable, interests of a multitude of
actors — intrinsically incomplete approach is in direct
opposition to the basic tenets of populism: the aspi-
ration to provide simple (or, rather, simplistic), strai-
ghtforward, and immediate solutions that radiate from
one individual (the populist leader) directly towards one
diffuse group (the people).

There are, however, other particular, and nonethe-
less very relevant circumstances in which environmen-
tal impact of populism is not deliberate, but something
of a side effect: impoverished populations of countries
(frequently in the Global South) under populist rule
are, more often than not, too focused on survival to
even consider environmental action. The same applies
to countries depleted by military conflict or other eco-
nomic, religious, or environmental causes of forced mi-
gration.

All this holds true in the current geopolitical con-
figuration. The world as it is known is nevertheless
undergoing profound changes, triggered by the CO-
VID-19 coronavirus pandemic. Is it possible that the-
se changes are intense enough to force even populist
politicians to acknowledge the environmental agenda?
Or, to the contrary, will the environment be relegated
to an afterthought in a world struggling for economic
recovery? To address these questions, it is necessary to

1 UNITED NATIONS. Ugnited Nations General Assembly, Resolu-
tion A/RES/72/277, 2018.

explore, first, the reciprocal implications between the
environment and epidemiological outbreaks.

4 Environmental Law, Climate
Change, and Public Health:
Reciprocal Implications and Takeaways
from the COVID-19 Pandemic

The relationship between the environment and pan-
demics is an important one, that needs to be properly
established before delving into its implications for the
dynamics of the opposing views of populism and En-

vironmental Law.

Von Schirnding et al” summarize the fundamental
linkage between the environment and health by positing
that “[e[nvironmental factors are increasingly responsi-
ble for ill-health in many parts of the world. This is
particulatly true in the Global South and among poor
and vulnerable groups, who are most at risk of expo-
sure to environmental hazards associated with poverty,
industrialization, and rapid urbanization”. In this con-
text, the authors also highlight that diseases are increa-
singly transnational, and that, given States’ inability to
address health threats within their borders, these need
to be addressed by international law, as “|q]uestions of
health and the environment have become serious global
concerns requiring increased international legal coope-

ration”.

A pandemic is defined as “an epidemic occurring
wortldwide, or over a very wide area, crossing interna-
tional boundaties and usually affecting a large number
of people”.* Zoonotic outbreaks such as that of CO-
VID-19 are highly influenced by inadequate management
of human resources. In this sense, Morse posits that

[e]cological  changes, including those due to

agricultural or economic development, are
among the most frequently identified factors in
emergence. They are especially frequent as factors
in outbreaks of previously unrecognized diseases
with high case fatality rates, which often turn out
to be zoonotic introductions. Ecological factors
usually precipitate emergence by placing people

in contact with a natural reservoir or host for an

? Yasmin Von Schirnding, William Onzivu, and Andronico O.

Adede. International environmental law and global public health.
In: Bulletin of the World Health Organization 2002, 80 (12), 970-4.
2 J LAST, John M. (ed.). A dictionary of epidemiology. Oxford: Ox-
ford University Press, 2001.
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infection hitherto unfamiliar but usually already
present (often a zoonotic or arthropod-borne
infection), either by increasing proximity or, often,
also by changing conditions so as to favor an
increased population of the microbe or its natural
host (2,4). The emergence of Lyme disease in
the United States and Europe was probably due
largely to reforestation (14), which increased the
population of deer and the deer tick, the vector of
Lyme disease. The movement of people into these
areas placed a larger population in close proximity
to the vector. %

Furthermore, human behavior influences the like-
lihood of outbreaks in two main aspects: inadequate
management of natural resources, such as inordinate
changes in land use, and shifts in the patterns of occu-
pation of space and of movement of people and goods,
e.g. those caused by increased global travel and urbani-
zation. In this sense, Morse® highlights, with regard to
environmental causes of infectious diseases, that “[b]
ecause humans are important agents of ecological and
environmental change, many of these factors are an-
thropogenic”.

Similarly, Jones et al** argue that “[e]merging infec-

22

MORSE, Stephen S.. Factors in the Emergence of Infectious
Discases, Emerging Infectious Diseases, Atlanta, v. 1, n. 1, p. 7-15, Jan.-
Mar. 1995.

# Ibid.

2 “Emerging infectious diseases (EIDs) are a significant burden
on global economies and public health. Their emergence is thought
to be driven largely by socio-economic, environmental and ecologi-
cal factors, but no comparative study has explicitly analysed these
linkages to understand global temporal and spatial patterns of EIDs.
Here we analyse a database of 335 EID ‘events’ (origins of EIDs)
between 1940 and 2004, and demonstrate non-random global pat-
terns. (...) Furthermore, 71.8% of these zoonotic EID events were
caused by pathogens with a wildlife origin—for example, the emer-
gence of Nipah virus in Perak, Malaysia and SARS in Guangdong
Province, China. The number of EID events caused by pathogens
originating in wildlife has increased significantly with time, control-
ling for reporting effort (GLMPJID F = 60.7, P<0.001, d.f. = 57),
and they constituted 52.0% of EID events in the most recent dec-
ade (1990-2000) (Fig. 1). This supports the suggestion that zoonotic
EIDs represent an increasing and very significant threat to global
health. It also highlights the importance of understanding the fac-
tors that increase contact between wildlife and humans in develop-
ing predictive approaches to disease emergence. Vector-borne dis-
eases are responsible for 22.8% of EID events in our database, and
28.8% in the last decade (Fig. 1). Our analysis reveals a significant
rise in the number of EID events they have caused over time, con-
trolling for reporting effort (GLMPJID F = 49.8, P<0.001, d.f. =
57). This rise corresponds to climate anomalies occurring during the
1990s, adding support to hypotheses that climate change may drive
the emergence of diseases that have vectors sensitive to changes in
environmental conditions such as rainfall, temperature and severe
weather events. However, this controversial issue requires further
analyses to test causal relationships between EID events and climate

tious diseases (EIDs) are a significant burden on global
economies and public health”, and that “[t/heir emer-
gence is thought to be driven largely by socio-econo-
mic, environmental and ecological factors”. Among
said environmental factors, climate change deserves to
be singled out, not only because of the scale of its im-
plications, but also because it has a “pandemic” nature
of sorts: it is a silent and somewhat intangible threat to
life on the planet that, despite its potential to affect the
Global South first and more severely, should leave no
single nation unscathed.

In addressing the relationship between the environ-
ment and infectious outbreaks, Morse® emphasizes that
“la]gticultural development, one of the most common
ways in which people alter and interpose themselves
into the environment, is often a factor.” The Intergo-
vernmental Panel on Climate Change (IPCC) Special
Report on Climate Change and Land Use, released in
2019%, states that human use directly affects more than
70 percent of the global, ice-free land surface, and that
between a quarter and one-third of all land is utilized
for food and energy production, which amounts to a 46
percent deforestation rate.

The report also states that the impacts are recipro-
cal: land use contributes to climate change and climate
change affects land use. Degraded land becomes less
productive, restricting the types of crops that can be
grown, thus reducing the soil’s ability to absorb carbon.
This exacerbates climate change, which in turn triggers
land degradation in several significant ways.

The World Health Organization COP24 Special re-
port on Health & Climate Change”, released in 2018

change”. JONES, Kate E., PATEL, Nikkita G., LEVY, Marc A,,
STOREYGARD, Adam, BALK, Deborah, GITTLEMAN, John L.,
and DASZAK, Peter. Global trends in emerging infectious diseases.
Nature, London, v. 451(7181), p. 990-3, 2008.

»  Op.cit, 9.

% INTERGOVERNMENTAL PANEL ON CLIMATE
CHANGE. Special Report on Climate Change and 1_and, 2019.

7 “Climate change can affect human health directly and indirectly.
The direct health impacts include physiological effects of exposure
to higher temperatures, increasing incidences of NCDs such as res-
piratory and cardiovascular disease and injuries and death due to
extreme weather events such as droughts, floods, heatwaves, storms
and wildfires. Climate change has indirect effects on health due to
ecological changes, such as food and water insecurity and the spread
of climate-sensitive infectious diseases, and also to societal respons-
es to climate change, such as population displacement and reduced
access to health services. As indirect effects of climate change may
result from long causal pathways, they are particularly difficult to
anticipate. The effects may be short- or long-term and direct or in-
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in order to support the negotiations of the United Na-
tions Framework Convention on Climate Change (UN-
FCCC), explores the interconnection between climate
change and health. Its findings include evidence that
climate change can affect human health both directly
and indirectly in a myriad of ways, ranging from food
insecurity® to mental health issues. With regard to in-
fectious diseases, the report acknowledges that “[th]e
capacity of disease vectors to spread infectious diseases
is increasing as a result of climatic shifts”.

Mortse” also identifies that “[hJuman population
movements or upheavals, caused by migration or war,
are often important factors in disease emergence”. Mi-
gration and war are, in turn, increasingly caused by cli-
mate change. Indeed, the World Meteorological Orga-
nization” reports that out of the 17.7 million Internally
Displaced Persons tracked by the International Organi-
zation for Migration, over 2 million people, as of Sep-

direct, sometimes with life-long consequences for health and well-
being. For example, NCDs such as mental illness after extreme
weather events, climate-related displacement, immigration and loss
of culture can be lifelong. The capacity of disease vectors to spread
infectious diseases is increasing as a result of climatic shifts; for ex-
ample, the vectorial capacity of the mosquitoes that are primarily
responsible for the transmission of dengue fever has risen by ap-
proximately 10% since the 1950s. Ecological shifts as a result of
climate changes may have further health effects, by affecting water
and sanitation and causing food insecurity and malnutrition. Mal-
nutrition is anticipated to be one of the greatest threats to health
resulting from climate change, and the young and the elderly will
be particularly affected. Climate variation and extremes are among
the leading causes of severe food crises, and the cumulative effect is
undermining all dimensions of food security, including availability,
access, use and stability. Rising temperatures, floods and droughts
also affect food safety; for example, rising temps can increase the
levels of pathogens in food sources (such as ciguatera in fish) and in
food, and flooding increases the risk that pathogens will spread from
livestock”. WORLD HEALTH ORGANIZATION. COP24 Special
Report on Health & Climate Change, 2018, p. 20.

% See also FOOD AND AGRICULTURE ORGANIZATION.
The State of Food Security & Nutrition around the World, 2018: “Food
security: Exposure of the agriculture sector to climate extremes
is threatening to reverse gains made in ending malnutrition. New
evidence shows a continuing rise in world hunger after a prolonged
decline, according to data compiled by United Nations agencies
including the Food and Agriculture Organization and World Food
Programme. In 2017, the number of undernourished people was
estimated to have increased to 821 million, partly due to severe
droughts associated with the strong El Nifio of 2015-2016.

# Op.cit, 11.

% “According to UNHCR’s Protection and Return Monitoring
Network, some 883 000 new internal displacements were recorded
between January and December 2018, of which 32% were associ-
ated with flooding and 29% with drought”. World Meteorological
Organization. WMO Statement on the State of the Global Climate
in 2018, 32.

tember 2018, were displaced due to disasters linked to
weather and climate events.

Climate change also intensifies migratory move-
ments and conflict over scarce natural resources.” Mach
et al” found that intensifying climate change will increa-
se the risk of violent conflict. It estimates that climate
has influenced between 3% and 20% of armed conflict
risk over the last century, and that these figures are likely
to increase significantly. Both of these phenomena —
migrations and war — affect the Global South dispro-
portionately, imposing a heavy toll on vulnerable popu-
lations. The large masses of people displaced - often
in subhuman conditions -, in South-South migratory
waves triggered by the conflics in Syria, the Democratic
Republic of Congo, Bangladesh and Yemen are pun-
gent examples of this assertion, and so are the rise in
conflicts over the shrinking L.ake Chad, a life source for
neighboring populations in Chad, Niger, Nigeria, and
Cameroon, and the growing threat of submersion of
small island countries caused by climate-change induced
sea level rise.”?

There are, in sum, important reciprocal implications
among the environment, climate change, public health,
food security, migrations, armed conflict, and pande-
mics. Environmental Law must be prepared to deal with
this state of interconnectedness. The peculiarities of its
object, that is, the nature of the issues that it investigates
- diffuse or collective, cross-border, and directly linked
to the understanding of the environment in its physical
dimension - creates the need for a transversal approach

' Extensive environmental damages are also committed in the

course of armed conflict. An open letter signed by 24 scholars
urges international lawmakers to adopt a fifth Geneva convention
that recognizes damage to nature alongside other war crimes, so as
to provide legal instruments for protection of crucial natural re-
sources. DURANT, Sarah M., BRITO, José A. et al. Stop military
conflicts from trashing environment. Nazure, London, v. 571, p. 478,
Jul. 2019.

32 MACH, Katharine J., KRAAN, Caroline M., ADGER, W. Neil
et al. Climate as a risk factor for armed conflict. Nature, London, v.
571, p. 193-7, 2019.

% “As global climate change is affecting already not only the sea
level rise, but also is responsible for flooding, droughts and recur-
rent extreme weather, being pain- fully visible especially in the Pa-
cific Ring or Fire. All of this will make coastal areas (literally almost
100% of the PICT territories) gradually uninhabitable, leading to
submersion of urban centres, migrations of displaced people, be-
coming now called as “ecological refugees”, and finally economic
and political upheaval.” SIEKIERA, Joanna. Implementation of le-
gal mechanisms of environmental protection by the South Pacific
regional organizations. Revista de Direito Internacional/ Brazilian Journal
of International Iaw, Brasilia, v. 16, n. 2, p. 115-124, 2019.
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not only with other subjects within the law but also, and
mainly, with other sciences. Environmental law interacts
intensively with various areas of knowledge.

An interdisciplinary approach is one that analyzes,
synthesizes and harmonizes points of contact between
various sciences into a coherent whole. In the domain
of the law, interdisciplinarity can materialize through
the creation of themes designed collaboratively by se-
veral areas involved and replacing the uncoordinated
study of the parts related to each subject. But that is
not all - Environmental Law constitutes particular-
ly fertile ground for the application of the notion of
transdisciplinarity proposed by Piaget™, corresponding
to a global integration of all sciences, that is, to what
it is between disciplines and beyond subjects. When it
comes to global environmental governance, this pers-
pective may materialize in that it may be insufficient to
consider the specific inflows of, e.g, international law,
environmental law, political science, international rela-
tions, sociology, epidemiology, and that it may be ne-
cessary to integrate these domains in a field of research
that does not fall properly within any of them. In short,
research, education, and practice of environmental law
cannot do without a multiple disciplinary approach,
either through aggregation (multidisciplinarity), cross-
-interactions (interdisciplinarity), holistic interactions
(transdisciplinarity), or a continuum therebetween. Al-
though this process is not new, it will presumably be
intensified in the post-pandemic world order, in which
the production of knowledge will have to grapple with
fundamental shifts in our world view, from geopolitics
to global governance.

Also noteworthy is the fact that the world has come
to the realization that, while it is true that the Global
South is hit the hardest by a pandemic due to more
fragile economies and already burdened public health
systems, the COVID-19 pandemic is unprecedented in
the sense that it affects the Global South and North, de-
mocracies and autocracies, and all socioeconomic strata
across the board. The next section discusses how this
realization might play out in the post-pandemic world
order, considering in particular the implications for the
tension between environmental law and populism.

* PIAGET, Jean. L’épistémologie des relations interdisciplinaires,

Llinterdisciplinarité: Problémes d’enseignement et de recherche dans
les universités, Paris, Broché, 1972.

5 The Future of Environmental Law
and Governance in a Post-Pandemic
World

To help ensure its continued development, it is es-
sential to reflect upon the future of environmental law
in the post-pandemic world order. To this end, this stu-
dy considers that a few scenarios, described below, are
possible and worthy of consideration, especially as a
means of giving policymakers’ leeway to anticipate the-
se trends and shape their actions accordingly.

On the one hand, there is abundant scientific eviden-
ce, discussed in the previous section, in the sense that
the world’s ability to prevent and adequately respond
to future outbreaks hinges essentially on the adequate
management of natural resources, and that increased
global cooperation is needed in order achieve this goal.

On the other hand, populism has a well-documen-
ted track record of ovetrlooking environmental gover-
nance and compliance, or, rather, of shunning the mat-
ter intently, as a means to ensure that their constituents
are free from environmental constraints. This fits the
general populist discourse in the sense that the people
should regain control, that bureaucrats are not to be
trusted, and that science is a hermetic domain, inacces-
sible to the layperson. In the economic recession likely
to be entailed by the pandemic, it is plausible that this
discourse might gain traction among constituents who
are too invested in their own survival to entertain en-
vironmental concerns. Indeed, both the Global North
and the South have witnessed a rollback of environ-
mental policies amidst the pandemic by governments,
namely those of the United States of America™ and
Brazil®®, that rose to power by appealing to groups —
such as Corn Belt and Rust Belt workers in the first
case, and social conservatives in the second — that felt
ovetlooked in the democratic process.

Another salient effect of the pandemic, potentially
reinforcing populism and hindering environmental law,
is what this study chooses to call the reflux of globaliza-

»  SCIENTIFIC AMERICAN. Ro/iing Back Environmental Protections
under Cover of the Pandemic. Available at: https:/ /www.scientificameri-
can.com/article/rolling-back-environmental-protections-under-
cover-of-the-pandemic/. Access on: 17 Sep. 2020.

% THE GUARDIAN. Brazi/ scales back environmental enforcement amid
coronavirus ontbreak. Available at: https://www.theguardian.com/
world/2020/mar /27 /brazil-scales-back-environmental-enforce-
ment-coronavirus-outbreak-deforestation. Access on: 17 Sep. 2020.
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tion, that is, the closing of borders and restrictions on
the movement of persons and goods — something that
Kissinger, in a recent op-ed for the Wall Street Journal,
calls “an anachronism, a revival of the walled city in an
age when prosperity depends on global trade and mo-
vement of people”. Even if done for epidemiological
reasons, it entails the dangers of reinforcing nationalist
tribalism and of restricting civil liberties as a new nos-

mal.

Also significantly, this process could cast a shadow
on multilateralism.” Already strained by an overabun-
dance of treaties® and deadlocks in environmental and
climate negotiations, it remains nonetheless the quin-
tessential arena in which environmental governance
unfolds. Environmental matters are seldom insulated,
and can only be adequately tacked by multilevel gover-
nance “according to intended levels (e.g., local, regional,
global), domains (national, international, transnational),
modes (market, network, hierarchy), and scales (global

regimes to local community groups)”.*’

% “Third, safeguard the principles of the liberal world order. The
founding legend of modern government is a walled city protected
by powerful rulers, sometimes despotic, other times benevolent,
yet always strong enough to protect the people from an external
enemy. Enlightenment thinkers reframed this concept, arguing that
the purpose of the legitimate state is to provide for the fundamen-
tal needs of the people: security, order, economic well-being, and
justice. Individuals cannot secure these things on their own. The
pandemic has prompted an anachronism, a revival of the walled city
in an age when prosperity depends on global trade and movement
of people. The world’s democracies need to defend and sustain their
Enlightenment values. A global retreat from balancing power with
legitimacy will cause the social contract to disintegrate both domes-
tically and internationally. Yet this millennial issue of legitimacy and
power cannot be settled simultaneously with the effort to overcome
the Covid-19 plague. Restraint is necessary on all sides - in both
domestic politics and international diplomacy. Priorities must be es-
tablished”. KISSINGER, Henry. The Coronavirus Pandemic Will
Forever Alter the World Order, Wall Street Journal, New York, Apr.
15, 2020.

% LEHMEN, Alessandra and BORGES, Caio. Climate Fund Case:
Climate Litigation reaches the Brazilian Supreme Court, Oxford Hu-
man Rights Hub. Available at: <https://ohrh.law.ox.ac.uk/climate-
fund-case-climate-litigation-reaches-the-brazilian-supreme-court/ >
Access on: 20 Sep. 2020.

¥ Op. cit..

¥ “The same phenomenon occurred with the classic sources of
international environmental law: the phenomenon of treaty con-
gestion and the recent stalemates in negotiations of environmen-
tal treaties, namely in the climate change domain, have resulted in
a multilateralism crisis”. LEHMEN, Alessandra. The Case for the
Creation of an International Environmental Court: Non-State Ac-
tors and International Environmental Dispute Resolution. Co/o. Nat.
Resources, Energy & Envtl. 1. Rer, Boulder, v. 26 n. 2, p. 179-217,
2015. See also BROWN WEISS, Edith. New Directions in Inter-

It is interesting to observe that there is no clear-cut
divide, in terms of success in the response to the pande-
mic, between democracies and autocracies. Elaborating
on that fact, Fukuyama®' argues that “[w]hat matters in
the end is not regime type, but whether citizens trust
their leaders, and whether those leaders preside over a
competent and effective state”. However, the fact that it
is difficult to envision the replication of the unpreceden-
tedly severe Chinese measures in a democracy should
not be downplayed. Cultural features aside, the level of
success attained by different countries raises the pressing
question — or, rather, revives the question asked in the
wake of the 9/11 attacks — of how far can a surveillan-
ce State go, and of what portion of their civil liberties
citizens are willing to relinquish, in an emergency and
beyond. Furthermore, whether the Western “brand” will
be tarnished by its response to the pandemic — and, with
it, its core values of democracy, pluralism, and freedom
— still remain to be seen as of this writing, in April 2020,
but is a relevant issue to keep track of.

In the post-pandemic order, whether the systole —
the contraction represented by nationalist views - of

national Environmental Law. International Law as a Langnage for In-
ternational Relations: Proceedings of the United Nations Congress on Public
International Iaw, New York, March 13-17, 1995, UN. Sales T. 96.
v. 4, p. 273-75, 1996: “The number and variety of environmental
agreements has reached the point that some critics ask whether they
may not severely strain the physical and organizational capacity of
countries to handle them. There are signs of treaty congestion, in
the form of separate negotiating forums, separate secretariats and
funding mechanisms, overlapping provisions or inconsistencies
between agreements and severe demands on local capacity to par-
ticipate in negotiations, meetings of parties and associated activi-
ties. This affects the international community as a whole, since there
will always be limited resources to address difficult issues and some
countries may suffer particular inequities in their ability to partici-
pate effectively in new regimes (...) [w]ith such a large number of
international agreements, there is great potential for overlapping
provisions in agreements, inconsistencies in obligations, significant
gaps in coverage, and duplication of goals and responsibilities (...)
International environmental law has developed in a piecemeal, al-
most random, manner (..) Treaty congestion also contributes to
significant inefficiencies in implementing international agreements.
There are usually separate secretariats, monitoring processes, scien-
tific councils, financing mechanisms, technical assistance programs
and dispute resolution procedures (...) Finally, treaty congestion
leads to overload at the national level in negotiating and implement-
ing the agreements (...) Even industrialised [s]tates with well-devel-
oped regulatory mechanisms and bureaucracies show signs of being
overwhelmed. As attention shifts to the need to comply with exist-
ing agreements, the burden on the administrative capacity of [s|tates
will become more acute”.

' FUKUYAMA, Francis. The Thing That Determines a Coun-
try’s Resistance to the Coronavirus. The Atlantic, Washington, 30
Mar. 2020.
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populism or the diastole — the expansion beyond natio-
nal borders and interests — of global cooperation will
prevail is also a matter of which discourse will reso-
nate more sucessfully. Institutions and science matter
immensely, but it is their task to make themselves heard
not only by peers but by a larger audience, outside the
walls of international organizations and academia, in
order to be able to counter the antipluralist designs of
populist politics. Effective communication is an impor-
tant piece of this puzzle.

A caveat seems, howevet, to be in order: while scien-
ce generally negates the tenets of populism, the con-
tention that it at times appropriates populist methods
is not to be taken lightly. The possibility that science,
by evolving, may contradict or invalidate prior science,
is essential to the scientific method, and should not be
precluded by the need to communicate. For example,
Fishet, citing Latour®, refers to “the ‘epistemological
delirium’ which is climate change denial” as one of the
manifestations of populist politics concerning the envi-
ronment. Although the validity of the body of climate
science should not be denied - to the contrary, it is very
much needed, including, from a communications stan-
dpoint, to counter denialism -, it is noticeable that their
conclusions are often taken as a given, which could ul-
timately hinder its evolution much in the same way that
populism reductionism would. As Hilson* points out,
“|tlhe science there is more sacrosanct; there is a fear of
epistemological questioning of the relevant knowledge
for fear of lapsing into climate denialism”.

Furthermore, to communicate effectively, scientists
and policymakers must grasp the limitations of hard
science in terms of generating behavioral change. Even
if science may be able to gradually generate a shift in
public awareness towards environmental and health is-
sues, awareness alone does not necessarily entail change.

2 FUKUYAMA, Francis. The Thing That Determines a Coun-
try’s Resistance to the Coronavirus. The Atlantic, Washington, 30
Mat. 2020.

¥ “[I]n a recent article, I made a start by exploring the extent to
which climate change litigation might be regarded as an example
of populism—both in terms of the type of litigant (with the EU
‘People’s Climate Case’ perhaps the most obvious example) and the
style of argument (eg the populist, autobiographical narrative style
of the witness submissions in Juliana). I labelled these ‘populist le-
galism’ and ‘legal populism’, respectively. HILSON, Chris. Climate
Populism, Courts, and Science, Journal of Environmental Iaw, Oxford,
v. 31, n. 2, p. 1-4, 2019.

Studies* have shown a contradiction between cli-
mate change risk perception and policy preferences,
ot, to put it differently, a gap between concern and wi-
llingness to take action in the environmental domain.
One obvious driver of this phenomenon is economic
in nature: in survival mode, the environment becomes
an afterthought. This holds especially true in times of
recession. It is, therefore, intuitive that a larger contin-
gent of people may be attracted to populist antienviron-
mental policies in the aftermath of the pandemic, and
even as it unfolds. This is an assumption that needs to
be seriously taken into consideration in the framework
of post-pandemic environmental governance. Indeed,
policymakers and economic actors worldwide have star-
ted to press® for the implementation of a Green New
Deal, or, generally, to advocate that environmental and
climate measures should be expressly factored into any
economic stimulus packages designed to deal with the
COVID-19 recession, in order to “build back better*
by means of a green restart in the post-pandemic. Con-
versely, however, similar initiatives have been put aside
under the assumption that they are secondary to the
more pressing issue of passing an economic relief pa-
ckage.”’

Another possible cause of dissonance between awa-
reness and action is that, concerns of intergenerational
equity aside, the public does recognize the magnitude
of the environmental and public health problems, but
unconsciously dismisses the policies to address them
because they are, as mentioned above, too indirect. As
a result, people do not necessarily perceive the adverse
effects of, e.g, climate change, as pressing enough to

# E.g. LEISEROWITZ, Anthony. Climate Change Risk Percep-
tion and Policy Preferences: The Role of Affect, Imagery, and Val-
ues, Climatic Change, Cham, v.77, n. 1-2, p. 45-72, 2016, and KOLIL-
MUSS, Anja and AGYEMAN, Julian, Mind the gap: why do people
act environmentally and what are the barriers to pro-environmental
behavior? Environmental education research, Abington-on-Thames, v. 8,
n. 3, p. 37-41, 2002.

CLIMATE CHANGE NEWS. Governments have ‘historic opportu-
nity’ to accelerate clean energy transition, IEA says, 17 Mar. 2020. Available
at: https://www.climatechangenews.com/2020/03/17 /govern-
ments-historic-opportunity-accelerate-clean-energy-transition-ica-
says/. Access on: 10 Apr. 2020.

¥ THE LONDON SCHOOL OF ECONOMICS AND POLIT-
ICAL SCIENCE. Build Back Better: The five key areas for a post-
pandemic recovery. Available at: https://wwwlse.ac.uk/News/
Latest-news-from-LSE/2020/g-July-20/Build-Back-Better-The-
five-key-areas-for-a-post-pandemic-recovery. Access on: 17 Sep
2020.

7 THE WASHINGTON TIMES. 1#} abont COVID’: Nancy Pelo-
si retreats on stimulus ‘wish list’, Washington, Mar. 25, 2020.
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affect them in their life span. Be it out of selfishness
(a “why bother?” attitude towards something that one
does not perceive as affecting them directly) or helples-
sness (a sense that facts likely to occur after one’s death
are outside one’s locus of control), a sense of impen-
ding human finitude and mortality can arguably be a
relevant factor underlying the abovementioned contra-
diction. This leads to the following hypothesis: one’s no-
tion of mortality” may affect willingness to take action
in the environmental domain, and the extent to which
people’s worldviews with regard to human finitude can
affect their risk perception and lead to inaction.”” By
devising empirical studies in order to understand how
people shape their reactions to environmental problems
based on their perceptions of their stake in the futu-
re, policymakers — and, generally, all those who would
benefit from a deeper understanding of public choices
— may be able to tailor more effective policy commu-
nications directed at groups of people who are either

# “IT)he heaviest weight is indeed the fact that we cannot live our

lives over again, but instead must find a way to make the most of the
life we have. It is the concrete fact of human mortality that forces
us to respond to Nietzsche’s demon, or to lapse into an acceptance
of our own mediocrity. The ‘heaviest weight’ is the gravity of our
own shortcomings super-positioned over the background noise of
our ticking biological clock”. MARRONE, Stephen S. The Heavi-
est Weight: The Influence of Human Finitude and Mortality in Nietzsche.
Available at: https://www.academia.edu/1814399/The_Heaviest_
Weight_The_Influence_of_Human_Finitude_and_Mortality_In_
Nietzsche. Access on: 10.Dec 2019.

¥ To answer these questions, we have devised, during a course
at the Stanford School of Earth Sciences, in the Spring quarter of
2014, a survey to be directed at people from 21 to 70 years of age.
Participants would be asked until what age they expect to live, and
will then be presented with a series of consequences of climate
change (e.g. drastic change in temperature, loss of biodiversity, loss
of agricultural land, ocean rise, polar melting) and be asked to rate
their concern on each topic. Subsequently, they would be presented
with scenarios stating that these consequences are likely to hap-
pen in 1, 5, 10, 20, 30, 50, and 100 years, and asked to rate their
willingness to take action to mitigate each problem. Actions would
be described as ranging from less demanding, such as recycling, to
progressively more demanding, such as adjusting air conditioning
temperature, changing consumption and leisure habits, paying extra
for renewable energy, and paying a carbon tax. The results would
then be measured to verify if a) concern and b) willingness to take
action vary depending on whether respondents believe they will
still be alive to witness a particular adverse consequence of climate
change. As a secondary line of investigation, the survey would also
ask a) whether respondents have or plan to have children, as a means
of verifying concerns of intergenerational equity (that is, increased
willingness to take action not for oneself, but for close ones who will
outlive the respondent), and b) respondents’ religious affiliation, as a
means of verifying if religious worldviews with regard to continuity
(reincarnation, second coming, absence of life after death) can af-
fect respondents’ willingness to take action.

devoid of intergenerational concerns or skeptical about
if, and how, these problems could directly affect them
in their life span.

In any event, it is clear that most environmental
threats cannot be experienced firsthand, and are the-
refore perceived as too remote, uncertain, or indirect
to justify action, thus reinforcing the conditions under
which a populist antienvironmental agenda can flourish.
The COVID-19 pandemic, however, could be the har-
binger of a shift in this perception. The threat to survi-
val is now imminent.

Indeed, the dramatic and unprecedented impact of
COVID-19 has surprised the public and contradicted
political leaders’ calculations that their respective coun-
tries would weather the pandemic and remain relatively
unscathed. Environmental and public health matters
are, as discussed above, significantly intertwined, to the
point that the mishandling of natural resources has an
established causal effect on the emergence of infectious
diseases. Climate change, in particular, holds similarities
to the pandemic in the sense that both know no borders
or socioeconomic rank, and constitute an invisible, so-
mewhat intangible threat.

In sum, the impacts of pandemic are sufficiently
concrete, urgent, and widespread to muster the atten-
tion of the people, perhaps significantly enough that
even populist politicians — who claim to rule for the
people, and the people alone - will no longer be able to
eschew the environmental agenda and its public health
implications.

This reflection leads us to the following hypotheses:
the pandemic might constitute an inflection point to
amalgamate two polar opposites — environmental law
and populism — around a common agenda. A wides-
pread health emergence might change public percep-
tion significantly enough to become a driver for a shift
away from populist denial of environmental issues. In
other words, it could be an element to bypass, at least to
some extent, the inherent antagonism of environmen-
tal law and populism. In the meantime, environmental
scholars, lawyers, and policymakers should vigorously
strive for the enlightenment of both the public at large
and their representatives, populist or not, by developing
sound science and getting it across effectively.
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6 Concluding remarks

This article aims at offering a new perspective on the
relationship between environmental law and populism,
a theme with important theoretical and practical impli-
cations, but still largely unexplored. Environmental law
is particularly susceptible to being antagonized by popu-
list politics. This study concludes that the fundamental
reasons why environmental law and populism may be
considered polar opposites are manifold, and include the
following: (1) Environmental law is pluralist, while po-
pulism is essentially antipluralist; (2) Environmental pro-
blems require complex and sustained, long-term action,
while the populist discourse favors simple and immedia-
te solutions; (3) Environmental law depends on sound
science and institutions, which are shunned by populism
as elite experts who are not to be trusted; (4) Environ-
mental law derives its legitimacy from the rule of law,
while populism claims to derive theirs directly from the
people, and sees the rule of law as an inconvenient cons-
traint; (5) Environmental law unfolds mainly in the mul-
tilateral arena, which populism tends to reject in favor
of a nationalistic approach; (6) Multilevel governance of
the environment requires ample public participation and
access to information, while populism relies on centrali-
zing information and building official narratives; and (7)
Environmental law constrains individual activity, while
the populist discourse typically praises individual free-
dom, represented by the notion that the people should
“regain control”. Lastly, an indirect impact of populism
on the environment — one that falls within a category of
its own, and to which the Global South is particulatly
susceptible — is that impoverished populations of coun-
tries under populist rule are generally too focused on
survival to consider taking environmental action.

These conclusions hold true in the current geopo-
litical configuration. Against the backdrop of the pro-
foundly altered world that is likely to emerge from the
COVID-19 coronavirus pandemic, however, some re-
flections are in order. The environment and pandemics
are inextricably linked, and the public’s risk perception
with regard to environmental issues, once confronted
with an actual, concrete threat, is likely to change. Is it
possible that these changes are intense enough to force
populist politicians to acknowledge the environmental
agendar Or, to the contrary, in a world struggling for
economic recovery, will the environment be relegated
to an afterthought?

Pondering the future of environmental law in the
post-pandemic world order is an imperative for poli-
cymakers, so as to anticipate future developments and
shape actions accordingly. Whether the systole of po-
pulism or the diastole of global cooperation will pre-
vail is largely a matter of which discourse will resonate
deeper within society. Institutions matter, as does scien-
ce, but environmental policymakers and scientists must
understand these trends and communicate effectively,
in order to make themselves heard outside the walls of
international organizations and academia, and, ultima-
tely, to stand a fighting chance to counter the antiplura-
list, antiliberal, and antidemocratic designs of populist
politics.
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Abstract

The present paper explores the relationship between right-wing populism
and the neo-Pentecostal Evangelical churches in Latin America, focusing
on the anti-LGBT discourse emanating from this relationship. It argues that
right-wing populists have been antagonizing the “people” against an ima-
ginary LGBTI foe and using religious jargon and support to mobilize the
masses against gender identity and sexual orientation achievements in the
region. This argument is illustrated by a case study on one of the most em-
blematic moments of anti-LGBTI rhetoric in the last decade: the 2016 pe-
ace agreement referendum in Colombia. After more than fifty years of war
between the FARC-EP and the government, a religious-populist movement
claimed the Colombian peace agreement was tainted by “gender ideology”,
which would threaten Colombian traditions and institutions. The 2016 re-
ferendum became a platform for advancing and repudiating LGBTT rights,
and the subsequent rejection of the Colombian peace agreement is a case in
point of the sharp opposition and “us vs them” narrative of right-populists
and the neo-Pentecostal church against the LGBTI agenda.

Keywords: Latin America. Populism. Neo-Pentecostal churches. LGBTI.
Peace agreement. Colombia.

Resumo

O presente artigo explora a relacio entre o populismo de direita e as igrejas
evangélicas neopentecostais na América Latina, enfocando o discurso anti-
LGBT que emana dessa relagao. Argumenta-se que populistas de direita tém
antagonizado o “povo” contra um inimigo LGBTI imaginario e usando
jargdo religioso e apoio para mobilizar as massas contra as conquistas de
identidade de género e da orientacdo sexual na regido. Esse argumento é
ilustrado por um estudo de caso sobre um dos momentos mais emblemati-
cos da retdrica anti-LGBTI na ultima década: o referendo do acordo de paz
de 2016 na Colombia. Depois de mais de cinquenta anos de guerra entre
as FARC-EP e o governo, um movimento religioso-populista afirmou que



o acordo de paz colombiano estava contaminado pela
“ideologia de género”, o que ameagaria as tradi¢cdes e as
instituicdes colombianas. O referendo de 2016 tornou-
se uma plataforma para avancar e repudiar os direitos
LGBTI, e a subsequente rejeicao do acordo de paz co-
lombiano é um caso em destaque na forte oposi¢ao e na
narrativa “nés contra eles” de populistas de direita e da
igreja neopentecostal contra o Agenda LGBTL

Palavras-chave: América Latina. Populismo. Igrejas
neopentecostais. LGBTI. Acordo de Paz. Colémbia

1 Introduction

Sandwich. That is the word Juan Manuel Santos, No-
bel Peace Prize laureate and Colombia’s former presi-
dent, utilized to describe Latin America’s current politi-
cal situation. “Latin America is like a sandwich, between
left- and right-wing populism”, he affirmed during an
interview with a Colombian TV program'. Indeed, if
considered against an historical background, the state-
ment could well be sound. Populism is a thin-centered
ideology, which grips itself into other more complex
and stable host ideologies, such as nationalism, libe-
ralism, and socialism® Latin America has flirted with
those, and since the 1930s the region swung between
left- and right-wing populists. It pushed through Peron,
Vargas, Velasco, Ibarram, Fujimori, Chaves, Collor de
Mello, Ortega, and Correa, among many others. Al-
though not free of controversy and with representati-
ves holding uneven levels of populist appeal, Manuel
Santos is right to assert that the region has seen the rise
and fall of different versions of populism.

However, Santos’ declaration is not befitting to the
events of recent years. By the mid-2010s, a conservative
wave struck the world and its ripples were felt across
Latin America — the right-wing nationalism spearhea-
ded by Trump, Orban and Haider has had a compara-
ble variant in the tropics. The phenomena in the Global
North and Latin America have much in common: the

! CADENA SER. Juan Manuel Santos: América Latina estd como
un sandwich, entre el populismo de izquierdas y de derechas. mar.
2019. Available at: https://cadenaser.com/programa/2019/03/27/
hoy_por_hoy/1553671611_425302.html.

> MUDDE, Cas. The populist zeitgeist. Government and Opposi-
tion, v. 39, n. 4, p. 541-563, 2004. MUDDE, Cas; KALTWASSER,
Cristobal Rovira. Populism: a very short introduction. Oxford: Ox-
ford University Press, 2017.

reinforcement or open legitimization of racism, homo-
phobia, intolerance and nationalism, as well as a dysto-
pian normalization of ignorance and the naturalization
of violence’. Despite the overarching polarization of
the electorate, both North and South have witnessed a
turn to the right*. However, recent right-wing populist
movements in Latin America are backed by a unique
factor that cannot be found in other regions of the
world: the support and strong alliance with the neo-
-Pentecostal Evangelical church®.

In Latin America, populists are usually charismatic
personalities who maintain a direct connection to the
people. However, its right-wing and conservative repre-
sentatives are seen as part of the upper strata, faring
best among their equals, and tend to struggle reaching
the masses®. To shift this trend, Evangelical rhetoric has
been (falsely) employed as a bridge between conser-
vative right-wing populists and the people, in order to
spread their agenda to all social and economic groups.
Evangelical churches have turned into populist enablers.
In this sense, the region is not stuck between left- and
right-wing populism, but rather (as Juan Manuel San-
tos himself would experience in 2016) between neo-
-Pentecostal Evangelical churches and the latter. The
relationship between them is far more complex than
the terms proposed by Santos: right-wing populists and
neo-Pentecostal leaders coordinate forces, reinforce
each other’s power and advance a shared agenda.

In parallel, the LGBTI agenda has gained some mo-
mentum in the last decade, and the struggle for their
rights in Latin American countries has made unprece-
dented, though still modest, inroads’. As a result, the

> GIROUX, Henry A. Crescimento do populismo de direita. Le
Monde Diplomatique Brasil, ed. 151, jan. 2020. Available at: https://
diplomatique.org.bt/crescimento-do-populismo-de-direita/.

* GANDESHA, Samir. Understanding right and left populism.
In: MORELOCK, Jeremiah (org.). Critical theory and anthoritarian pop-
ulism. London: University of Westminster Press, 2018. p. 49-70.

> Although the support and alliance between right-wing populists
and Evangelicals can be found in others regions of the world, the
dimension of this phenomenon in Latin America is unprecedent.

¢ Conservative parties tend to draw their core constituencies from
the upper strata of society, however some noteworthy exceptions
such as Collor de Mello in Brazil should be highlighted. MAIN-
WARING, Scott; MENEGUELLO, Rachel; POWER, Timothy J.
Conservative parties, democracy, and economic reform in contem-
porary Brazil. In: MIDDLEBROOK, Kevin J. Conservative parties, the
right, and democracy in Latin America. Baltimore: The Johns Hopkins
University Press, 2000. p. 164-222.

7 CORRALES, Javier; PECHENY, Mario. Introduction: the com-
parative politics of sexuality in Latin America. In: CORRALES, Javi-

= MACEDO, Julia Assmann de Freitas, JACOBUCCI, Fabrizio Conte. Populism and the Evangelical church in Latin America: how anti-LGBTI forces tried to stop the Colombian peace agreement.
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populist-evangelical backlash against sexuality and iden-
tity debates has been razor-sharp, trying to silence cri-
tics, consolidate power, and turning the LGBTI agenda
into a battleground. This radical movement, which does
not stand for all Evangelicals or populists, fosters cam-
paigns against minorities and has found in the LGBTI
community an enemy against whom to fight®. As LGB-
T1 rights were brought to the center of the political de-
bate, right-wing populist and Evangelical fronts started
to press in the same direction, announcing a crusade
against the so-called “gender ideology”.

The present paper will argue that although it is unde-
niable that left-wing populism still plays an import role
in the region, the current “sandwich” in Latin America
rather involves right-wing populism and the neo-Pente-
costal Evangelical church. This paper tackles the anti-
-LGBTI discourse stemming from it. Although there
is no necessary mismatch between LGBTI rights and
Evangelical ethics, it will argue that right-wing popu-
lists have been using religious jargon and mobilizing the
masses against LGBTI achievements. This argument
will be illustrated by a case study on one of the most
emblematic moments of anti-LGBTI rhetoric in the
region: the 2016 referendum in Colombia. After more
than fifty years of war between the FARC-EP and the
government, a religious-populist movement claimed
the peace agreement was tainted by “gender ideology”,
which threatened Colombian traditions and institutions.
Inspired by an anti-LGBTI discourse and rooted in an
“us vs them” paranoia, the rejection of the Colombian
Peace Agreement is a case in point of the power of
anti-LGBTI discourse emanating from both right-wing
populism and the neo-Pentecostal Evangelical churches.

2 Populism and the Evangelical
church in Latin America

2.1 The populist quest for an enemy

er; PECHENY, Mario (org.). The politics of dexnality in 1atin America.
Pittsburgh: University of Pittsburgh Press, 2010. p. 1-30.

8 It is importante to highlight that some Protestant congregations
promote gender equality and rights for the LGBTI community. For
instance, the Colombian movement Redconciliarte, encourages L.G-
BTI Christians to express their faith publicly and mobilize in de-

fense of their rights.

There is a lot of debate behind the meaning and sco-
pe of the different forms of populism. However, resor-
ting to Cas Mudde’s definition, all forms of populism
include an appeal to “the people” and a denunciation of
“the elite”. What makes populism so powerful and the
bearer of different facets is that both the people and the
elite are flexible and abstract constructions, differentia-
ted only by a key moral factor: “the people” is pure, and

“the elite” is corrupt'’.

The concept of “people” is broad enough to en-
compass different constituencies and articulate their
demands, to generate a shared identity between diffe-
rent groups and facilitate their support for a common
cause. According to the populist rhetoric, the “people”
is objectively or subjectively excluded from power. This
exclusion can occur for a variety of reasons, including
cultural, national, economic, ethnic and social characte-
ristics. The idea is both inclusive and divisive, as it simul-
taneously attempts to unite an angry and silent majority,
while mobilizing this majority against a defined enemy'’.

Populists encourage antagonist and manicheistic nat-
ratives, fostering the idea of “us vs them”. They also in-
troduce the sense of lack of representation by existing
political parties and spread a feeling of irreparable disor-
der. The objective is to maximize the need for the people
to turn against the current political arrangement. By indu-
cing people to seek unconventional actors to have their
demands guaranteed — since institutions, the press and the
Congress no longer represent trusted platforms — popu-
lists consolidate their position as the anti-establishment'?.
The rupture with the existent establishment is a conse-
quence of the loss of reliability that the political system
can find a cure to its disease (social disorder) within itself.
People are consumed by the belief that the only path is
deconstructing the current political system in order to

’ MUDDE, Cas. The populist zeitgeist. Government and Opposi-
tion, v. 39, n. 4, p. 541-563, 2004.; MUDDE, Cas; KALTWASSER,
Cristobal Rovira. Populism: a very short introduction. Oxford: Ox-
ford University Press, 2017.

1" MUDDE, Cas. The populist zeitgeist. Government and Opposi-
tion, v. 39, n. 4, p. 541-563, 2004.; MUDDE, Cas; KALTWASSER,
Cristobal Rovira. Populism: a very short introduction. Oxford: Ox-
ford University Press, 2017.

"' MUDDE, Cas. The populist zeitgeist. Government and Opposi-
tion, v. 39, n. 4, p. 541-563, 2004.; MUDDE, Cas; KALTWASSER,
Cristobal Rovira. Populism: a very short introduction. Oxford: Ox-
ford University Press, 2017.

2 BAVA, Silvio Caccia; ROMANO, Jorge. Vamos falar de pop-
ulismo. Ie Monde Diplomatique Brasil, ed. 120, jul. 2017. Available at:
https://diplomatique.org.br/vamos-falar-de-populismo-2/.

= MACEDO, Julia Assmann de Freitas, JACOBUCCI, Fabrizio Conte. Populism and the Evangelical church in Latin America: how anti-LGBTI forces tried to stop the Colombian peace agreement.
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build a brand-new project. However, nothing new comes
from this endeavor™. Through populists” emphatic spee-
ch, they meticulously sew a scenario in which the people
think they can only rely on the leader’s maintenance in
powet to assure their own rights'.

In this sense, populism is fundamentally an anti-
-establishment phenomenon, and such notion can be
objective or subjective. The “elite” is what is seen as
the establishment, the ones with the real power, the
privileged ones. What is interesting is that the populist
arguments affirm that they, the democratically elected
leaders, are not the ones who hold the real power, but
some shadowy forces that continue to hold on to il-
legitimate powers to undermine the voice of the pure

people®.

Although not all populist movements look the
same'®, they all share the same objective: holding on
to powet'’. By giving voice to the people, this pheno-
menon institutes a sense of belonging, in which both
people and governors are on the same empowered side
of the coin.

In Latin America, populism is particularly appealing
because of the region’s high levels of socioeconomic
inequality. During the 20™ century, populism move-
ments seized the power vacuum caused upon the fall
of traditional oligarchic systems'®. These movements
are traditionally divided into three waves. First, the
national-populism in the 1930’, in which boosted by the
new urban masses Vargas in Brazil, Perén in Argentina,
Velasco in Ecuador, Cardenas in Mexico and Haya de la
Torre in Peru, promoted the universal vote, the inclu-

3 BAVA, Silvio Caccia; ROMANO, Jorge. Vamos falar de pop-
ulismo. Ie Monde Diplomatique Brasil, ed. 120, jul. 2017. Available at:
https://diplomatique.org.br/vamos-falar-de-populismo-2/.

¥ HERNANDEZ, Alejandro Espi. La dimensién emocional de
los movimientos politicos populistas de S.XXI en América Latina
y Buropa. Miguel Herndndez Communication Journal, v. 10, n. 1, p. 101-
121. Universidad Miguel Hernandez, UMH (Elche-Alicante). DOI:
http://dx.doi.org/10.21134/mhcj.v10i0.277.

5 MUDDE, Cas. The populist zeitgeist. Government and Opposi-
tion, v. 39, n. 4, p. 541-563, 2004. MUDDE, Cas; KALTWASSER,
Cristobal Rovira. Populism: a very short introduction. Oxford: Ox-
ford University Press, 2017.

¢ MULLER, Jan Wernet. Populism and the people. London Review
of Books. may 2019. Available at: https://www.lrb.co.uk/the-paper/
v41/n10/jan-werner-mueller/populism-and-the-people.
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sion of workers and a social protection system. Second,
the right-wing neo-populism in early 1990%, in which Fuji-
mori in Peru, Menen in Argentina and Collor de Melo
in Brazil intended to institute neo-liberal economic
measures aligned with Washington’s politics by privati-
zing and reducing the State’s size —leaving a commercial
balance that required a deep political, social and econo-
mic reconstruction. Third, the lft-wing populism in the
late 1990’ and 2000’s, in which Chavez in Venezuela,
Lula in Brazil, Kirchner in Argentina, Correa in Ecua-
dor and Morales in Bolivia advanced an anti-neo-liberal
economic position, strengthening the role of the State
by nationalizing natural resources'.

In addition, a fourth wave of populism has been sur-
rounding Latin America since 2010’s: the #/tra-right-wing
conservative populisn™. Bolsonaro in Brazil, Morales and
Giammattei in Guatemala, Macri in Argentina, Pifiera
in Chile, and Hernandez in Honduras are examples of
a turn to the right”'. Fourth-wave populists have taken
advantage of people’s social discontent and provided
a conservative, nationalist and fundamentalist agenda.

The fourth wave of populism established a strong
connection with neo-Pentecostal Evangelical churches.
Right-wing populists have penetrated the neo-Pente-
costal masses due to the conservative values shared by
both*. The interplay between these actors has reinfor-
ced the perpetuation of right-wing governments in the
region. Additionally, in the last decade a political crisis
grew, as the economical upper strata refused to accept
extending social benefits to new subjects and clamoured
for a return to institutional representation of the elite

interests - perfect timing for a conservative project”.
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In Costa Rica, same-sex marriage debates directly
influenced the 2018 presidential ballot. In response to
a Costa Rican government consultation, the Interame-
rican Court of Human Rights has obliged the State to
guarantee equal rights to same-sex marriage®’. This de-
cision caused a commotion by Evangelical groups, and
led Fabricio Alvarado, a gospel singer and TV presen-
ter, to jump from 3% to 25% of voting intention in
the presidential campaign. He would ultimately lose the
ballot to Carlos Quesada, but he managed to gather all
conservative fronts involved with the same agenda®. In
Paraguay, Mario Abdo Benitez was elected with sup-
port of conservative Christian movements by revisiting
Alfredo Stroessnet’s (20" century Paraguayan dictator)
tough speech on prohibition of same-sex marriage
and abortion®. In Guatemala, Alejandro Giammattei,
a right-wing former prison chief commandant, gained
victory through the Evangelical masses with his con-
servative anti-LGBTI stance in 2019%. The same ha-
ppened in Chile, where Sebastian Pifiera, a right-wing
conservative billionaire, was elected with a very similar
agenda in 2018%, and in Honduras, where Juan Otlan-
do Hernandez was reelected after a controversial ballot,
with a right-wing conservative agenda®.

2.2 The neo-Pentecostal Evangelical Church
enters the scene

The relationship between politics and religion is
not an exclusive aspect of neo-Pentecostal churches
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bid for second term. The Guardian, nov. 2017. Available at: https://
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and populism. Religion has always been rooted in the
social, political and economic development of Latin
America™. It is intrinsically related to the “discovery”
and exploitation of the region itself, due to the deep
connection of both Spain and Portugal to the Roman
Catholic Church’. The Church has been involved in
the region’s political matters since the Tordesillas Trea-
ty, passing through the independence of the new-born
States and the establishment of a democratic concert in
the region™.

In 1970, Roman Catholics represented 92% of Latin
America’s population, a consequence of affiliation be-
tween the State and the Church through the centuries™.
Due to the urbanization of Latin America’s society, the
increasing plurality of religions, and uneven globaliza-
tion, the region’s cultural identity has been directly im-
pacted. As a result, Latin America experienced a frag-
mentation of its religious bonds with Catholicism™. By
breaking up with the steady identity of Catholic Latin
America, the region experienced a new scenario in whi-
ch Non-Catholic Christian religions started occupying a
growing role within society: the expansion of the Evan-
gelical church is its most prominent example®. In 2014,
the percentage of Catholics had dropped to 69%, while
the percentage of Evangelical faithful had jumped from
4% to 19%.

The label ‘Evangelical’ in Latin America is an um-
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brella term used to describe a strand of Protestantism,
which often encompasses most of the ‘transplanted’
and independent churches in the region’. Evangelical
churches derive from Protestantism and are assembled
in a Christian movement that strictly follows the Bible
— and not the Pope, as with Catholics. The very word
“evangelicalism” comes from evangelii (Gospel, in Latin),
whereas the Roman Catholic and Apostolic Church deri-
ves its name from St. Peter, one of Jesus’ apostles and
first leader of the Church®. For centuries, Protestan-
tism has defended values of equality, liberty and indi-
vidual autonomy of thought, opinion and expression™.

According to Allan Lichtman, since the end of
World War I, North American white Protestant groups
have led conservative movements based on the anti-plu-
ralist Christian tradition, focused on the family, defense
of male authority, and radical opposition to abortion
and homosexuality. These groups have strengthened
right-wing politics with passionate appeal to do whate-
ver is necessary to control private morality and public
life — even if it means to instrumentalize government
and the State’s apparatus®’.

Since the 1970’, new Christian right-wings have ga-
thered in a neo-Pentecostalism movement, aiming to
show reaction to cultural, political and social changes
worldwide. In order to accomplish this, the movement
has employed political artifices to reintroduce Christian
conservative values into the public arena*. During the
last decades, this new segment within Evangelical creed
has expanded. Flourishing through both autonomous
churches and being adopted, in whole or in part, by
existing organizations”. Neo-Pentecostalism is based
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on the so-called “prosperity theology” — a theory sustaining
that if God was able to cure the soul, then there would
be no reason to think He could not give economic pros-
perity as well. The faithful counterpart would be provi-
ded by the tithe®. It is the manifestation of the so-called
Protestant liberalism, as it encourages the personal eco-
nomic progress of the faithful. As a segment of Protes-
tantism, neo-Pentecostalism has played a modernizing
role in the region’s archaic dogmas, whilst introducing a
fundamentalist perspective™.

Because of its deeply personal, charismatic, and
transformative features, the number of faithful of this
creed has sharply expanded across Latin America. Based
on flexible but arranged organizations, and the ability to
bind its message to local spiritualities*, neo-Pentecostal
churches easily reach several segments of the popula-
tion, and are integrated not just into big centers, but
also into poort, rural, and marginalized neighborhoo-
ds*. Its activities run across class, race, and region®’.
These churches have been thriving on providing bet-
ter answers to Latin Americans’ needs, who have been
struck by swift social changes, globalization, and deep
inequality®. Conversely to the Catholic church which
has a centralized authority, neo-Pentecostal churches
are conducted by their own local leaders and, thus, are
able to ground its activities within multiple centers with
very little hierarchy. Its expansion in Latin America is fi-
nancially and organizationally decentralized, with small-
-scale leadership working close to the faithful®. Unlike
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other religious cults, the neo-Pentecostal churches are
in tune with the people, and engage them with creati-
ve and stimulating activities (family parties, raffles, and
dances) to connect people among themselves and with
the religion®. Thus, the religion is “close to home”, and
it creates a sense of belonging and community.

This new segment of Evangelical religion has pro-
ved itself highly successful in Latin America and, since
the outset, the neo-Pentecostal movement has flirted
with conservatism. Within Latin American society, the
conservative tide was boosted by a feeling of disap-
pointment towards more socially progressive initiatives
and was sped up by social media. Neo-Pentecostal lea-
ders caught this ride. They also turned the religion into
a networking event, building ties with other conservati-
ve social organizations’'.

In some Evangelical groups, it is possible to identi-
ty a growing “populist style”. According to URUENA,
the neo-Pentecostal movement “shares the forms (and
even the esthetics) of populist movements, characteri-
zed by the ambition of social and political transforma-
tion, economic benefits for the most dispossessed, and
a strong base of social support for favored policies™.
Right-wing populists played with these characteristics,
using the Evangelical sense of belonging, and conver-
ting it into an “us vs them” dynamic. They have resor-
ted to Evangelical jargon to address the people and
make themselves “close to home” as well™.

Many political parties have been created out of these
conservative Evangelical platforms, seeking to gain spa-
ce in society through public expansion™. In most Latin
American countries, neo-Pentecostal leaders have pene-

0 SEMAN, Pablo. ¢Quiénes son? ¢Por qué crecen? ¢En qué creen?

Pentecostalismo y politica en América Latina. Revista Brasileira de
Ciéncias Sociazs, v. 34, n. 99, p. 26-45, 2019.

51 URUENA, Rene. Reclaiming the keys to the kingdom (of the
World): evangelicals and human rights in Latin America. Netherlands
Yearbook of International Iaw: Populism and International Law, p.
175-208, 2018.

2. URUENA, Rene. Reclaiming the keys to the kingdom (of the
World): evangelicals and human rights in Latin America. Netherlands
Yearbook of International Iaw: Populism and International Law, p.
175-208, 2018.

% URUENA, Rene. Reclaiming the keys to the kingdom (of the
World): evangelicals and human rights in Latin America. Netherlands
Yearbook of International Iaw: Populism and International Law, p.
175-208, 2018.

*  SEMAN, Pablo. ¢Quiénes son? ¢Por qué crecen? ¢En qué creen?
Pentecostalismo y politica en América Latina. Revista Brasileira de
Ciéncias Sociazs, v. 34, n. 99, p. 26-45, 2019.

trated deep into the political gears. In addition, this mo-
vement has also presented itself as an interesting elec-
torate for other pre-existing political parties. Populism
appeared as a two-way bridge between the conservative
Christian faithful and the right-wing politicians. This is
how the fourth wave of populism has been prospering
in Latin America®.

Evangelical political participation mainly occurs in
three different fashions. Firstly, by an Evangelical party, a
formal party led by a religious leader, under a religious
mandate, seeking to reach governmental positions in
order to evangelize the masses in Latin America. There
are several cases of such new parties created from the
Evangelical movement™.

Secondly, by an Ewvangelical front, a political front led
by the faithful, but open to other people who share
their political ideals”’. Although the idea enjoys sympa-
thy within the Evangelical community, it has not been
sufficiently convincing the faithful that it is the best ap-
proach, as this front might reach a politician who is not
necessarily Christian®®.

Thirdly, by an Ewvangelical faction, in which religious
leaders and the faithful participate in electoral proces-
ses within pre-existing political parties or movements.
This third form of evangelical participation has been
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the most prosperous option within Latin America’s sce-
nario. Although it does not depend on the communities
gathering, the “faction” highlights a sense of belonging
to a single group, as Evangelicals are pleased to partici-
pate in a political party that will provide them greater
visibility. The other way around is also decisive — parties
are even more pleased to have some representatives of
the Evangelical movements in their ranks, knowing that
they can expect these groups to join their electorate™.

Even though Evangelical movements organize by
faction, their politics are not static, transforming and
surging as time goes by. In Brazil, for example, the most
powerful neo-Pentecostal groups supported Collor de
Melo and Fernando Henrique Cardoso for presidency
in the 1990’ against the so called “communism danger”
brought by the Labor Party (PT). Years later, they would
support four elections won by left-wing PT candidates
(Lula da Silva and Dilma Rousseff), moving to Marina
Silva, a former minister of Lula. In 2018, they shifted
again, and supported Jair Bolsonaro, a right-wing con-

servative candidate®.

Conservative Evangelical faithful do not necessarily
vote in right-wing populists because their religious lea-
der tells them to do so. They do it because they believe
they are posing their own resistance to a threatening
agenda®'. The neo-Pentecostalism movement influences
far beyond a ballot — it relies on cultural transformation
in order to promote its growth. Therefore, the Evange-
lical faithful not only participate in the electoral politics
and voting processes, but they have also turned into in-
terlocutors of cultural changes and public policies®.

2.3 LGBTI rights at stake

The struggle with the LGBTI community was a key
point in the shifting of the Evangelical mindset from
“private” to “public”. At the outset, Evangelicals did
not openly challenge the group’s existence, keeping this
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matter within the temple®”. However, with the expan-
sion of its activities and political influence, boosted by
right-wing populists, the movement pushed for an un-
derstanding that their morality and ethics should prevail
over the human rights agenda®. Neo-Pentecostal chur-
ches started moving from private to public sphere.

With the sexual orientation and gender identity de-
bates in vogue, Evangelical sectors publicly set an op-
posing tone®. They began to explicitly claim that their
religious beliefs should occupy the public sphere, and
their discourses should no longer be limited to private

congtregations and religious communities®.

LGBTI rights progressed considerably in the first
decades of 21* century, and as a result a conservative
resistance started opposing LGBTI movements, ham-
pering further progress®’. Bringing together fundamen-
talist neo-Pentecostals and right-wring populists created
a powerful burst of unprecedented ecumenism. These
sectors, as well as sharing the same moral positions, be-
lieve that religious institutions should have a prominent
role in the public sphere as a means to safeguard tradi-
tional values and protect society from moral decline®.
They established a vertical connection that stretched
from the highest government positions to thousands
of faithful. The movement is transfixed in adoration of
charismatic leaders whose aim is to purify public space,
“othering” LGBTI communities and pointing to them
as a foe of “the respectable citizen”. This movement
is dangerously fueling homophobia and transphobia
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through their public statements, as they claim LGBTI
communities are a manifestation of irreligiosity — even
though many LGBTI people are themselves religious®.

Right-wing populists and neo-Pentecostal leaders
became vehicles of disinformation: an array of voices
producing a cumulative echo chamber of homophobia
and transphobia support™. Instead of “simply” oppo-
sing the LGBTI discourse, the movement climbs inside
gender discussions, twisting theories, overdrawing facts,
exploiting standards and rendering them absurd. Truth
started to be regarded as a transitory, flexible concept
which could be molded to suit populist-evangelical pur-
poses’’.

In Colombia, religious-populism boosted anti-LLGB-
T1 narratives, which explains the warm reception of the
political project of former right-wing President Alvaro
Utribe within neo-Pentecostal circles Utibe has been
best able to take electoral advantage of the relevance
and vitality of these traditional values in large sectors
of Colombian society”. This strategy was especially
relevant during the 2016 Colombian Peace Agreement
referendum campaign.

3 Colombian Peace Agreement
Referendum: LGBTI rights caught in
between the trenches

3.1 Setting the scene
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In 2016, Colombians thought the fifty-year war whi-
ch had bled the country out would finally be over. After
four years of intense negotiations between the govern-
ment and the left-wing armed group Revolutionary Ar-
med Forces of Colombia- People’s Army (hereinafter
FARC-EP), achieving a lasting peace had never been so
tangible. On 24 August 2016, the news spread that an
Integral Agreement to end the conflict and build a tran-
sitional justice process had finally been reached. Three
months later, the Final Peace Agreement (Acuerdo Fi-
nal de Paz) was signed in Teatro Colén, in the city of

Bogota. However, a lot happened in those three mon-
ths.

The then president, Juan Manuel Santos, convened a
national referendum, calling on Colombians to endorse
what was one of the greatest peace accomplishments
of this century. Against all the prognostics, on the 2™
October 2016, the “no” vote won by a narrow margin:
50.21% of Colombians decided to reject the Integral
Agree