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Executive Summary

Daniel Balaban*

Food and nutrition security, beyond being at the very basis of the human
survival, is at the core of the individual and social development. Despite our
vital dependency on eating adequately every day and the challenge of elimi-
nating hunger, scientific research can further explore the connections be-
tween the political actions aimed at fighting hunger worldwide and systema-
tic knowledge appraising and dissemination. This opportunity is significant,
especially for the Brazilian academia, which has the chance to investigate
national experiences in fighting hunger, since Brazil became an inspiration
for other countries to develop their own policies and programs.

Distinguishing the Brazilian accomplishments in food and nutrition se-
curity, since 2011, the United Nations World Food Programme has been
working through its Centre of Excellence against Hunger in Brazil to
support developing countries to find their own solutions for many of their
food and nutrition security challenges. The Sustainable Development Goals
(SDGs), established in 2015, were another push in this direction. These
United Nations’” new Global Goals modernize the debate over food and
nutrition security with a human rights approach, and set a roadmap for ac-
ting towards the eradication of hunger in all its forms and dimensions. The
SDGs also highlight the important role of international cooperation, espe-
cially South-South cooperation, in achieving food security for all.

The Centre of Excellence in Brazil, celebrating its fifth anniversary, par-
tnered in 2016 with the University Center of Brasilia to foster bridges
between politics and science, publishing together this Dossier on Fighting
hunger worldwide. This dossier presents articles and scientific findings on
food and nutrition as a basic human right. The first part of the dossier fo-
cuses on linking Law, Political Science, and International Relations to public
policies; connecting the human rights framework as a social construct to
political actions of WFP and national governments, like Brazil. The first
reflection comes from Ambassador Joao Almino, director of the Brazilian
Cooperation Agency, talking about South-South food and nutrition security promo-
tion: the Brazilian experience multiplied.

Professor Carlos Milani, from the Institute of Social and Political Studies
of the State University of Rio de Janeiro, casts light on the Awess 20 food as
a buman right: Brazil, WEP and South-South cooperation. Finalizing this reflexive
background for the complete research papers, Christiani Buani and Bruno
Valim Magalhaes, from the Centre of Excellence against Hunger in Brazil,
bring into discussion WEPY role in building sustainable bridges between the right to
adequate food and the freedom from hunger.

After this reflexive background, complete research articles follow first
connections between politics and science and advance on sharing and sys-
tematizing knowledge. Their results come from desk researches, conceptual
framework applications, and qualitative methods. Taking into account the
debate over the human right to food, the article Human right to food, food (in)
security and development: the challenges to the progressive achievement in Latin America,
written by Sinara Camera and Rubia Wegner, evaluates the historical human
rights construction and its internationalization and diversification, such as



the human right to food. The discussion is based on
an interdisciplinary analysis of the measures adopted by
Latin American and European countries. In a second
moment, it verses on the right to adequate food and
food security in terms of economic development.

Rosalice Fidalgo Pinheiro and Laura Garbini Both
present a discussion on the Human and fundamental right
to adequate food and the female condition in the Bolsa Fami-
lia Program: an upside down empowerment? Beyond fighting
hunger, this article tackles gender debates, considering
the policies of food and nutritional security as public
policies in favor of the family. The female condition
was highlighted in the Bolsa Familia program because it
prioritizes women as the main beneficiaries. The study
points out that while some researchers indicate a loss
of their autonomy in face of the labor market, others
recognize the strengthening of their role in the family.
The article concludes that by improving the feminine
condition, due to the high percentage of families where
the women is the sole person in charge, food security
was strengthened for the families served by the pro-
gram.

Food is the basic element of community self-relian-
ce. It provides jobs, values culture, enables communita-
rian engagement, and supports public health. The study
Food Security and the Global Economic Governance, by Da-
nielle Mendes Thame Denny ef a/., discusses the causes
of food insecurity, and analyzes food wasting in Brazil,
contextualizing this issue under an international envi-
ronmental economic law approach, to finally address
the problem under the perspective of global gover-
nance. The main conclusion of this paper is that food
insecurity is caused by maldistribution rather than by
lack of food, and that the tools of global governance to
coordinate conflicting interests in pursuit of the com-
mon goal of hunger eradication have much to improve.

In a global food system dedicated to free trade that
encourages exports, the trend is to grow monoculture
crops on a large scale for distant markets. In reflections
like Negotiating agriculture in the World Trade Organization:
Jfood security as a non-trade concern, Ana Luisa Soares Peres
and Leticia de Souza Daibert bring up evidences indica-
ting thatif food security is treated as any trade issue, this
perspective may partially undermine developing coun-
tries’ actions towards fighting hunger. International tra-
de is only one element in fighting hunger worldwide,
meaning that well-designed trade policies and rules on

agricultural trade may contribute to accomplishing food
security, as long as they are part of a broader initiative
that can reach all the many levels of the issue.

Other articles in this dossier recommend possible
solutions for that. Paula E Strakos and Michelle B. B.
Sanches’ State s international responsibility for the human right
to food: implementation in Brazil through agroecology finds that
that the application of agroecological public policy in Brazil
constitutes a relevant opportunity to positively address
several obstacles found in previous public policies, such
as the contradictions resulting from low intersectoria-
lity. This analysis shows that the normative content of
the human right to food can be addressed and imple-
mented through this strategy.

After the findings that the Brazilian experience
could and should be used as a building block for further
development towards a more effective implementation
of the human right to food by integrating social, econo-
mic and environmental concerns through agroecology,
Hiran Catuninho Azevedo arguments in her study The
role of sustainable learning policies on the fight against hunger
in adult education that educational processes based on
sustainability context bring the opportunity to rethink
the lack of collective coordination on food security, es-
pecially among states. Understanding how industry and
society grow and develop is essential to know how they
learn and how we can innovate with them to fight hun-
ger globally and promote inclusive growth.

Still debating on Brazil’s advances on food security
as a right and as a system, Fernanda Viegas Reichardt
and Maria Elisa de Paula Eduardo Garavello presents
the challenge of When dwelling corresponds to the human
right to food. They propose, after an extensive research
project, a dialogue between three themes, territoriality,
food sovereignty and human rights. This study’s inte-
rest is restricted to the human right to food conceived
in cultural terms linked to a territory, more specifically,
in the native-Brazilian land of Pimentel Barbosa, a Xa-
vante territory located in the Brazilian western state of
Mato Grosso.

Bringing the attention of the Brazilian academia to
other food security conditions, Ranjana Ferrao outlines
Food security in India, analyzing and discussing a historical
perspective of food management in India. This article
dwells on the legislative changes made to ensure the ri-
ght to food, the setting of administrative bodies and the
creation of public welfare schemes. After a series of
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empirical and framework applications, it proposes some
recommendations.

Finally, celebrating scientific knowledge connected
to political action, this dossier hopes to contribute to
the literature on the issue, and to aid other researchers
in their work. Most of all, we hope to contribute to
an education strongly based on discussions among stu-

dents, researchers, practitioners and to inform the broa-
der public about new developments and ideas on fi-
ghting hunger worldwide. For that, the WEFP Centre of
Excellence thanks the University Centre of Brasilia Law
School faculty for the opportunity of jointly creating
and disseminating this knowledge. Enjoy your reading.
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South-South Food and Nutrition Security
promotion: the Brazilian experience multiplied

Jodo Almino*

Over the past few decades, Brazil has seen the strengthening of its Sou-
th-South cooperation actions as an important axis of its foreign policy. At
the same time, the country has experimented positive outcomes for its so-
cial policies, especially those impacting Food and Nutrition Security (FNS);
thereby, driving the attention from the international community into Brazil’s
success story. Within the scope of the Hunger Zero strategy, which curren-
tly is United Nations Sustainable Development Goal 2, Brazil laid down a
set of interlinked social instruments and frameworks. This policy intertwi-
ning, while furnishing Brazil with multisectoral and inclusive policy tools,
has changed the country’s FNS background, withdrawing the nation from
the World Hunger Map and reducing significantly its indexes of extreme

poverty.

Therefore, Food and Nutrition Security constantly solidifies itself as one
of the main thematic axis of the Brazilian South-South cooperation. In this
field, the knowledge and experience exchange from Brazil takes place in
two strategic areas: school feeding and smallholder farming. It was precisely
with the purpose of supporting countries in the development of sustaina-
ble school feeding programs that the Brazilian Cooperation Agency (ABC)
signed a partnership with the World Food Programme (WEP) in 2010. This
joint action allowed the creation of the Centre of Excellence against Hun-
ger: a knowledge hub for sharing Brazilian experiences and best practices in
sustainable school feeding, and a facilitator for the fulfilment of the deman-
ds of developing countries.

Both in this partnership, as well as in the South-South cooperation agen-
da as a whole, ABC is responsible for coordinating the Brazilian technical
cooperation. Accordingly, it is the responsibility of ABC to negotiate, deve-
lop, execute, monitor and evaluate the initiatives resulting from the requests
received from developing countries. Within the scope of the collaboration
established with the Centre of Excellence, it is important to spotlight the
support and expertise of the National Fund for the Development of Edu-
cation (FNDE). This implementing institution, since the beginning of the
ABC-WFP partnership, in 2010, has been providing technical and finan-
cial resources for the strengthening of school feeding programs in partner
countties.

Proportionally, the political commitment of the Brazilian Government
to eradicate hunger and poverty is able to find a concrete example in the
partnership established between the Brazilian Cooperation Agency and the
World Food Programme through its Centre of Excellence. With this colla-
boration, it became possible to share and to promote a comprehensive and
integrated set of Brazilian public policies for FNS at an international level,
stimulating qualified policy dialogue on this topic. As the Brazilian School
Feeding model advocates the creation of an institutional market through
the local purchase of foodstuffs from smallholder agriculture, the model
guarantees the provision of nutritionally balanced and adequate meals, mee-
ting the daily needs of students. The dissemination and acceptance of this



Brazilian model has been amplified due to the com-
mitment and facilitation of the Centre of Excellence.
Correspondingly, the dedication and professionalism of
the Centre and its technicians have stood out in all the
activities carried out during these 5 years.

Currently, the cooperation programme initiative
prioritizes 23 countries. All the beneficiaries have alrea-
dy made study visits to Brazil and have received direct
technical assistance through training activities, advi-
sory, national consultations and participation in semi-
nars. The joint work of ABC, FNDE and the Centre
to strengthening global actors in Food and Nutrition
Security was evidenced by the position adopted by Afri-
can Union heads of state, which, at its 26th Summit
in January 2016, recognized the value and potential of
school feeding programs that promote the purchase
of local foodstuffs. This was derived from an African
Union study mission to Brazil in late 2015, led by the
High Commissioner for Human Resources, Science

and Technology. The visit was carried out through the
partnership between the Government of Brazil and the
Centre, which has motivated the adoption of the school
feeding model as a continental strategy for improving
educational indicators, for promoting smallholder far-
ming, and for achieving the Sustainable Development
Goals (SDGs).

Finally, reiterating its support to the actions taken
in favor of FNS, the Brazilian Cooperation Agency ce-
lebrates the quinquennial of the Centre of Excellence
against Hunger of the WEFP under the feeling that uni-
ted we can transform realities. Although there are still
major challenges for overcoming poverty, reducing ine-
quities and promoting social inclusion, ABC is sure that
the collaboration between the Government of Brazil
and the Centre of Excellence, powered by South-South
cooperation programmes and projects, is an important
instrument for overcoming these obstacles.

ALMINGO, Joao. South-South Food and Nutrition Security promotion: the Brazilian experience multiplied. Revista de Direito Internacional, Brasilia, v. 14, n. 1, 2017 p. 6-8

[oe}



UniCEUB
ISSN 2237-1036

Access to Food as a Human
Right: Brazil, WFP and South-
South Cooperation

| Carlos R. S. Milani




Access to Food as a Human Right: Brazil, WFP
and South-South Cooperation

Carlos R. S. Milani*

Brazil’s engagement with international development cooperation (IDC)
as a provider is not new; its first experiences date back to the 1960’s. Howe-
ver, Brazil’s governmental funding and interest in IDC have grown since the
1988 Constitution, which marks the period of national re-democratization
of State-society relations. Even if in the nineties Brazil also had some expe-
riences as a provider of IDC, it was during President Lula’s administration,
after 2003, that both government and civil society organisations have placed
a stronger political emphasis and financial resources on South-South coo-
peration, having mobilised civil servants, several ministries, federal agencies,
and subnational entities in the conception and implementation of technical
cooperation projects. As part and parcel of this engagement, Brazil’s go-
vernment has also set up a sustainable partnership with the World Food
Program with the attempt to disseminate and transfer public policy norms,
practices and procedures in the field of the global fight against hunger. Since
2003 Brazil’s government has endeavoured to place hunger as one of the
worst violations against human rights, thus building a strong coalition with
WEP in defending the access to food and nutritional security by poorer po-
pulations in Brazil, in Latin America, in Africa and many other developing
regions in the world.

Brazil’s governmental action in this field is mainly related to policy trans-
fer and policy diffusion in various fields such as local food purchase pro-
grams, school nutrition projects, as well as small farming and agriculture
development activities. Even if the amounts related to Brazil’s cooperation
programmes should not be compared to what OECD-DAC countries have
been doing in humanitarian aid and agriculture cooperation, Brazil’s contri-
bution can be analysed at least from two other perspectives: (i) agents and
practices; (i) norms and the symbolic regime.

1. AGENTS AND PRACTICES

Delivering technical cooperation through civil servants from ministries
and public agencies is one of Brazil’s IDC main characteristics. Indeed, par-
ticularly since the 1988 Constitution and through the re-democratization
years, civil servants and technical consultants have developed expertise in
education, health, agriculture, culture, and public management, and have
also gained suitable knowledge and first-hand experience on the actual func-
tioning of the domestic politics and the complex interplay among interest
groups. Civil servants are the main agents of implementation of Brazilian
IDC; they tend to be less expensive than national and international ma-
rket professionals, and come from several institutions, ministries, and pu-
blic agencies such as FIOCRUZ (public health) or EMBRAPA (agriculture).
Their participation in Brazilian IDC has so far contributed to hindering the
increase of an “aid industry” in Brazil. As a result, many civil society orga-
nizations end up being excluded from IDC projects and programmes. There



are exceptions such as Viva Rio, Associagao Alfabetizacio
Solidaria (ALFASOL), Missao Crianca, which are exam-
ples of NGOs currently being involved in the Brazilian
Cooperation Agency’s educational and humanitarian
cooperation projects. By the way, it is relevant to highli-
ght that several Brazilian NGOs dealing with rights (hu-
man rights, women’s rights, right to development, right
to a safe environment, etc.) criticize the Brazilian gover-
nment for what they label as a “participation deficit”, a
subject that still needs more attention from academic
social science research and advocacy policy networks.

2. NORMS AND THE SYMBOLIC REGIME

The Brazilian government, particularly between
2003 and 2015, defended that the access to food is a hu-
man right. Nonetheless, in the deployment of its IDC
projects, the government avoided terminology, criteria
and norms related to OECD’s DAC and North-South
Cooperation. Words such as aid, practices such as po-
litical conditionality (human rights, democracy, etc.),
relationships such as donot/recipient, among others,
were absent from the official diplomatic discourse and
the Brazilian IDC narratives. A critical approach toward
traditional aid, as well as the country’s own capacities
to promote its development without much dependency
on North-South cooperation, have fostered the emer-
gence of Brazil’s IDC based on horizontality, non-con-
ditionality and the demand-driven principle. In official
documents produced by ABC and IPEA, for instance,
horizontality implies a lack of hierarchical relationships
between Brazil and its partner country, in terms of de-
cision-making and project implementation; non-condi-
tionality means that the Brazilian government respect
other sovereign developing nations, and does not im-
pose any political conditionality related to democracy
or human rights attached to its IDC programmes; the
demand-driven approach is rooted in the idea that deve-
loping countries are those who formulate and organize
their demands in view of cooperating with Brazil, wi-
thout any interference coming from Brasilia.

Of course all this diplomatic rhetoric needs to be
contrasted with empirical research, which is just emer-
ging within Brazilian and international academic and in-
dependent work. Moreover, particularly during Lula da
Silva and Dilma Rousseff’s mandates, Brazil’s foreign
policy has been investing in the construction of a sym-

bolic regime that is also strongly rooted in South-South
solidarity. Brazil is not a member of OECD, and favours
debates and proposals on IDC under the umbrella of
United Nations ECOSOC’s Development Cooperation
Forum, which is acknowledged by Brazilian foreign po-
licy as a legitimate and universal multilateral institution
or exchange and negotiation.

Besides, Brazil’s refusal to apply the norm of po-
litical conditionality is another key aspect of Brazilian
development cooperation in Haiti (and elsewhere).
Brazil’s government emphasizes State-to-State coope-
ration, respect for sovereignty, and a decision making
process driven by the demands of the partner country
as fundamental norms in its development cooperation
programmes. Those who believe that donor countries
can promote, and impose, their values (including liberal
democracy) through their foreign aid policies generally
criticize Brazil’s refutation of the political conditionality
norm. The same applies to those who think that be-
neficiary countries can actually change their domestic
politics thanks to the donors’ application of the condi-
tionality clause.

Referring to Sciences-Po Professor Bertrand Badie’s
last book, Le Temps des Humiliés, one can even say that
the use of conditionality is revealing of a “politics of
humiliation” that serves to reinforce the hierarchical
relationship between the “donor” and the “receptor”.
The term “political conditionality” appears in various
ways in the literature on development cooperation, but
gained prominence from the 1980s and 1990s, though
its first application it was during the period of struc-
tural adjustment programmes in the 1980s. Specialized
literature is still today very divided on this issue: it lacks
empirical evidence on reasons why or in which cases
donor countries apply the political conditionality clause;
there is no evidence either on the causal nexus between
its application and domestic political improvement in
beneficiary countries. In the case of Brazil, the gover-
nment prefers the emphasis on sovereignty and natio-
nal ownership to the promotion of human rights and
democracy without taking the reality of local contexts
into account.

All this being said, one should not forget that Brazil’s
official IDC programmes also provoke public debate wi-
thin academic circles and civil society organisations on
their private-public contradictions or even on the way
Brazil may end up “exporting” its own domestic ten-
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sions in the field of agriculture development. Brazil
promotes small scale farming and food security in its
IDC activities, but it is also an agribusiness champion.
In some cases IDC activities may also reveal conflicts
of interests between peasants or small family agriculture,
on one side, and large industrial agriculture, on the other.
One example of such a conflict may be the Pro-Savana

project developed in Mozambique by the Brazilian and
the Japanese governments. With an aim to foster open
evaluations and continuous monitoring of Brazil’s pre-
sent and future engagement with the World Food Pro-
gramme and other bilateral and multilateral development
agencies, these contradictions should also be at the heart
of national and international public debates

MILANI, Carlos R. S.. Access to Food as a Human Right: Brazil, WFP and South-South Cooperation. Revista de Diteito Internacional, Brasilia, v. 14, n. 1, 2017 p. 9-12

—_
\S)



a
UniCEUB
ISSN 2237-1036

II. DOSSIE TEMATICO: DIREITO
ALIMENTAR E COMBATE A FOME



UniCEUB
ISSN 2237-1036

WFP’s role in building
sustainable bridges between
the right to adequate food and
the freedom from hunger

Christiani Amaral Buani

Bruno Valim Magalhaes



WFP’s role in building sustainable bridges
between the right to adequate food and the
freedom from hunger*

O papel do PMA na construcao de pontes
sustentaveis entre o direito a alimentacao
adequada e a auséncia da fome

Christiani Amaral Buani**

Bruno Valim Magalhaes***

ABSTRACT

This communication applies a human rights approach and a human secu-
rity framework to the United Nations World Food Programme’s dual-logic
of food assistance-food aid. This is based on description and analysis of the
evolution of UN’s legal frameworks on the right to adequate food and the
freedom from hunger. Estimations will rely on the analysis of WEP contri-
bution on promoting food and nutritional security as a means for achieving
the Zero Hunger sustainable development goal paradigm.

Key words: development aid, food assistance, food and nutrition security

Resumo

Esta comunicacio aplica uma abordagem de direitos humanos e um qua-
dro de seguranga humana a légica dual da assisténcia alimentar-auxilio ali-
mentar do Programa Alimentar Mundial das Nag¢oes Unidas. Isso se baseou
na descri¢do e analise da evolucdo dos quadros juridicos das Nagoes Unidas
sobre o direito a alimenta¢io adequada e a auséncia da fome. As estimativas
aqui se baseardo na andlise da contribui¢io do PMA para a promogao da
seguranca alimentar e nutricional como meio de atingir o paradigma do ob-
jetivo de desenvolvimento sustentavel Fome Zero.

Palavras-chave: auxilio ao desenvolvimento, assisténcia alimentar, segu-
ranca alimentar e nutricional

One of the principles of modern Law is that its legality is neither restric-
ted to the modern-states conceptuality nor is people-innate. Rather, it is an
earthly social construct process. Accordingly, reflections and contestation are
commanding activities to the maintenance of that precept. To rethink and
to reinterpret constantly public commitments to international relations is to
meditate on what the society is and on what the human consortium needs
as lawful instruments for people protection and empowerment. As tools for
21 century’s legal design and enforcement, international institutions, such
as the World Food Programme (WEP), cannot drift away from this juridical



debate. Appropriately, this brief essay will stand on this
legal background while applying both a human rights
approach and a human security framework to WEFP’s
dual-logic of food assistance-food aid. Estimations will
rely on the analysis of this institution’s human secure
contribution on promoting food and nutritional securi-
ty as intervenient variables; providing means for synthe-
sis of a few outcomes on the global rights-based Zero
Hunger sustainable development goal paradigm.

Currently, hunger is taken as a condition in which a
person, for a sustained period, is unable to have suffi-
cient access to available food to meet basic nutritional
needs and perform essential daily activities. However,
linking food availability and accessibility to its nutritio-
nal utilization is a relative new legal feature. Up to the
1980s, the food utilization adequacy was not boldly in-
corporated into the concept. Thereby, whenever focu-
sing on the right to adequate food and freedom from
hunger, it is relevant to highlight that related legal ba-
ckgrounds play pivot-roles, since the end of the World
War II, for scaling up social food and nutritional needs
till today’s Zero Hunger development goal. The first si-
ght of this movement came with US President Franklin
D. Roosevelt’s call for the Hot Spring Conference, the
cornerstone for the future UN Food and Agriculture
Organization (FAO), in 1943. During this conference
it was designed the concept that food security meant
a “secure, adequate, and suitable supply of food for
everyone”, focusing mostly on the availability of food.
Additionally, in a more idealistic sphere, in 1945, Roo-
sevelt included in his Four Freedoms speech, as one of
the freedoms: the freedom from want. Which would be
included later by the UN as the access to wanted food.
Sufficient availability and access to food would provide
security and free people from hunger.

Despite no legal binding deriving from Roosevelt’s
actions in the late 1940s, those concepts of food secu-
rity and freedom from want formed part of the 1948
Universal Declaration of Human Rights adopted by
the United Nations, a global legal apparatus. Recogni-
zing that this freedom is one fundamental part of the
right to a human life with dignity and security, the 1948
Declaration cites that as a freedom to live in dignity,
“Everyone has the right to a standard of living adequa-
te for the health and well-being of himself and of his
family, including food” (Article 25). From this point on,
freedom from want got its food variable as an interna-
tional lawful right. Continuously, in 1960, the Internatio-

nal Covenant on Economic, Social and Cultural Rights
reiterated the Universal Declaration of Human Rights,
reinforcing the freedom from want as “the fundamental
right of everyone to be free from hunger” (Article 11).
Freedom from hunger would only cover both access
and availability of food. No mention to the adequacy
as the utilization of the food. Adequacy is linked to the
quantitative supply sufficiency to the demand of food.

When it started to be noted that availability alone
was not the only pathway for development and for self-
-sufficiency, the concept of food for development was
introduced and institutionalized. The creation of the
World Food Programme (WEP) in 1963 is one promi-
nent example for that. Scheduled to go into operation
in 1963, as a three-year experimental program, WEP’s
efforts focused on emergency assistance, relief and
rehabilitation, and special operations. Initially its focus
was on emergency assistance, or food aid logic, as its
logistics helped save many communities by the distri-
bution of food, giving people access to it. As the years
passed, WEP followed the legal development this essay
brings on. After the survival aid, featuring emergency
relief and rehabilitation, the institution started seeking
a fair performance of services for its served communi-
ties through technical cooperation programs. This new
approach composed WEP’s development aid feature, or
the food assistance logic. Two logics for the same para-
digm of freeing people from hunger.

In the 1980s, following the green revolution, which
helped to increase food availability, it was recognized
that food emergencies and even famines were not caused
as much by catastrophic shortfalls in food production
as by acute declines in the purchasing power of specific
social groups. Therefore, food security was broadened
to include both physical and economic access to food
supply. In that decade, poverty alleviation and the role
of women in development were promoted. Accordin-
gly, as daily economic activities are one essential feature
for overcoming poverty and gender inclusion, nutrition
starts to come in as it is at the basis for proper personal
performance as a health input. This scenario is one of
the main reasons why after the entry into force of the
of the Covenant, the Establishment of the Commit-
tee on Economic, Social and Cultural Rights, in 1985,
oversaw the adoption of the General Comment No. 12
The Right to Adegnate Food, describing the various UN
member-states’ obligations derived from the Covenant,
regarding the right to food and freedom from hunger.
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Utilization of food is now parallel with food access and
availability when treating hunger and can start to be
seen, as well, as right to adequate food.

Subsequently, in the 1990s, concrete plans were defi-
ned to eradicate or at least reduce hunger and malnutri-
tion drastically. In addition, the human right to adequate
food and nutrition was internationally reaffirmed and
committed national governments to a motre proactive
role. In addition to the fact that the academia and donors
acknowledged that food aid alone, the provision/availa-
bility of food isolated, was a barrier for self-sufficiency
and sustainable development. Later, in 2000, building
upon a decade of major United Nations events, gover-
nments engaged in a new global partnership to reduce
extreme poverty and setting out a seties of time-bound
targets that have become known as the Millennium De-
velopment Goals. The first one of these goals was to
halve, between 1990 and 2015, the proportion of people
who suffer from hunger, including nutrition.

This evolution evidences that modern Law structure
has no existence or causal powers apart from social pro-
cesses and their agents. Accordingly to this background,
the right to adequate food became modernly characteri-
zed as the obligation to respect, promote, protect and to
take appropriate steps to achieve progressively the full
realization of all of this freedom from hunger lawful ba-
ckdrop. Proportionally, the right to propetly eating can-
not be simply translated as having access to intake sup-
ply — the freedom from hunger stricto sensu till the 1980s.

It became immerged in social relations appropriate
measures that guarantee the exercise and enjoyment of
the right to adequate food, which intertwines intrinsi-
cally with development — hence, building sustainable
bridges, as this essay proposes on its title. This is so
because the right to adequate food now takes into con-
sideration that provisions have adequate utilization and
absorption of nutrients in aliment in order to all people
at all times be able to live a healthy and active life. Con-
sequently, in the late 1980s, as international regulations
started moving beyond protecting people only from
geopolitical risks, international legality became more
concerned with a human secure life with dignity, or so-
cietal risks; what reinforces the considerations from the
1985 General Comment No. 12 onwards.

In a last analysis, this late 20" century human secure
focused jurisprudence aims at a child who did not die;
a disease that did not spread; an ethnic tension that did

not trigger; a dissident who was not silenced; a human
spirit that was not crushed. It has been proven that peo-
ple who are already free from hunger s#icto sensu, but
suffer from access to adequate food utilization are still
at risk, because nutritional inadequacy not only hinders
socioeconomic advance but also may cause human ca-
sualties, fostering the risks described just above. These
factors threaten local, regional and international stabili-
ty as people’s lives might be at stake.

This ultimate ratio has led to new global conversa-
tions, and this right to adequate food has been transla-
ted as a crucial social debate within the United Nations
2030 Agenda and its 17 main durable objectives for glo-
bal advances — a rereading of the Millennium Develop-
ment Goals. Listed as the 2™ Sustainable Development
Goal (SDG) to be achieved on this 2030 Agenda, the
Zero Hunger paradigm, as stated in the first paragra-
ph, has consolidated itself into a single target-set able
to double sustainable food production systems, mostly
smallholder farmers” harvesting and stocking, and also
capable to sustain that people keep free from hunger
stricto sensu and free from any form of malnutrition. As
a means to achieve such targets, the 17" SDG, Partner-
ships for the Goals, aims at enhancing capacity building,
policy and institutional coherence, and promoting mul-
ti-stakeholder partnerships. Moreover, it is interesting
to visualize the evolution of the legal spectrum again
affects those development goals. This essay has shown
the construction of the debates from freedom from
hunger to right to adequate food. Those led to the Mil-
lennium Development Goal of cutting by half hunger,
which, finally, unfolded as the Zero Hunger challenge
proposed by the SDG 2.

This is why theorized change-pathways to achieving
the SGD 2 agglomerates arguments around people-
-centered precepts. Reinforcement of this proposition
requires a set of actions able to impact on the most
emergent and urgent human food and nutritional needs
and able to allow transition from quick action reliefs to
locally owned capacities — food aid to food assistance.
Finally avoiding the recurrence of inhumane conditions
in the long run. Therefore, it is already consolidated in
WEP’s Strategic Plans and Policy Issues since 2009 that
institutional effects are essential to achieve that transit
to broader development goals. For example, in WEP’s
2009-2013 and 2014-2017 Strategic Plans, an action desig-
ned to attend an emergency relief call should be scaled-
-up in a locally owned and efficient food and nutrition
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policies and legal landmarks logic; all integrated to social
protection and food and nutrition security strategies.
Concomitantly, focusing the planning on transitional
outcomes to structuring the demand of local and smal-
lholder agriculture; whose design and implementation
are thought to be culturally and nutritionally sensitive.

Nevertheless, despite its importance and new deve-
lopments, legal studies on food scarcely deepen into this
human secure approach to the international law. Alter-
natively, this is why this communication attempts to find
subsidy on WEFP. Following a chronological argument
evaluation, by the time of its creation, in the 1960s, the
great purpose of the WFP was to be a multilateral orga-
nization that could use food provisions as an effective
resource to promote development. As well as to res-
pond rapidly to emergency needs — already construc-
ting the bridges described above. WEP after the 1990s
developed a dual-logic approach beyond food aid. The
organization went beyond granting access and availabi-
lity to food and started to assist peoples develop their
own way to reach and produce adequate food, freeing
themselves from hunger sustainably. Under these two
logics, WEFP put into action three spheres: emergency
aid; pre-school and school meals; and other economic
and social assistance as food for development projects.

Hssentially, under this dual-logic paradigm and because
of its name, WFP tended to be thought only as a special
organization for the distribution of food to the hungry
people in-crisis — meeting only freedom from hunger nee-
ds. Despite emergency relief and feeding of special vulne-
rable groups, WEP’ recognized obligations’ significance
lays in its role as an instrument of human secure econo-
mic and social development, not only aid. WEFP unders-
tood it should not only feed people: it could protect and
empower them through the right to adequate food deve-
lopment without expanding its legal mission. This is why
discussions in the late 2000s have shifted how this agency
planned its policy issues and frameworks in its 2009 Policy
on Capacity Development. Part of the larger triennial 2009-
2013 and of 2014-2017 Strategic Plans, whose main goals
were to consolidate the bridges this essay debates.

Explaining why WFP activities now recurrently
include: the concept of national planning for social
as well as economic development; the importance of
the human factor in development and the urgent need
to mobilize human resources; and the need to tackle
the problem of under and unemployment that existed

throughout developing nations. The type of aid legally
granted by WEP is particularly suitable for the large
subsistence of smallholding farming sector, the basis
for locally consumed food, and this is why new tools
for catalyzing this processes were needed.

Therefore, as food assistance started gaining a
more essential role in projects involving a relatively
high amount of labor, and as WFP understood that its
purchase power to food distribution affects and sha-
pes local markets, as it assists its sustainable develop-
ment. Evidence-based studies have demonstrated that
potential harmful effects could be avoided if food aid
is granted as part of well-designed assistance develop-
ment plans in emerging nations. Attaining the right to
adequate food entailed development demands not only
to meet freedom from hunger needs, but also to end
these freedom demands.

This constitutes one of the reasons why WEP’ le-
gal framework for hunger and food design follows a
collective-shared relations ethos and is able to rethink
and to reinterpret constantly its public commitments to
people’s protection and empowerment. Mirroring the
international conjectural developments since its founda-
tion in the 1960s, WEP has, since 2009, migrated from
an aid-strategic plan basis to an assistance-strategic plan
basis without expanding its mandate or shocking it with
UNDP’s or FAO’s, whose actions follow closely but do
not overlap those of WIP.

Consecutively, as this sustainable bridges were built,
WEP found evidences in Brazil of a leading example
of how to overcome hunger with a people-centered
approach able to complement the UN’s agency long
knowhow on food aid. The Brazilian transition from
food aid to food assistance through its Zero Hunger
strategy includes programs that bridge freedom from
hunger and right to adequate food at the same time they
proportionate local capacity building. Brazilian policies
like its National School Meal Program, Food Acquisi-
tion Program and technical expertise assistance to smal-
lholder farmers became some of the country’s flagships.

Brazil’s shift from food aid to food assistance, focu-
sing on citizens’ capacity development, brought closer
Brazilian late 2000s” policies with WEP 2009’ dual-lo-
gic shift. As a means to catalyze this national successful
practice among demanding developing countries, Brazil
and WEP combined their expertise on food and nutri-
tion security and right to adequate food, both multiplied
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by South-South cooperation actions designed in one
knowledge hub: the WEFP Centre of Excellence against
Hunger — created in Brasilia in 2010.

The Centre has engaged since 2010 with more than
75 emerging countries and has influenced more than 28
countries with tangible outcomes. Some results can be
quickly measured as political and legal outputs for ca-
pacity development for sustainable food and nutrition
security and right to adequate food, such as working
and action plans, and some outcomes as full legal fra-
meworks and policy structures to consolidate the sus-
tainable bridge this essay argues about. These positive
outcomes influenced part of a now driving normative
policy for WEP’s next five years. The development-ena-
bling and life-empowering work that respect, promote
and protect the poorest and most marginal people be-
came today’s central cause for WPE’s strategic plans ap-
proach, such as the 2077-2021 Strategic Plan. Reinforcing
1948’s and 1985’ right to adequate food, and 2009-2073
and 2074-2017 Strategic Plans’ designs.

Bringing the conclusions back to the Law’s basic
precept as an earthly social construct process, WEFP
strengthens legal frameworks as pivot-players, such as
the Centre of Excellence, for scaling up social food
needs to development goals as it incorporates into its
strategies working collaboratively across institutional
boundaries at the humanitarian-development and pea-
ce-building nexus. In-line with the 2017-2021 policy on
WEP’s role in human security and transition.
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Resumo

Desde a Conferéncia da Food and Agriculture Organization (FAO) de
1996, o direito humano 2 alimentagio foi estabelecido como obriga¢io dos
Estados nacionais. A comunidade internacional coube o papel de garantir
que, nos paises periféricos, fossem criados mecanismos de implementacio
de controle dessas obrigages. O que estd em questdo ¢ garantir o acesso ao
alimento e, nesse aspecto, além da geracdo de emprego e renda, estao a dis-
tribuicdo e a comercializacdo dos alimentos. Esses elos da cadeia ocorrem,
especialmente, nos paises subdesenvolvidos a revelia do setor privado que,
em grande medida, sio empresas transnacionais. O presente texto visa ana-
lisar, interdisciplinarmente, essas questdes, a luz das medidas adotadas pelos
paises latino-americanos e europeus. A metodologia adotada nessa pesquisa
teorica ¢ bibliografica e descritiva. Assim, serdo analisados: a) os proces-
sos de internacionaliza¢io e diversificacdo dos direitos humanos forjando a
criagdao de novos direitos a serem protegidos, como o direito humano a ali-
mentacio; b) a realizacdo progressiva do direito humano a alimentacio e do
regime alimentar internacional em termos de desenvolvimento econémico;
) a questdo da seguranca alimentar e nutricional e a progressiva realizacio
do direito humano a alimentac¢io, a partir das experiéncias da Unido Eu-
ropeia ¢ América Latina. Nesse contexto, verifica-se que o maior desafio a
realizagdo progressiva do direito humano a alimentagio na América Latina
esta nos fatores econémicos e estruturais e referentes a evolu¢io do sistema
agroalimentar internacional.

Palavras-chave: Direito humano a alimentagao. Seguranca alimentar e nu-
tricional. Regime alimentar internacional. Desenvolvimento. América Latina.

ABSTRACT

Since the Food and Agriculture Organization (FAO) Conference in
1996, the human right to food was established as an obligation of national
states. To the international community fit the role to ensure that, in the



peripheral countries, implementation of control mecha-
nisms of these obligations were created. The question
was to ensure access to food and, in this respect, in
addition to generating employment and income, are the
distribution and marketing of food. These links in the
chain occur especially in developing countries by default
private sector that largely are transnational companies.
This text aims to analyze interdisciplinar these issues in
the light of the measures adopted by Latin American
and European countries. Thus, will be analyzed a) the
internationalization and diversification of human rights
forging the creation of new rights to be protected, such
as the human right to food; b) about the progressive
achievement of human right to food in the internatio-
nal food regime in terms of economic development;
and c) the issue of food and nutricional security and the
progressive achievement of human right to food from
european union and latin america experiences. In this
context, the greatest challenge to the progressive achie-
vement of the human right to food in the Latin Ameri-
ca is in the economic and structural factors and related
to the evolution of the international agrifood system.

Keywords: Human right to food. Food and nutricional
security. International food regime. Development. Latin
America.

1. INTRODUCAO

Desde os arranjos que antecedem a Declara¢io Uni-
versal dos Direitos Humanos, de 1948, ha esforcos no
sentido de promover a realizagdo desses direitos, bus-
cando-se envolver os Estados a ndo s6 compromete-
rem-se na sua garantia, mas também a criarem meios
para efetiva-los. Para isso, as leis sio essenciais, mas a
sua existéncia nao é suficiente; faz-se necessario o de-
senvolvimento de politicas que viabilizem a sua con-
cretizagdo. Diante dos cenarios de aprofundamento e
diversificacao dos direitos humanos, notadamente ap6s
a Década de 1990, nos processos de afirmacao interna-
cional e nacionais, surgem novos direitos fundamentais
a dignidade humana.

Nesse catalogo esta o direito humano a alimenta¢ao
(DHA), estabelecido na Conferéncia da Food and Agri-
culture Organization (FAO) de 1996, como obrigagio
dos Estados Nacionais pela sua efetivaciao. Determinou-
-se, também, que 4 comunidade internacional caberia o

papel primordial de garantir que, nos paises periféricos,
erigissem-se mecanismos com vistas a torna-lo mais do
que um jogo abstracionista. Essas diretrizes buscam per-
mitir acompanhar instrumentos dos Estados e da co-
munidade internacional, notadamente da FAQO, e suas
articulagbes praticas. O que estd em questdo ¢ garantir o
acesso ao direito a alimentos e, nesse aspecto, além de,
reconhecidas as condi¢oes a seguranca alimentar, obser-
vada a geracio de emprego e renda, estdo a distribuicao
e a comercializa¢io dos alimentos.

Nesse contexto, relacdes econdmicas, comerciais e
financeiras, entenda-se — se consubstanciam as difi-
culdades de realizacio do DHA. Em 2013, o indice de
precos dos alimentos da FAO marcou em média 209,9
pontos, estando 1,6% abaixo do registrado em 2012 e
9,1% menor do que o relativo a 2011, quando este indi-
ce alcancou niveis inauditos. Cereais — em crescimento
proximo a 7,2% em relagao a 2012 —, 6leos e agucar ti-
veram seus precos reduzidos em func¢do do aumento da
sua oferta, enquanto que carne — alimentos proteicos
de modo geral — seguiu com prego elevado.

A importancia desse artigo se encontra no contexto
de aumento dos indices de fome e desnutricio no mun-
do e a seguranca alimentar e nutricional' foi, amplamen-
te, tratada em termos dos limites a0 acesso e as con-
dicdes da comercializacido e distribuicao de alimentos
foram discutidas em féruns mundiais. No entanto, os
avancos para solucionar esse problema foram limitados,
mas nao podem ser considerados ineficazes de todo.
Entre 2010 e 2012, aproximadamente 870 milhdes de
pessoas ndo consumiram alimentos a contento das ne-
cessidades nutricionais diarias; desse total, pelo menos
852 milhdes vivem em paises subdesenvolvidos.” Ainda
de acordo com dados da Organizacdo das Nac¢des Uni-
das para Fome e Alimenta¢ao (FAO), em 2009, eram
mais de um bilhdo de pessoas em situa¢ao de fome no
mundo, das quais 63% estariam na Africa.

Dessa forma, o presente artigo visa analisar as ques-

1 Seguranca alimentar e nutricional é a realizagao do direito de
todos ao acesso regular e permanente a alimentos de qualidade, em
quantidade suficiente, sem comprometer o acesso a outras necessi-
dades essenciais, tendo como base praticas alimentares promotoras
de satde, que respeitem a diversidade cultural e que sejam social,
econémica e ambientalmente sustentaveis. MALUE, Renato Sérgio.
Seguranga Alimentar ¢ Desenvolvimento Econoémico na América
Latina: o caso do Brasil. Revista de Economia Politica, Sio Paulo,
n.15, p.134-140, 1995.

2 Dados de 2013, retirados da Food and Agriculture Organiza-
tion, disponiveis em: <http://www.fao.org/home/en/>.
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toes da progressiva realizacdo do direito humano a
alimentacio nos Estados, observando-se as condicoes
para a seguranca alimentar e nutricional, a partir da
analise dos principais movimentos e mecanismos esta-
tais na América Latina em comparacdo com medidas
da Unido Europeia. Essa compara¢ao é uma forma de
se pensar a relagdo entre realizagdo do direito humano
a alimentacao com desenvolvimento econdmico. Para
tanto, dividiu-se o presente trabalho em trés momentos:
primeiramente serdo analisados. Assim, serdo analisados
os processos de internacionalizacio e diversificacio dos
direitos humanos forjando a criagdo de novos direitos
a serem protegidos, como o direito humano a alimenta-
cdo. Em um segundo momento, discorrer-se-a sobre a
realizacdo progressiva do direito humano a alimenta¢ao
e do regime alimentar internacional em termos de de-
senvolvimento economico. Por fim, serd tratada a ques-
tao da seguranca alimentar e nutricional e a progressiva
realizagdo do direito humano a alimentacao, a partir das
experiéncias da Unido Europeia e América Latina.

2. DIREITO HUMANO A ALIMENTACAO: CONTEXTO
DO SURGIMENTO E DA AFIRMAGCAO

A partir do pés-Segunda Guerra Mundial, inicia-se
a expansio dos direitos humanos, impulsionada pela in-
ternacionalizacio desses direitos, sendo colocados como
referencial ético para orientar as relacOes intra e interes-
tais. A ruptura no paradigma de direitos humanos, vigen-
te até aquele momento, abre uma senda para a reflexdo
acerca da necessidade da reconstrucao de cenarios: intet-
no, com o esfor¢o adequagao (em maior ou menor me-
dida, nos diferentes espacos do Globo) a novos padroes
éticos e morais; e externo, com o surgimento do Direito
Internacional dos Direitos Humanos (DIDH).

O desenvolvimento do DIDH consiste na constru-
¢do de um sistema de normas internacionais, que pre-
veem procedimentos e firmam instituicbes para garan-
tir a implementa¢io dessa nova concepgao de direitos
humanos, promovendo mundialmente o seu respeito
nos e pelos Estados. Ainda, hd que se considerar, nes-
se processo de afirma¢ido de uma ordem internacional
para a protecao dos direitos humanos, a prépria criagao
da Organizagio das Nagoes Unidas (ONU)? e das suas

3 Destarte, a busca pelos objetivos da ONU ¢é marcada pela cres-
cente normatizagio internacional dos direitos humanos e leva a so-

agéncias especializadas.t A expansio de organizacoes
internacionais com propédsitos de cooperacio amplia,
significativamente, a agenda internacional para que se
possam conjugar novas e emergentes preocupagdes na
protecdo dos direitos humanos.

Como documento inaugural, tem-se a Declaracio
Universal de 1948, que a concep¢ao contemporanea de
Direitos Humanos e suas intencées de universalidade
e indivisibilidade. A ela se somam os Pactos Interna-
cionais sobre Direitos Civis e Politicos e o sobre Direi-
tos Sociais, Econdmicos e Culturais, de 1966. Os trés
documentos passam a representar o International Bill of
Human Rights (a Carta Internacional dos Direitos Hu-
manos), declarada jus cogens pela Corte Internacional de
Justica (CIJ), em 1970. A Carta foram acrescidos uma
série de amplos tratados especiais de direitos humanos
(proscri¢io da tortura, extin¢ao das formas de discrimi-
nacio em relacio 2 mulher etc.).’

Ainda, na Conferéncia Mundial dos Direitos Hu-
manos de Viena, promovida pelas Nagdes Unidas, em
1993, foi reforcada a validade universal dos direitos hu-
manos, apesar de uma certa resisténcia dos pafses asiati-
cos, que tentavam relativiza-los e de uma outra cosmo-
visdo da interpretacdo islamica dos direitos humanos. A
Declaracao de Direitos Humanos de Viena, em seu §
5°, afirma: “todos os direitos humanos sio universais,
interdependentes e interrelacionados. A comunidade in-
ternacional deve tratar os direitos humanos globalmen-
te, de forma justa e equitativa, em pé de igualdade e com
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a mesma énfase.

ciedade internacional a nio mais admitir a soberania como obsticulo
a sua atuagdo para evitar ou cessar violagoes. Dessa forma, aumen-
tam as pressoes da comunidade internacional para que as condutas
estatais estejam compassadas com a observancia dos direitos fun-
damentais dos individuos que se encontram em seu territdrio. A
ONU tem como objetivos: a defesa dos direitos fundamentais do
ser humano; garantir a paz mundial, colocando-se contra qualquer
tipo de conflito armado; buscar mecanismos que promovam o pro-
gresso social das nagGes; criar condi¢des que mantenham a justica
e o direito internacional. ORGANIZACAO DAS NAGCOES UNI-
DAS. Carta das Nagdes Unidas. 1945. Disponivel em: <http://
www.un.otrg/spanish/Depts/dpi/portugues/charter/index.htm>.
Acesso em: 10 out. 2016.

4 As agéncias especializadas, como a Organizacao das Nacoes
Unidas para a Alimentacio e Agricultura (FAO), a Organizacao das
Nagoes Unidas para a Educacio, Ciéncia e Cultura (UNESCO), a
Organizagao Mundial da Sadde, entre outras, sao criadas mediante
acordo firmado por Estados, vinculadas as Nag¢oes Unidas, mas pos-
suem autonomia, com independéncia juridica e de conteddo.

5 BIELEFELDT, Heiner. Filosofia dos Direitos Humanos.
Trad. Dankwart Bernsmuiller. Sio Leopoldo: UNISINOS, 2000, p.11.
6 ORGANIZAGCAO DAS NACOES UNIDAS. Declaragio e
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A Década das Conferéncias, como ficou conhecida a
de 1990, exsurge a fim de encontrar respostas a comple-
xidade das tematicas assumidas como prioridades, dian-
te da inter-relacdo entre seguranca, economia, direitos
humanos e democracia, apresentando a conexido global
entre elas. Esse contexto fez com que se disseminasse a
concepcio de que

[..] se os temas abordados eram globais, o
que ocorresse numa area afetaria as outras. A
inducio légica poderia levar também a uma
interpretagao politico-juridica se nao kantiana,
de imperativos éticos categoricos, pelo menos
grociana, de interesses compartilhados: num
mundo efetivamente globalizado, o interesse
de todos seria o interesse de cada um; as
diferengas individuais de enfoques podem
e devem ser administradas pelo Direito. Em
lugar da abstencdo perante as jurisdi¢coes
nacionais, as conferéncias propunham esforgos
abrangentes, de todos os atores influentes.’

A Declaracio de Viena e o Programa de A¢éo, con-
siderando as grandes mudancas ocorridas no cenario
internacional, incluem, como temas fundamentais: a
promogao e o incentivo do respeito aos direitos huma-
nos e as liberdades fundamentais para todos; do respei-
to ao principio da igualdade de direitos e da autodeter-
minac¢io dos povos; da paz; da democracia; da justica;
da igualdade; do Hstado de direito; do pluralismo; do
desenvolvimento; das melhores condicoes de viver e
de solidariedade. Tudo a fim de dar novos passos no
compromisso da comunidade internacional, com vis-
tas a alcancar progressos substanciais nos direitos
humanos.*Em relacio ao cenirio de desenvolvimento
de novos direitos a serem protegidos, surge em 1996, na
Conferéncia da FAO, o direito humano a alimentacio.
Os Estados Nacionais devem garantir a sua efetivagao.
A comunidade internacional cabe o papel de garantir
que, nos pafses periféricos, erijam-se mecanismos com
vistas a torna-lo mais do que um jogo abstracionista. O que
esta em questdo ¢ garantir o acesso ao alimento e, nesse
aspecto, a geracao de emprego e renda, bem como a
distribuicdo e a comercializacao dos alimentos.

Programa de Agao de Viena. 1993. Disponivel em: <http://www.
pge.sp.gov.br/centrodeestudos/bibliotecavirtual /instrumentos/
viena.htm>. Acesso em: 10 out. 2016.

7 ALVES, José Augusto Lindgren. Relagdes Internacionais e
Temas Sociais. A Década das Conferéncias. Brasilia: IBRI, 2001.
8 ORGANIZACAO DAS NACOES UNIDAS. Declaragio e
Programa de Agao de Viena. 1993. Disponivel em: <http://www.
pge.sp.gov.br/centrodeestudos/bibliotecavirtual /instrumentos/
viena.htm>. Acesso em: 10 out. 2016.

O direito humano a alimentacio (DHA) vem ad-
quirindo maior importancia no embasamento de pro-
gramas voltados para garantir a seguranc¢a alimentar e
nutricional (SAN) e de leis de seguranca alimentar em
diferentes pafses. A perspectiva desse direito traga ele-
mentos especificos para a atua¢ao do Estado no tocante
a0 acesso aos alimentos pela populacio, podendo ser
definido por:

[.] ter acesso, de maneira regular, permanente
e livre, seja diretamente, seja mediante compra
em dinheiro, a uma alimentagio quantitativa
e qualitativamente adequada e suficiente, que
corresponda as tradi¢coes culturais da populagio
a que pertence o consumidor e que garanta uma

vida psiquica e fisica, individual e coletiva, livre de
angustias, satisfatétia e digna.’

A constru¢ao desse conceito foi marcada por
um longo caminho de discussGes em organismos
internacionais,” tendo em vista a complexidade que o
tema envolve. Em outras palavras, os embates na sua
construcao se relacionavam com a defini¢ao os respon-
saveis pelo seu cumprimento, as punicGes cabiveis, cus-
tos e recursos e, ainda, dois aspectos mais abstratos: a sua
defini¢do e orientacdo para ser cumprido pelo mundo
subdesenvolvido partia de pafses ricos, impulsionadores
de uma ‘ordem alimentar mundial” extremamente desfa-
voravel para as populagoes pobres dos paises subdesen-
volvidos. Além disso, trata-se de um direito de todas as
pessoas, mas aquelas afetadas pela fome se destacariam
das demais em termos de medidas e de programas ado-
tados sob a definicio de DHA. Além disso, por falta de
condi¢oes fisicas, psicologicas, as pessoas em situacao de
fome ndo teriam capacidade de atuarem como sujeitos
do seu direito a uma alimentacio adequada.'

Niao se coloca em duvida o quao imprescindivel é
o consumo diario e em quantidades adequadas de nu-
trientes pela populagio de um pafs. Sabe-se, também,

9 FOOD AND AGRICULTURE ORGANIZATION. Dire-
trizes voluntarias: em apoio a realizagio progressiva do direito a
alimenta¢ao adequada no contexto da seguranga alimentar nacional.
Roma, 2004. Disponivel em: <http://www.fao.org/docrep/006/
Y5160s/Y5160s00.htm>. Acesso em: 12 out. 2016, p. 04. Para
maiotres esclarecimentos e reflexdes se indica: BOURRINET,
Jacques; FLORY, Maurice. L’ordre alimentaire mondial. Eco-
nomica: Paris, 1982.

10 Com base nas leituras feitas, acredita-se que o debate, nos or-
ganismos multilaterais, sobre essa limitacdo conceitual tenha se in-
tensificado nos anos 1980.

11 HABIB, Bernard. Droits de ’lhomme et alimentation. In:
BOURRINET, Jacques; FLORY, Maurice I’ordre alimentaire
mondial. Economica: Paris, 1982.
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que essa imprescindibilidade por si s6 nao determina
que todos tenham acesso a alimentos. Como exemplo,
em 2009, havia um bilhio de subnutridos no mundo,
dos quais 53 milhoes eram latino-americanos.'” Alimen-
tar-se ¢ uma necessidade basica do ser humano, que re-
quer uma regulamenta¢ao publica com vistas a garanti-
-la em condi¢oes adequadas a populacio. Os numeros
ligados a situagio alimentar no mundo, de modo geral,
mostram que os Estados nacionais, especialmente os
ndo desenvolvidos, ndo alcancaram uma férmula para
solucionarem a inacessibilidade aos alimentos.

Mobilizagdes internacionais destinadas a transfor-
mar, positivamente, o quadro da fome no mundo, no
que se destacam os Objetivos para o Desenvolvimento
do Milénio do que a assinatura das diretrizes voluntarias
¢ resultante, os nimeros parecem dificeis de serem con-
tornados favoravelmente:

Aunque se han logrado progresos significativos
hacia la consecucién de la meta establecida en
los objetivos de desarrollo del Milenio (ODM)
de reducir a la mitad la proporciéon de personas
subnutridas, serd necesario acelerar el ritmo a fin de
poder alcanzar el objetivo para el afio 2015. Lograr
el objetivo de la CMA de reducir el nimero absoluto
de personas hambrientas de casi 800 millones a

400 millones resultara mas dificil, pues para ello se
requeriran progresos mucho mas rapidos.”

Por outro lado, tdo ou mais importante do que o
estabelecimento do seu conceito ¢ a importancia da
sua materializagao: “[...] food security stands as a fun-
damental need, basic to all human needs and the orga-
nisation of social life. Access to necessary nutrients is
fundamental, not only to life per se, but also to stable and
enduring social order.”’* No sentido colocado por Josué
de Castro, em Geopolitica da Fome, tratar da questao do
acesso aos alimentos significa a valorizacao fisiologica
do homem. A caréncia de nutrientes na dieta alimentar
constitui fator para reduzir a capacidade da populacio
em se desenvolver como seres humanos plenos."”

12 FOOD AND AGRICULTURE ORGANIZATION. El es-
tado mundial de la agricultura y la alimentaciéon. Roma, 2009.
Disponivel em: <http://www.fao.org/docrep/012/10680s/i0680s.
pdf >. Acesso em: 12 out. 2016.

13 FOOD AND AGRICULTURE ORGANIZATION. El es-
tado mundial de la agricultura y la alimentacién: comercio ag-
ricola y pobreza ¢puede el comercio obrar en favor de los pobres?
Roma, 2005. Disponivel em: <ftp://ftp.fao.org/docrep/fao/008/
a0050s/20050s_full.pdf>. Acesso em: 12 out. 2016.

14 HOPKINS apud MAXWELL, Simon. Food security: a post-
modern perspective. Food Policy, v.21, n.2, p.155-170, 1996, p.158.
15 CASTRO, Josué de. Geopolitica da Fome: ensaio sobre os
problemas de alimentacio e de populacio. v.1. Sao Paulo: Brasil-

Nos dltimos anos, tem-se percebido um refor¢o da
importancia de se alcancar a condicio de Seguranca Ali-
mentar e Nutricional em que a realizacdo progressiva
do Direito Humano a Alimentacio estaria concretiza-
da. Representa considerar, normativamente, o alimento
como um requerimento para a existéncia humana e uma
exigéncia das/para as atividades humanas. E essencial;
deve ser tomado pela sua totalidade, caso contrario, nao
seria imprescindivel. Para se efetivar, a alimentagao pre-
cisa ser encarada em toda sua complexidade: condi¢oes
da producdo agroalimentar, nivel de desenvolvimento
do pafs, confianga nas institui¢oes.

Entretanto, ndo existem determinacdes claras sobre
o melhor método para construir o caminho para a reali-
zagdao do DHA, isto é: garantir o acesso ao alimento com
base na transferéncia de renda monetaria ou atrelada a
compra de alimentos. Afinal, se ao Estado cabe obriga-
cdo de garantir alimentaco suficiente e adequada, entao,
uma politica de transferéncia de renda para se enqua-
drar, conceitualmente, na garantia da seguranca alimen-
tar deve ser complementada com dispositivos para tal.'®

O direito a0 desenvolvimento econdémico esta, rei-
teradamente, atrelado ao direito alimentar.'” Entretanto,
a efetivacio do direito humano a alimentacao, a garan-
tia de que serd, progressivamente, realizado nos pafses
nao desenvolvidos, envolve toda a comunidade inter-
nacional. Além disso, evidencia o hiato existente entre
as economias avancadas e periféricas, quanto a inser¢ao
econdémica internacional.

3.A REALIZAGAO PROGRESSIVA DO DIREITO
HUMANO A ALIMENTAGAO, REGIME ALIMENTAR
INTERNACIONAL E DESENVOLVIMENTO

Nas Diretrizes Voluntarias — documento elaborado
pela FAO, em 2004 — estabelece-se a recomendacio

iense, 1968.

16 TAKAGI, M. et al. A politica de seguranca alimentar e nutri-
cional do Brasil a partir do programa Fome Zero. In: ORTEGA,
A.C.; ALMEIDA FILHO, N. Desenvolvimento territorial, se-
guranga alimentar e economia solidaria. Campinas-SP: Editora
Alinea. 20006, p.159-184.

17 EIDE, Asbjorn. Human rights requirements to social and eco-
nomic development. Food Policy, v. 21, n. 1, 1996, p. 23-39.

18  Sua mais recente edicio foi langada em 2015, mas o texto seg-
ue substancialmente sendo o aprovado em 2004. Pode-se acessar a
edicdo de 2015 em: <http://www.fao.org/3/b-y79370.pdf>.
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para que todos os atores internacionais assumam res-
ponsabilidades pela alimentagio. Ressalta, também, o
comércio internacional como importante mecanismo
para o estabelecimento da Seguranca Alimentar ¢ Nu-
tricional por meio da promoc¢io do desenvolvimento
economico que ele deve acarretar. Atenta para o papel
da Organizacao Mundial do Comércio (OMC) na re-
gulamentagdo de um comércio menos desigual entre
paises desenvolvidos e nio desenvolvidos.” Ademais,
no comércio agricola pesam os subsidios e outras tarifa-
¢Oes utilizadas pelos pafses desenvolvidos.

Além disso, o referido documento ressalta a impor-
tancia da atuagao conjunta da comunidade internacional
para a realizacdo progressiva do direito humano a ali-
mentacio, colocando-a em termos de cooperagdo técni-
ca, descrita como segue:

Os paises desenvolvidos e em desenvolvimento
deveriam atuar conjuntamente para apoiar seus
esforcos destinados a lograr a realizagio progressiva
do direito a alimentag¢do adequada no contexto
da seguranga alimentar nacional por meio da
cooperagdo técnica, inclusive para o fortalecimento
da capacitagdo institucional, e da transferéncia de
tecnologia em condi¢des estabelecidas de comum
acordo, conforme compromissos assumidos nas
principais conferéncias internacionais, em todas as
esferas abarcadas por estas diretrizes, com especial

atencdo aos impedimentos para a seguranca
alimentar como o HIV/AIDS.?

Entretanto, ha elementos caracterizadores do siste-
ma alimentar mundial que tendem a interferir na reali-
zagdo progressiva do direito humano a alimentacao se-
riam: concentracdo de poder e de recursos nas grandes
companhias de producio e de distribui¢io de alimen-
tos, sistemas de ofertas de alimentos que excluem os
pequenos agricultores, que produzem em menor escala,
comércio internacional excludente até mesmo nas ne-
gociacoes para arrefecimento de barreiras.”!

Numa perspectiva historica, a constricio de alimen-
tos detonada pela 2* Guerra Mundial nos paises desen-

19 FOOD AND AGRICULTURE ORGANIZATION. Dire-
trizes voluntarias: em apoio a realizagio progressiva do direito a
alimentagdo adequada no contexto da seguranca alimentar nacional.
Roma, 2004. Disponivel em: <http://www.fao.org/docrep/006/
Y5160s/Y5160s00.htm>. Acesso em: 12 out. 2016.

20 FOOD AND AGRICULTURE ORGANIZATION. Dire-
trizes voluntarias: em apoio a realizagio progressiva do direito a
alimentagdo adequada no contexto da seguranca alimentar nacional.
Roma, 2004. Disponivel em: <http://www.fao.org/docrep/006/
Y5160s/Y5160s00.htm>. Acesso em: 12 out. 2016.

21 MAXWELL, Simon; SLATER, Rachel. Food policy: old and
new. Food Policy, v.21, n.5-6, 2003, p.531-553.

volvidos, sobretudo, deu 2 autossuficiéncia de alimen-
tos um carater praticamente de seguranga nacional e de
condicdo basica para existéncia de seguranca alimentar.
Nesse cenario nasce a Organizacdo das Na¢oes Unidas
para a Alimentagdo e a Agtricultura (FAO), em 16 de
outubro de 1945.* A pauta era organizar os alimentos e
a agricultura com vistas a orientar a producio e a distri-
buicio dos alimentos e evitar situacoes de carestia.

Hssas discussoes, para ordenar a agricultura interna-
cional em termos de politica comercial, evidenciaram os
protecionismos dos EUA e Europa para com o setort.
Destarte esses paises perseguirem o livre comércio, esse
arranjo internacional para agricultura fez valer os inte-
resses protecionistas dos paises avancados. Os EUA,
por exemplo, conseguiram manter suas medidas de
controle de importagao e comércio administrado por
meio do GATT (General Agreement on Tariffs and Trade ou
Acordo Geral de Tarifas e Comércio), em detrimento da
Organizacgao Internacional do Comércio. A impossibili-
dade desses paises se entenderem, EUA e Gra-Bretanha
principalmente, solapou a emergéncia de uma Comis-
sao Internacional de Alimentos (World Food Board) e, por
conseguinte, de um planejamento multilateral eficiente
na distribui¢ao de alimentos. Assim, a organizacdo dos
alimentos se tornou nacionalmente regulado.”

O sistema de comércio pro-desenvolvimento ¢é
aquele que se fundamenta em paises ricos reduzindo
suas tarifas e subsidios para os paises menos desenvolvi-
dos, ainda que a concorréncia imperfeita dos mercados
impegca afirmar que o livre comércio poderia beneficiar
todos os produtores de commuodities agricolas dos paises
em desenvolvimento.*

As desregulamentacoes® do sistema financeiro ame-

22 A FAO ¢ a Organizagio das Nagbes Unidas para a Agricultura
e Alimentagao. Maiores informacoes sobre a Organizagio podem
ser acessadas em: <http://www.fao.org/home/en/>, ou na FAO
Brasil: <https://www.fao.orgbtr/>.

23 FRIEDMANN, Harftiet. Uma Economia Mundial de Alimen-
tos Sustentavel. In: BELIK, W; MALUE, R.S. (orgs.) Abastecimen-
to e Seguranga Alimentar: os limites da liberalizagio. Campinas:
IE/Unicamp, 2000, p. 1-22.

24  SHAIKH, Anwar. Globalization and the myth of free trade.
New School University: New York, 2003.

25 A revolugio dos derivativos foi essencial para a estabilizacdo
dos mercados de moedas e fomentando a capacidade global de dis-
tribuicdo dos titulos do Tesouro americano, a partir da derrocada do
cambio fixo. Reducio dos custos dentro dos EUA, com o aumento
das economias de escala adquiriu funcdo anti-inflacionaria sob o
délar ancorando o capitalismo mundial. Nao se tratava de reducio
do papel do Estado americano, mas da defesa do fim da regulagio.
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ricano e europeu iniciadas entre as décadas de 1970 e
1980, e aprofundadas nas décadas que se seguiram, tot-
nam ainda mais complexa a relacdo entre paises desen-
volvidos ¢ em desenvolvimento no sistema alimentar
global (Quadro 1). Dessa forma, os EUA se tornam o
epicentro da andlise dos fatores influentes sobre a rea-
lizagao progressiva do DHA. Em uma perspectiva his-
torica, o despejo de grios, em economias subdesenvol-
vidas, promovido pelos EUA no auge daquele processo
na década de 1980, permitiu o reforco deste, além de
tornar ainda mais dificil o acesso a alimentacio nesses
paises (Quadro 1). Veja-se o tratamento a agricultura
dispensado pelos EUA e sua relagio com a posiciao do

mercado internacional entre 1900 ¢1990:

Periodo

Contexto

Tratamento a agricultura

Corolario da
Doutrina Mon-
roe de Theodore
Roosevelt, 1904

Construciao uma
area de livre
comércio especial-
mente com seus
vizinhos

Logistica eficiente e acor-
dos tarifarios para comer-
cializar bens agricolas ao
menor custo.

Crise de 1929

Producio indu-
strial representava
42% do total
mundial, embora
houvesse desigual-
dade da economia
doméstica

Estava particularmente
vulneravel a desvalori-
zagdo de pregos.

Entre as décadas

de 1940 ¢ 1970

Comércio exterior
era mecanismo
para compensar
excesso de capaci-
dade e penetrar no
aparato de policy-
making dos pafses
europeus objeto
do Plano Marshall.

As exportacoes da agri-
cultura eram muito im-
portantes, porém se man-
tinham em apenas 5% do
PIB de 1929.

1970-1980

Consolidar sua
posicdo hegemoni-
ca a partir da sua
‘base imperial
doméstica’.

Vantagens competitivas
na agricultura; expansao
consideravel de milho,
produtividade agticola
superior a de varias
industrias; commodities
agricolas com pregos
clevados. Expansio entre

Periodo Contexto Tratamento a agricultura
Posi¢ao desta
poténcia em
relagdo ao desen-
volvimento dos
paises do Terceiro . .
Promogio agressiva das
Mundo; encora- - .
. exportagoes agricolas
jamento desses ;
. estadunidenses para sub-
paises a comprar L .
stituir ajuda alimentar aos
notas do Tesouro . .
mericano. amém | PASES subdesenvolvidos
americano, amé
5 (Trade Act). Entrada do
dos petrodolares. modelo asticola estaduni
, . odelo agricola estaduni-
1974 a década de | Grandes quantias 5 o
S . dense nesses paises, in-
1980 de dinheiro safram . ~
duzindo a transformacio
emprestadores . .
da agricultura familiar em
para tomadores S ~
. orientada para exportagio
gstrangelros. ¢ agronegdcio. O Primei
Bancos dos EUA 2 £OCIO- .
ro Mundo exportava mais
se tornaram a .
o bens agricolas do que o
primeira fonte de .
. Terceiro Mundo.
financiamento de
balancos de paga-
mentos e de inve-
stimentos publicos
e privados.
Adoc¢io de politicas
- rotecionistas para en-
Volatilidade finan- If)r aar alto d P )
. entar alto desemprego
1980-1987 ceira. Quebra da 8 prego,
devastacio de parque
bolsa. . . :
industrial e agricola e
apreciacdo do dolar.
Grandes firmas
de tecnologia
avancada; firmas .
. Grandes avancos de bio-
1987-1990 financeiras eram . ¢
oo tecnologia.
principais atores
da Revoluc¢io
de T1I
Quadro 1. Tratamento a agricultura dado pelos EUA e sua relacao

com a posicdao do mercado internacional. (1900-1990)

Fonte: Elaboragdo prépria com base em PANITCH, Leo;
GINDIN, Sam. The making of global capitalism: the political
economy of American empire. Verso: London, New York. 2012.

essas décadas de mais de
300% das exportacoes
agricolas globais.

A liberalizacio das finangas e a volatilidade aceleraram a competicao
e a mobilidade de capital ante a persisténcia da pressao inflacionaria,
dos salarios e aumento dos precos de commodities, nos 1970s. Com a
rejeicdo, em 1976, do keynesianismo sdo definidas as politicas pro-
globalizagdo ou a estratégia de acumulacao liderada pelas finangas,
como pode-se verificar em PANITCH, Leo; GINDIN, Sam. The
making of global capitalism: the political economy of American
empire. Verso: London, New York. 2012.

Em 2008, o aumento dos precos de alimentos afetou
populagdes com menor poder aquisitivo em diferentes
paises. A quantidade de alimentos consumida por uma
familia foi reduzida, além de alimentos menos cal6ricos
e menos nutritivos tomarem maiotr relevancia em sua

2 Estimativas da FAO relativas aos

cesta de consumo.
efeitos da ‘crise alimentar’ apontam para aumento de
mais de 173 milhoes de pessoas em situacdo de fome
e desnutricdo. A agricultura, mais especificamente, os
graos (commodity), passa a se enquadrar, cada vez mais,

nos metrcados futuros.

26 FOOD AND AGRICULTURE ORGANIZATION. El es-
tado mundial de la agricultura y la alimentaciéon. Roma, 2009.
Disponivel em: <http://www.fao.org/docrep/012/10680s/i0680s.
pdf >. Acesso em: 12 out. 2016.
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Como fatos recentes na agricultura e relacionados
as relacoes econdmicas — neste caso, financeiras, es-
sencialmente — estdo a financeirizacio da agricultura e a
politica de mudanca da matriz energética impetrada
por EUA e Unido Europeia. Em 2008, fundos de in-
vestimento controlavam entre 50 a 60% do comércio
de commodity, ou seja, essas mercadorias passaram a
ser tratadas como meros ativos financeiros: o pre¢o do
arroz, por exemplo, cresceu 31% em margo de 2008 e
o do trigo, 29% em fevereiro de 2008, o que teria esti-
mulado investimentos em Wall Street da ordem de US$
130 bilhoes.”” O investimento externo direto IED) da
agricultura apresentaria, também, crescimento ao longo
dos dltimos anos. Para Africa e Asia, esse investimento
tem se mostrado mais atrativo. Além disso, o agronego-
cio, em termos gerais, foi mais favoravel em termos de
politicas de atracio de investimento externo, em 2012.%

A necessidade de os paises desenvolvidos buscarem
diversidade energética, expressa em estratégias direcio-
nadas a fomentar a seguridade nesse campo, foi sendo
revelada por meio de estudos e assinatura de acordos
com economias subdesenvolvidas® que, em 2004, a pu-
blicacdo Estratégia para Agricultura, pela United States
Agency for Internacional Development (USAID), con-
solidou no ambito de instituicbes como Organizagao dos
Estados Americanos (OEA), Banco Interamericano de
Desenvolvimento (BID) e Comissao Economica para
América Latina e o Caribe (CEPAL), a ideia de que era
necessaria a substituicao energética vinculada a uma nova
forma de uso do solo e da 4gua. E a multidimensionali-
dade da Iniciativa Energética Mesoamericana (IEM) que
permite a exportacdo de agrocombustiveis para os EUA.

De fato, em 2000, a produ¢ao mundial de agrocom-
bustiveis 315 milhGes de bartis por dia e, em 2009, essa

27 MCMICHAEL, Philip. A food regime analysis of the ‘world
food crisis’. Agriculture and Human Values, Springer, 31 July,
2009.

28 UNCTAD. Global value chains: investment and trade for develop-
ment. World Investment Report 2013. New York e Genebra, 2013.
29  Deve-se destacar a “Alianza para el Uso Sustenible de La En-
ergia” (AUSE), que visava tratar de temas como aumento dos in-
vestimentos, da promocao de energias limpas e diversificacio de
energias renovaveis e os interesses dos EUA nessa alianca eram
respaldados pelo BID, Cepal, ONU e Banco Mundial. TERAN,
Juan Fernando. La economia de los biocombustibles: una mirada
a los proyectos hegemonicos para América Latina. In: Fernandes,
Bernardo M. (Org,), Campesinato e agronego6cio na América
Latina: a questdo agraria atual. Sio Paulo: Expressio Popular, 2008,
p. 339-364.

produc¢io aumentou para 1,6 bilhdo de bartis por dia.”
Ainda com base na Unctad, seus picos de crescimento se
deram no periodo de 2002 a 2008, com variagdo anual em
torno de 30%. A demanda mundial por terras, com base
em dados do Banco Mundial, cresceu deveras a partir de
2008, tendo sido comercializados mais de 45 milhdes de
hectares, 75% na Africa e no Brasil e na Argentina teriam
sido 3,6 milhdes. O aumento da demanda por terras e da
transferéncia daquelas agriculturaveis tem ocorrido nas
seguintes commodities: milho, soja, cana-de-agucar, dendé,
arroz, canola, girassol e floresta plantada.”

Dessa forma, por mais que se avance no estabele-
cimento de vontade de tornar o acesso a alimentacio
igualitario em todo o mundo, ha fatores de ordem finan-
ceira e economica que tendem a impedir a sua concreti-

1?2 esta assentado

zagdo. O regime alimentar internaciona
na produgio agricola em larga escala, na homogeneiza-
cdo dos héabitos alimentares, nos oligopolios nos dife-
rentes elos da cadeia produtiva dos alimentos — #radin-
g5, produgio, distribuicao e comercializagiao. Em funcio
do desempenho do comércio das commodities, as relagdes
capitalistas provocam contextos historicos, geopoliti-
cos, culturais, ecolégico e nutricional diferentes para o
acesso 2a alimentacdo. No entanto, na consolidacio do
modelo do agronegocio, o contexto de acesso a alimen-
tacdo que prevalece nao é aquele preconizado pelas di-
retrizes do direito humano a alimentacio.*

30 UNCTAD. Price formation in financialized commodity
markets: the role of information. New York/Genebra: 2011.

31 BANCO MUNDIAL. Rising global interest in farmland:
can it yield sustainable and equitable benefits? Washington D.C. 07
de setembro de 2010.

32 A compreensio da organizacio do capital das relagoes agti-
colas no tempo e no espago geogrifico ao configurar, também, o
processo de reprodugio e produgio da forga de trabalho. E um con-
ceito histdrico que tem servido para demarcar, em periodos difer-
entes, a produgio e circulagao de alimentos em escala mundial con-
quanto se articulam e se movimentam as poténcias hegemonicas em
cada perfodo de tempo determinado MCMICHAEL, Philip. A food
regime analysis of the ‘world food crisis’. Agriculture and Human
Values, Springer, 31 July, 2009.

33 MCMICHAEL, Philip. A food regime analysis of the ‘world
food crisis’. Agriculture and Human Values, Springer, 31 July, 2009.
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4. DIREITO HUMANO A ALIMENTACAO,
SEGURANCA ALIMENTAR E NUTRICIONAL E
REALIZACAO PROGRESSIVA: AS EXPERIENCIAS NA
UNIAO EUROPEIA E AMERICA LATINA

As obrigacoes que o direito humano a alimentagio
confere ao Estado consistem em: (a) proteger, ou seja,
evitar que pessoas ou organiza¢des infrinjam o direito
a se alimentar de outras pessoas o que se recomenda
seja evitado por meio da promulgacio de leis e esta-
belecimento de 6rgdos que investiguem tais casos; (b)
respeitar, isto ¢, os governos nio devem privar ou difi-
cultar o acesso pelos seus cidaddos ao alimento; e, por
fim, (c) satistazer — o governo deve facilitar o acesso
pelos grupos vulneraveis de alimentos, bem como criar
instrumentos para que €sses grupos possam seguir se
alimentando por si mesmos e prover alimentos nas si-
tuacdes em que a seguranca alimentar da popula¢ao es-
tiver ameacada por motivos alheios a sua vontade.

Dessa forma, pelo menos no ambito das institui-
¢Oes governamentais e na vontade dos Estados, Europa e
América se valem de normativas especificas para tratar
de direito humano a alimenta¢do e ambas se pautam na
jurisdicao estatal na definicio do escopo e da aplicaciao
dessa obrigacio.’ Seria temeritia uma comparagio es-
trita entre Unido Europeia e América Latina, uma vez
que se trata de economias com distintos niveis de de-
senvolvimento, bem como de formacio economica e
histérica. Dessa forma, nesse trabalho, serdo ressaltadas
as medidas adotadas pelo Bloco europeu e por Estados
latino-americanos para a realizacio do direito huma-
no a alimentagdo e a seguranca alimentar e nutricional

(SAN).

Nessa perspectiva, ¢ de forma comparativa, vale re-
fletir sobre os caminhos percorridos pelo direito huma-
no a alimentac¢ao na Unido Europeia, ja que nao foram
desenhados por organismos internacionais, mas resul-
taram de medidas autbnomas a partir da agricultura.
Reconhece-se que o comércio agricola vem sofrendo
modifica¢des, indicando que o crescimento das expor-
tacOes agricolas tem ocorrido nos paises desenvolvidos,
especialmente da Unido Europeia, “[...] cuya participa-
cioén en las exportaciones agricolas totales ha pasado de
algo mas del 20 por ciento a comienzos del decenio de

34 NARULA, Smita. The right to food: holding global actors ac-
countable under international law. Columbia Journal of Transna-
tional Law, v.44, 2006, p.690-800.

1960 a mas del 40 por ciento en la actualidad.””

Verifica-se, portanto, que a agricultura foi posta
como elemento-chave na consecug¢ao da integracio eu-
ropeia. Utilizou-se a Politica Agricola Comum (PAC),
também, para lidar com diferengas de estrutura produti-
va, rendimentos e custos de produc¢io.” Todavia, alguns
problemas foram sobressaindo-se, como a reducao de
trabalhadores empregados nesse setor a0 mesmo tempo
em que se incrementavam os subsidios, do qual é pos-
sivel inferir que os maiores beneficiados dessa politica
protecionista sdo os grandes produtores rurais.

Por outro lado, a Politica Agricola Comum (PAC)
proporcionou vantagens a consolida¢io da Unido Euro-
peia, enquanto bloco econémico, quais sejam: unicida-
de de mercados para os produtos agricolas, preferéncia
comunitiria no comércio internacional; solidariedade
financeira, em que o or¢amento da Unido cobre todos
os custos, subsidios a exportagdes. O fortalecimento da
PAC pressupunha certo nivel minimo de producio na-
cional, por razdes sociais ou ambientais, ou de autoabas-
tecimento para evitar independéncia total do exterior.”

A partir de negociagbes na OMC, essa politica co-
mum teria de experimentar® o arrefecimento em seu
nfvel de protecionismo, a0 mesmo tempo em que essa
possibilidade desperta a contrariedade de fazendeiros
beneficiados pelos macicos subsidios governamentais.
“Por isso, a PAC tem sido alvo de severas criticas desde
a Rodada do Uruguai, até a presente Rodada de Doha
da Organizacio Mundial do Comércio [...].”* Ademais,

35 FOOD AND AGRICULTURE ORGANIZATION. EI es-
tado mundial de la agricultura y la alimentacién: comercio ag-
ricola y pobreza ¢puede el comercio obrar en favor de los pobres?
Roma, 2005. Disponivel em: <ftp://ftp.fao.org/docrep/fao/008/
20050s/20050s_full.pdf>. Acesso em: 12 out. 2016.

36 PERALES, R. B. Condicionamientos Internos y Externos
de la PAC: cleccion, mantenimiento y abandono de la proteccién
via precios. Madri: Ministério de Agricultura Pesca y Alimentacion,
1994.

37 PERALES, R. B. Condicionamientos Internos y Externos
de la PAC: cleccion, mantenimiento y abandono de la proteccién
via precios. Madri: Ministério de Agricultura Pesca y Alimentacion,
1994.

38 Em novembro de 2010, Bruxelas comunicou em linhas gerais
a reforma da PAC. Conforme documento da Comissao Europeia,
a nova orientacio da politica agricola da UE sera o fornecimento
de alimentos seguros e em quantidade suficiente, bem como gestao
sustentdvel dos recursos natutais. Pode-se conferir em: <http://
www.jornaldenegocios.pt/home.php?template=SHOWNEWS_
V2&id=454579>.

39 SQUEFE, Tatiana de A. F. R. Cardoso. O Desenvolvimento da
Politica Agricola Comum da Unido Europeia. Revista de Direito
Internacional, Brasilia, v. 13, n. 3, p. 374-389, 2016, p. 385.
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esse protecionismo desfavorece a cooperac¢do interna-
cional, especialmente no que diz respeito ao desenvolvi-
mento do comércio internacional. Esta “[...] muito mais
inclinado a manutencao do status quo no que diz respeito
a mercado internacional (ja que dominado largamente
pela Unido Europeia), do que efetivamente a formacao
de um espago voltado a troca aberta de mercadorias,

pautadas na especialidade produtiva.” *’

De outro lado, tal fato, dentre outros aspectos, da
margem para mudang¢as no ambito do processo de in-
tegragdo econodmica, possibilitando aprofundar o trata-
mento do setor agroalimentar, em termos de incorpo-
rar assuntos relacionados com seguran¢a do alimento.
Além disso, da espaco para o aprofundamento do co-
mércio agricola ‘norte-sul’, viabilizando, desse modo,
que essa importante atividade produtiva contribua para
o desenvolvimento dos paises nao desenvolvidos.

Portanto, a agricultura apresenta-se como setor es-
tratégico para pafses desenvolvidos e em via de desen-
volvimento. No grupo dos paises desenvolvidos, como
na Unido BEuropeia, percebe-se um intenso corporati-
vismo para com os produtores rurais beneficiados com
os incentivos a sua produ¢ao, a0 mesmo tempo em que
onera consumidores e a insercao internacional de Esta-
dos em desenvolvimento.*

O grupo dos paises em desenvolvimento, como na
América Latina, a agricultura, além de exercer fungdes
bésicas para o crescimento e desenvolvimento econo-
mico das economias dos paises, representa importante
fonte de ganhos no comércio internacional.

Para perseguir los objetivos de sus politicas
alimentarias y agricolas, los gobiernos han recurrido
a diversos instrumentos normativos, desde los
impuestos al comercio y los contingentes de
produccién hasta el monopolio de las importaciones
y la prohibicién de las exportaciones. Aunque sus
objetivos e instrumentos han variado con el tiempo,
en funcion, entre otras cosas, del nivel de desarrollo
econémico y de la importancia de la agricultura en
sus economias y sociedades, los gobiernos de todo
el mundo siguen considerando que la alimentacion
y la agricultura son esferas fundamentales para las
cuales es necesario establecer politicas.*

40  SQUEFF, Tatiana de A. E R. Cardoso. O Desenvolvimento da
Politica Agricola Comum da Unido Europeia. Revista de Direito
Internacional, Brasilia, v. 13, n. 3, p. 374-389, 2016, p. 385.

41 PERALES, R. B. Condicionamientos Internos y Externos
de la PAC: eleccion, mantenimiento y abandono de la proteccion via
precios. Madri: Ministério de Agricultura Pesca y Alimentacion, 1994.
42 FOOD AND AGRICULTURE ORGANIZATION. El es-
tado mundial de la agricultura y la alimentacién: comercio ag-

Nesse contexto, verifica-se que a seguranga alimen-
tar e nutricional possui elementos constitutivos (acesso,
regularidade e qualidade) interrelacionados com o se-
tor agricola em termos de producio (comercializagao,
comércio internacional, condi¢des do produtor). Esses
elementos em conjunto induzem a afirmar que a popu-
lagao deve se valer de condi¢des para se apropriar dos
alimentos indcuos de maneira permanente, em quanti-
dades adequadas para satisfazer suas necessidades nutri-
cionais didrias. Isso s6 é possivel diante da articulagao
do Estado.

Na América Latina, evidencia-se o reconhecimento
de que o Estado deve assumir um compromisso efeti-
vo em realizar o direito humano a alimentacio e criar
mecanismos para garantir a seguranca alimentar e nutti-
cional. Ha um aparato legal que vem sendo construido
desde 2003 pelos Estados latino-americanos, além dos
esforcos da FAO para o estabelecimento das Diretrizes
Voluntarias para a promog¢ao do Direito Humano a Ali-
mentacao em 2004, inserindo o combate a fome como
um tema prioritario na agenda internacional. Afirmam-
-se como instrumentos para garantir o DHA: coope-
ragoes internacionais para o desenho de medidas que
melhorem métodos de producio, conservagao e distri-
buicao de alimentos.

Importante ressaltar as medidas projetadas/imple-
mentadas pelos governos da América Latina, que vém
se destacando na discussdo e incorporacio desse eixo
ético-normativo a medidas que visem desmantelar si-
tuagdes de inseguranca alimentar e nutricional (ISAN),
conforme pode-se verificar no quadro que segue:

Paises Instrumentos Objetivo
Coloca o Estado no papel
Lei de Criag¢io do indiscutivel de garantir o
. Programa Nacional DHA e cidadania. Foco
Argentina . s . ,
de Nutricio e inicial em criancas até
Alimentagao (2003) 14 anos, gravidas, idosos
com mais de 70 anos
Erradicar a desnutricdo
até 2010. Enfatiza
L. . menores de 10 anos
Bolivia Desnutricao Zero .
e sua aplicacio inicia
pelos municipios com
maior nivel de ISAN

ricola y pobreza ¢puede el comercio obrar en favor de los pobres?
Roma, 2005. Disponivel em: <ftp://ftp.fao.org/docrep/fao/008/
20050s/20050s_full.pdf>. Acesso em: 12 out. 2016, p. 29.
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Determina a
Lei Organica de criacao de um
Brasil Seguranca Alimentar | Sistema Nacional de
e Nutricional (2000) |Seguranca Alimentar e
Nutricional.
Em 2007, o relator
especial da FAO
Ratificou a destacou o empenho
~ cubano em fazer
Declaracio .
. cumprir o DHA.
Universal dos . .
Cuba Direitos Humanos O.p ue mostrar,la
criatividade, além
€ aprovou de apoiar medidas
as Diretrizes
L. que levem a uma
Voluntarias L . A
aceitacao conceitual e a
realiza¢ao institucional
desse direito.
Lei de Seguranca
Equador Alimentar e
Nutricional (2005)
Seu texto é denso
pela forma que trata
a ISAN. Ressalta o
papel do Estado,
amparando-se na
Tei do Sistema Constitui¢io do pais.
Nacional de Visa mobilizar amplos
Guatemala . .
Seguranca Alimentar | setores da sociedade,
e Nutricional (2005) | estabelece critérios
para transgenia e
comercializagao.
Determina
responsabilidades
orcamentarias.
Destaca ciéncia
e tecnologia na
preservacio da
biodiversidade e
respeito a cultura
indigena. Prope
Lei de planejamento | um programa de
México para a soberania e emergencia para
SAN erradicar a desnutricdo
até 2015. Volta-se
para a produgao
dos campesinos.
Preocupagio com a
dependéncia alimentar
do pais.
Reconhece que o
Lei do direito a desenvolvimento
Peru uma alimentacao econdmico requer
adequada (2007) compromisso com o
DHA.

Quadro 2 — A América Latina e a realizagao progressiva do Direito
Humano a Alimenta¢io
Fonte: Elaboragido prépria.

Embora constitua uma iniciativa importante para
tratar de um problema historico-estrutural, essas leis
(Quadro 2) por si s6 ndo bastam para resolver proble-
mas de ISAN. De modo geral, essas leis falham por nao
terem estimado alocacio orcamentiria de acordo com
a magnitude do problema, nem mesmo asseguram pro-
gressividade no gasto e a nio regressividade nos inves-
timentos em politicas alimentares. A documentacdo de
casos de demandas estratégicas e de desenvolvimento
de jurisprudéncia sdo, ainda, exiguos, dado o reduzido
numero de denuncias da violacio do direito humano 2
alimentacio.

Criar um aparato legislativo nacional e de pratica ad-
ministrativa imbuido da cultura dos direitos humanos
representa viabilizar punicdes para as violacGes, bem
como para 0s responsaveis por executa-las e orcamen-
tos para induzir a realizacao progressiva dos direitos hu-
manos, considerando-se que a sua realizagio ¢ interde-
pendente ao processo de desenvolvimento econdomico
desses paises. Assim, um determinado aparato judicial/
legislativo construido deve ser respaldado por medidas
como promogao do emprego, distribuicdo de renda, da
terra dentre outras que sejam capazes de promover me-
lhores condi¢oes de vida a populacio e insercao desse
investimento no sistema econdémico.*”

O tratamento da Seguranca Alimentar e Nutricional
(SAN) na UE est4 direcionado ao compromisso em for-
necer alimentos seguros, observando-se a sustentabili-
dade. Ha um ideario de que sob o respaldo da reforma
da PAC, a questdo agricola devera ser colocada a servigo
dos europeus, apesar de, em menor medida, também
enfrentar problemas relacionados com distribuigdo,
comercializacdo, transgenia etc., como os paises latino-
-americanos.

Ainda, vale destacar o papel da Unido Europeia na
assisténcia a nacoes da América Latina, Asia e Africa
para que elas alcancem a condigao de SAN e, portan-
to, caminhem para a paulatina realizagdio do DHA. Em
2009, o Bloco despendeu dois milhoes de euros para
apoiar pequenos agricultores de maneira a incrementar a
producio agricola em 50 paises. Sua contribuiciao ocor-
re por meio da ajuda na compra de adubos e sementes,
bem como fomentar programas de microcrédito para
agricultores locais e melhorar condi¢bes de transporte

43 EIDE, Asbjorn. Human rights requirements to social and eco-
nomic development. Food Policy, v. 21, n. 1, 1996, p. 23-39.
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na zona rural.*

Sua contribui¢io para esse tema segue
uma perspectiva ampla e interrelacionada, associada a

promogao do desenvolvimento econémico.

5. CONSIDERACOES FINAIS

A alimenta¢io ¢ fundamental a sobrevivéncia do ser
humano. Porém, sob a logica das relacdes mercantis, o
acesso a ela é conduzido pelos ditames do sistema de
precos de mercado, o que exclui parte da populagao:
aquela que nio conta com renda (ou renda suficiente)
para adquirir géneros alimenticios. Portanto, inacessi-
bilidade aos alimentos e exclusdo social sdo elementos
que se inter-relacionam e se refor¢am em suas mazelas.
Verifica-se que, para romper com esse ciclo, é necessaria
a atuacdao do Estado, que nao poderdo ser resumidas a
acoes emergenciais (normalmente paliativas), mas por
meio de medidas no ambito da mudanca estrutural. A
compara¢iao entre as agdes em paises desenvolvidos
(Uniao Europeia) e em desenvolvimento (América La-
tina) mostrou que a realizagdo do direito humano a ali-
mentagao depende muito mais de politicas nacionais do
que apenas de resolugdes e tratativas de agéncias inter-
governamentais como a ONU.

Nesse sentido, a sedimentacao do conceito de direito
humano a alimenta¢io em foros de organismos interna-
cionais e, mais normativamente, por meio de tratados,
representa a busca pela construcdo de instrumentos, a
partir da atuacio do Estado, para proteger populagoes,
sobretudo os grupos vulneraveis. Assim, respeitar, pro-
teger ¢ satisfazer necessidades nutricionais didrias sdo
funcSes de Estado ¢ nao de benevoléncia.

Caso os Estados nio disponham de meios para a
realizacio do direito humano a alimentacdo, deverdo
acionar a ajuda internacional. Os mecanismos de coo-
peracao internacional sdo fundamentais no fomento as
politicas internas dos Estados menos desenvolvidos,
destacando-se as acoes da FAO. Salienta-se, também,
o importante papel atribuido a sociedade (na qual esta
incluido o setor privado) que para além do (e com o)
Estado, ¢ responsavel pela garantia do direito humano
a alimentacio.

44 UNIAO EUROPEIA. Comissio Europeia. A Europa con-
sigo: breve perspectiva do que fez a Unido Européia a longo deste
ano. 2010. Disponivel em: <file:///C:/Users/Sinara/Downloads/
NA3110661PTC_002%20(2).pdf>. Acesso em: 15 out. 2016.

Como pode-se verificar nas analises do presente
ensaio, um sistema normativo, por si s, ndo garante
a protecao dos direitos. O Estado tem a obrigaciao de
garantir a observancia e a efetivacdo dos direitos huma-
nos. No que se refere ao direito humano a alimentagio,
assegura-lo, respeita-lo implica na ado¢ao de medidas
mais incisivas do ponto de vista economico-estrutural.
A garantia de que o direito humano a alimentagdo sera,
progressivamente, realizado nos paises nao desenvolvi-
dos envolve toda a comunidade internacional.

Os passos curtos e descompassados dados na dire-
¢ao da realizacio do DHA na América Latina encon-
tram razao nas dinamicas econdémicas, nos instrumen-
tos juridicos e nas estratégias e escolhas estatais que vao
desde o plantio até a distribuicdo dos alimentos. Esta
evidenciado, sobretudo, que o hiato existente entre as
economias avancadas e as periféricas, quanto a inser¢ao
econdmica internacional, reflete-se em problemas so-
ciais relativamente graves nesses pafses e que, para de
fato se resolverem, precisariam de medidas de cunho
mais estrutural, capazes de induzir a aumentos de renda,
emprego, investimento.

Fatores estruturais — distribuicao de renda, reforma
agraria, emprego, educac¢io, saneamento basico — que
condicionam o acesso econdmico aos alimentos em pai-
ses nao desenvolvidos devem ser considerados em po-
liticas publicas desses pafses para que, em longo prazo,
a seguranca alimentar e nutricional lhes seja realidade.
Nesse sentido, o subdesenvolvimento refor¢a quadros
de inseguranca alimentar e até mesmo os explica, jus-
tifica-se, entdo, que a seguranca alimentar e nutricional
venha representando um eixo de desenvolvimento ex-
presso no desenho de politicas pablicas nesses paises.*

Fala-se neste artigo em soberania alimentar, pois
buscaria permitir aos paises formularem seus modelos
de producio, distribuicio e comercializacdo, sem in-
fluéncia da OMC e de empresas transnacionais. Entre-
tanto, fundamental compreender a alimentacio como
um direito basico e ndo restringi-la a uma commodity.

Pode-se concluir também que, apesar de nos paises
nao desenvolvidos o acesso a alimentos adequados nao
ser livte em funcao de fatores socioeconémicos mais
complexos, ¢ possivel notar que, na Uniao Europeia, a
alimentacdo estd sujeita, também, a problemas relacio-

45 MALUE, Renato Sérgio. Seguranga Alimentar e Desenvolvi-
mento Economico na América Latina: o caso do Brasil. Revista de
Economia Politica, Sio Paulo, n.15, p.134-140, 1995.
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nados a distribuicio, a comercializacio, a inocuidade,
a transgenia, a interferéncia do grande capital. Nesse
contexto, verifica-se o maior desafio a realizagdo pro-
gressiva do direito humano a alimentacdo: a evolu¢iao
do sistema agroalimentar internacional. As dinamicas
que dele partem sdo capazes de impor padroes, cuja ob-
servancia pelos paises pode desencadear relativos des-
cumprimentos a0 direito a uma alimentacdo adequada e a
seguranca alimentar.
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ABSTRACT

This paper analyzes the implementation of the international obligation
to the progressive realization of the human right to food (HRF) by the
Brazilian State with a special focus on public policy to promote agroeco-
logical practices. The aim therein is to evaluate the potential benefits of
the use of agroecology as means to implement the HRF as well as identify
potential areas for further development. First, a historical and legal exa-
mination of the HRF will shed light on its current legal framework, on its
detailed normative content and on the State’s obligation arising therefrom,
with a focus on agroecological practices as means to its implementation.
In a second section, we will analyze the implementation of the HRF in
the Brazilian legal system, including its applicable institutional framework
and the most relevant public policies. We conclude that the application of
agroecological public policy in Brazil constitutes a relevant opportunity to
positively address several obstacles found in previous public policy such as
the contradictions resulting from the lack of integration in a complex net of
institutions. The analyses of the Brazilian agroecological framework shows
that the normative content of the HRF can be addressed and implemented
through this strategy. The Brazilian experience could and should be used as
a building block for further development towards a more effective imple-
mentation of the HRF by integrating social, economic and environmental
concerns through agroecology.

Keywords: Human right to food. Food security. Agroecology. State obliga-
tion. Sustainability. Brazil. Public policy.

Resumo

Este artigo analisa a implementac¢do da obriga¢io internacional da reali-
zagdo progressiva do Direito Humano a Alimentacdo (DHA) pelo Estado
Brasileiro com foco especial nas politicas publicas que promovem praticas
agroecolégicas. O escopo deste estudo ¢é avaliar os potenciais beneficios do



uso da agroecologia como uma forma de implementa-
¢do ao DHA assim como identificar potenciais areas a
serem desenvolvidas. Primeiramente, um exame histo-
rico e normativo do DHA trard luz ao seu contorno
juridico, seu conteudo normativo e a obrigaciao Estatal
decorrente do DHA, com foco em praticas de agroeco-
logia como forma de sua implementacdo. Na segunda
se¢do, analisaremos a implementacio do DHA no siste-
ma legal brasileiro, incluindo sua estrutura institucional
e as politicas publicas mais relevantes. Concluimos que
a aplicagao da politica publica voltada a agroecologia no
Brasil constitui uma relevante oportunidade para ende-
recar positivamente diversos obstaculos encontrados
em politicas publicas anteriores, tal como as contradi-
¢Oes resultantes da falta de integracdo de uma complexa
rede institucional. A analise do contorno juridico para
implementac¢ao de praticas agroecologicas no Brasil evi-
dencia que relevantes aspectos do conteido normativo
do DHA podem ser enderecados e aplicados por meio
desta estratégia. A experiéncia brasileira pode e deve ser
utilizada como alicerce para progressiva e efetiva imple-
mentacdo do DHA, integrando interesses sociais, eco-
némicos e ambientais através da agroecologia.

Palavras chave: Direito humano a alimentagio. Segu-
ranga alimentar. Agroecologia. Obrigagao estatal. Su-
stentabilidade. Brasil. Politica pablica.

1. INTRODUCTION

Even though the world produces enough food to
provide every human being with an adequate diet,' the-
re are still, in the second decade of the 21st century,
estimated 795 million undernourished people,” cot-
responding to approximately one over nine people on
the earth. The international community has long ago
acknowledged the primarily role of food security for
life in dignity and recognized the human right to food

1 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Anti-Hunger Programme. A twin-track ap-
proach to hunger reduction: priorities for national and international
actions. Rome: FAO, 2002, p. iii - first page of the executive sum-
mary. Available at: <ftp://ftp.fao.org/doctep/fao/006/j0563¢/
j0563e00.pdf>. Access on: 06 jan. 2017.

2 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS; IFAD; WEP. The State of Food Insecurity in the
World 2015. Meeting the 2015 international hunger targets: taking
stock of uneven progress. Rome: FAO, 2015. Available at: <http://
www.fao.org/3/a-i4646e.pdf>. Access on: 06 jan. 2017.

(HRF) as binding international law for signatory states
of the International Covenant for Economic, Social
and Cultural Rights ICESCR) and other international
agreements, with corresponding state obligation. Ne-
vertheless, the definition of the exact normative con-
tent and corresponding state obligation for the HRF is
still an ongoing process and has only in the last decades
attained sharper outlines. Even more recently the inter-
national community renewed its commitment to eradi-
cate hunger until 2030 as key commitment under the
Sustainable Development Goals (SDGs).

Hunger and poverty are intrinsically linked so that
one cannot be solved without the other. Both issues
concentrate mainly in rural areas of developing coun-
tries, amounting to 75% of the people living in hunger
being in the rural areas of developing countries.” Thus,
enhancing the productivity of family farmers is a key
element not only in the fight against hunger and pover-
ty, but also to set the conditions for inclusive econo-
mic growth. Moreover, empowering family farmers to
produce agroecological food is an alternative that might
build resilience urgently needed by the most vulnerable
climate change victims and at the same time, achieve so-
cial and environmental sustainability, as deeper analyzed
below.

On the other side of the social spectrum, the urban
and more affluent part of population, mostly in econo-
mic developed parts of the globe, is increasingly chan-
ging its food demands towards secure food production
for human health and the environment as well as, to a
smaller extent, socially just and regional food produc-
tion. Herrings point out that “food politics does not
disappear with success in the historical struggle with
scarcity, but does acquire new dimensions.” Food po-
litics in the financially developed world has turned into
a path for self-expression and its effects can be most
prominently seen in the outgrowth of the transnational
organic social movement and the major shifts it has ge-
nerated in the food market,” representing an important

3 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS; IFAD; WEP. Reducing Poverty and Hunger: The
critical Role of Financing Food, Agriculture and Rural Develop-
ment. Rome: FAO, 2002. p. 12. Available at: <ftp://ftp.fac.org/
docrep/fa0/003/Y6265E/Y6265E.pdf>. Access on: 06 jan. 2017.
4 HERRING, Ronald J. How is food political? market, state and
knowledge. In: (Ed.). The Oxford handbook of food, politics and
society. New York: Oxford University, 2015. p. 8

5 For more in this regard see: WILLER, Helga; YUSSEFI-MEN-
ZLER, Minou; SORENSEN, Neil (Ed.). The world of organic agricul-
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call for social and environmentally safe food produc-
tion.

The apparent dichotomy between the harsh realities
faced by rural population and the affluent urban popu-
lation can be brought together to benefit the totality of
society. Agroecological food production is a promising
path on that direction and might play a decisive role
for States to implement their international human rights
obligations for food. Especially in a country like Brazil,
with a major social inequality gap and where the dis-
tant realities of rich and poor meet on a common space
in everyday life, agroecology might represent a decisi-
ve strategy to socially and economically include small
holder farmers, while at the same time addressing the
urgent need for environmentally sustainable use of land
and attend the demand for healthier food production.

Regarding State’s behavior towards the realization of
the HRE, the former Special Rapporteur® of the HRF
identified a deep contradiction in the global efforts to
realize human rights in general and the HRF in particu-
lar. Such contradiction is referred to as a “schizophre-
nia in the United Nations System and in State’s public
policy.”” On the one side, the international community
as well as individual States recognize and take measures
to implement the HRE. The latest step in this direction
by the international community was the compromise
made through the SDG to end hunger by 2030. On the
other hand, the United Nations agencies and States in-
dividually approve and implement measures that have a
direct negative effect on food production and markets,
especially harming small scale farmers and the most
vulnerable rural population. Examples are deregulation
and agricultural trade liberalization agreements, such as
the currently discussed Transatlantic Trade and Invest-
ment Partnership (T'TIP), or the approval of corporate
centralization of big global agricultural input compa-
nies, such as the acquisition of Monsanto, the highly
controversial and largest seed company in the world, by
Bayer AG, a major drug and crop chemical maker.

In order to demand from States, both in court and
in the political arena, that public policy respect, protect

ture: statistics and emerging trends. Bonn: IFOAM, 2008.

6 The Special Rapporteur is an independent expert appointed by
the Human Rights Council to analyze and report about the imple-
mentation of the HRF by member States. See Resolution 2000/10,
April, 2000, Human Rights Council.

7 ZIEGLER, Jean et al. The fight for the right to food: lessons learned.
Geneva: The Graduate Institute Publications, 2011. p. xii.

and fulfill the HRE, it is cardinal to promote a legal de-
bate to crystallize the State’s obligation arising from the
normative framework of the HRF. This article aims to
contribute to the discussion of the State’s responsibility
for the HRF with a multilevel approach from interna-
tional law, national law and public policy as means of
implementation of international human rights obliga-
tions. The first part will focus on the international are-
na, contextualizing the HRF historically, untangling its
normative content and analyzing the role of agroecolo-
gy as means of its implementation through a concep-
tual method. In the second part we will analyze the use
of agroecology by the Brazilian State, as means of pro-
gressive implementation of the HRF in order to iden-
tify its compliance and/or non-compliance with its in-
ternational legal obligation. For such purposes, we will
make a brief descriptive exposure of the Brazilian legal
and institutional framework for the implementation of
HRF and related public policies, focused on agroeco-
logical practices, followed by an analytical evaluation
of the compliance by the Brazilian State of its human
rights obligation. We do not intend to make an exhausti-
ve analysis of the Brazilian institutional framework nor
to compare public policy towards the implementation
of HRE, but rather analyze the role of agroecology as
means of implementation of HRF in Brazil.

2. HISTORICAL DEVELOPMENT OF THE HUMAN
RIGHT TO FOOD

The recognition of the HRF can be traced back to
the emergence of the human rights regime itself throu-
gh the Universal Declaration of Human Rights (UDHR)
in 1948. The UDHR included the HRF as a component
of the right to an adequate standard of living in Article
25, para. 1. Equally, the HRF has been expressly inclu-
ded in the complementary treaty to the UDHR, the In-
ternational Covenant on Economic, Social and Cultural
Rights (ICESC) in Article 11. Nevertheless, the HRF
framework did not received significant legal attention in
the international arena until the late 1990.

Before this point, the international debate on the
subject revolved around the concept and implementa-
tion strategies of food security with a focus on food
availability and public policy to improve food produc-
tion. The challenge to feed a fast growing population
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was addressed through technological advancement in
high-yielding crop varieties and public investment in
infrastructure, including price incentives and irrigation
infrastructure to support the use of those crops. This
process resulted in the so-called Green Revolution whi-
ch started in the mid-1960s and reached its high point
of productivity between 1980 and 1990 when succes-
sive generations of genetically modified crops were
developed and inserted into the market®. The Green
Revolution was a success in terms of an increase in pro-
ductivity capability pro hectare and was a remarkable
achievement in regards to lowering food prices globally
and solving the material demand for food. Since then,
there is a general consensus that the world produces
enough food to feed the global population.” Although
the Green Revolution contributed to the solution, it
could not solve the problem of hunger and malnutri-
tion in the world. The extremely poor and poor people
in the wotld, approximately 795 million in 2015," con-
tinue to be undernourished.

Apart from not solving the problem of hunger, the
Green Revolution also had significant side effects from
social and environmental perspectives. On the environ-
mental level, the intensive application of industriali-
zed monoculture plus intense uses of water, fertilizers
and pesticides, have caused an increasing pressure of
ecosystem services and led to high rates of land degra-
dation, land nutrient run-off, water system pollution
from farm waste and chemical inputs, water depletion
through excessive use, less resilience through reduced
genetic diversity and, ultimately, contributed to clima-
te change.! On the social level, the agriculture tech-

8 EVENSON, R. E.; GOLLIN, D. Assessing the impact of the
green revolution: 1960 to 2000. Science, v. 300, n. 5620, p. 758-762,
May. 2003. p. 759.

9 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. The State of Food Insecurity in the World. 2002.
Foreword. Available at: <http://www.fao.org/docrep/005/y7352¢/
y7352e02.htm#TopOfPage>. Access on: 15 out. 2016; FARMER,
B. H. Perspectives on the ‘Green Revolution’ in South Asia. Modern
Asian Studies, v. 20, n. 01, p. 175-199, 1986.

10 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. The State of Food Insecurity in the World 2105.
Rome: FAO, 2015. p. 26. Available at: <http://www.fao.org/3/a-
14646e/index.html> Access on: 15 out. 2016.

11 Some 40 percent of agricultural land has been strongly or very
strongly degraded in the past 50 years by erosion, salinization, com-
paction, nutrient depletion, biological degradation, or pollution.
MILLENNIUM ECOSYSTEM ASSESSMENT. Ecosystens and hu-
man well-being: a framework for assessment. Washington, DC: World
Resources Institute, 2005. p. 64. Available at: <http://www.millen-
niumassessment.org/documents/document.300.aspx.pdf>  Access

niques implemented during the Green Revolution did
not necessatily benefit the small holder farmers. On the
contrary, in some occasions, it contributed to the in-
creasing marginalization and elimination of small-hold
local farmers or traditional communities. This is becau-
se the new agriculture technology is highly dependent
on external inputs such as agrochemicals and the trans-
genic seeds themselves, which small-hold or traditional
farmers might not have been able to either afford or
compete with."”? Deep irony lies in the fact that the ru-
ral population of developing countries accounts for the
majority of the world population suffering from food
insecurity."”

This led the international community to realize that
the problem of hunger and malnutrition had a much
stronger link to food access, poverty and social inequa-
lity, rather than the availability of food itself. The con-
cept of food security developed accordingly and shifted
its focus from food availability to include the elements
of (1) access to food, and in the following decades, to
include the elements of (2) utilization, to address nutti-
tional considerations and qualitative aspects, (3) risk, to
address vulnerability, and lastly, and (4) sustainability, to
allow food security for present and future generations.'

The concept of food security was approved by the
international community at the World Food Summit
1996, including all of the elements mentioned above
as follows: “Food security exists when all people, at all
times, have physical and economic access to sufficient,
safe and nutritious food to meet their dietary needs
»15

and food preferences for an active and healthy life.
The concept of food security is continuously evolving

on: 20 out. 2016.

12 See: ELVER, Hilal. Interim report of the Special Rapporteur
on the right to food, Promotion and protection of human rights: hu-
man rights questions, including alternative approaches for improv-
ing the effective enjoyment of human rights and fundamental free-
doms, UN Doc. A/70/287, 2015. p. 20; WEINGARTNER, Lioba;
TRENTMANN, Claudia (Ed.). Handbuch Welternahrung. Frankfurt:
Campus Verlag, 2010. p. 55.

13 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. The State of Food Insecurity in the World 2105.
Rome: FAO, 2015. p. 26. Available at: <http://www.fao.org/3/a-
14646e/index.html> Access on: 15 out. 2016.

14 BROWN, Lynn; GENTILINI, Ugo. On the edge: the role of
food-based safety nets in helping vulnerable households manage
food insecurity. In: GUHA-KHASNOBIS, Basudeb; ARCHARYA,
Shabd S.; DAVIS, Benjamin (Ed.). Food insecurity, vulnerability and hu-
man rights failure, (no location). Basingstoke: Palgrave Mcmillan, 2007.
p. 82-105. p. 83.

15 Art. 1, World Food Summit Plan of Action.
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as an operational concept in public policy to address
the complexities of the subject.'® Most recent concerns
have addressed the need to create resilience for climate
change caused weather variations. Climate change poses
a unique threat to food secutity, including the aspects
of availability, accessibility, adequacy and sustainability.

The historical development of the concept of food
security shows how the way forward to end hunger and
malnutrition requires political and legal engagement ra-
ther than complicated technical solutions. The concept
of food security carries a significant legal weight but is
not binding upon States. The HRF adds the vital ele-
ment of accountability to food security.

The World Food Summit in 1996 was also a miles-
tone in the acknowledgment of the need to implement
a rights-based approach to food security. On that occa-
sion, states reaffirmed the human right to be free from
hunger, agreed on the goal to reduce the number of the
hungry people in the world in half by 2015, and gave
the High Commissioner for Human Rights a specific
mandate to further develop the normative content of
the HRF and the corresponding state obligation."”

After the World Food Summit, the Committee on
Economic, Social and Cultural Rights (CESCR) relea-
sed in 1999 General Comment no. 12 on the right to
adequate food (General Comment no. 12) in its capacity
as a monitoring institution of the ICESCR implementa-
tion."® Although general comments have a soft law cha-
racter, they are an authoritative interpretation so that
any disagreement by the signatory-States must be legally
justified.

The interpretation made in General Comment no.
12 was later endorsed by member-States through the
Voluntary Guidelines on the Right to Food (VGRE).
The VGRF were prepared by States as a response to
the poor development of the compromises assumed in
the World Food Summit in 1996 and represent a major
effort by the international community to set a clear fra-

16 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Trade Reforms and Food Security. Rome: FAO,
2003. p. 25-33. Available at: <ftp://ftp.fao.org/docrep/fao/005/
y4671¢/y4671e00.pdf>. Access on: 21 out. 2016.

17 World Food Summit Plan of Action, Objective 7.4.

18 RAE, Isabella; THOMAS, Julian; VIDAR, Margret. The right
to food as a fundamental human right: FAO’s Experience. In: GU-
HA-KHASNOBIS, Basudeb; ACHARYA, Shabd S.; DAVIS, Ben-
jamin (Ed.). Food insecurity, vulnerability and human rights failure. New
York: United Nations University, 2007. p. 266 f.

mework for state obligations to the HRE" The VGRF
was unanimously approved by States in the 127th Ses-
sion of the FAO Council in November 2004 and carries
a soft law nature. Although soft law instruments are not
immediately binding upon States, they have significant
legal and political weight and build the base for the crys-
tallization of binding law,” including customary law and
general principles of international law.* Additionally,
soft law inverts the burden of proof so that the non-
compliance of requirements established in VGRE, must
be duly justified by States, who cannot allege ignorance
or refusal to implement the established steps.

3. NORMATIVE CONTENT OF THE HUMAN RIGHT TO
FOOD

The CESCR established that the right to adequate
food is only realized when “every man, woman and
child, alone or in community with others, has the physi-
cal and economic access at all times to adequate food or
means for its procurement.”” The normative content
of the HRF entails the elements of _Availability, Accessi-
bility, Adequacy and Sustainability.

Availability refers to the presence of food in a quan-
tity and quality sufficient for human nutritional needs
either made available from natural environment or from
the food market. The availability criterion in the natural
environment is especially relevant for rural and indige-
nous populations. It is not met when unsustainable uses
of land result in land degradation or forest destruction
that prevent the local population from extracting its
livelihood from nature or when unsustainable uses or
water pollution result in shortages that do not satisfy
the basic needs of subsistence agriculture or prevents
subsistence fishery activities.

Accessibility refers to physical as well as economical
access to food. For economic access to be complied
with, the individual’s or group’s capacity to pay for ade-
quate food must not compromise her/his/their capa-
bility to provide for other basic needs also protected

19 ZIEGLER, Jean et al. The fight for the right to food: lessons learned.
Geneva: The Graduate Institute Publications, 2011. p. 6-7.

20 HOBE, Stephan. Einfithrung in den Vélkerrecht, 9. Auflage,
Tubingen und Basel 2008. p. 206.

21 Laskowski, Silke.

22 General Comment no. 12, para. 6.
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by human rights. Physical accessibility refers to barriers
that might prevent an individual or group from having
actual access to adequate food, such as older or disabled
people, or an indigenous group of people that is hinde-
red from accessing parts of its traditional territory that
are essential for their nourishment.

The normative element of adequacy refers to the
nurturing qualities of the food and requires it to satisfy
dietary needs, to be safe for human consumption, “free
from adverse substances” and acceptable within a given

culture.”

The element of sustainability incorporates the notion
of long term availability and accessibility for present and
future generations. Even with the exacerbated scientific
and technological development in the last century, hu-
man knowledge about how to use natural resources and
environmental services in a sustainable manner is still
controversial. This is reflected in Art. 11(2)(a), ICESCR,
upon which the signatory-States expressly include their
commitment to improve methods of food production
making full use of technical and scientific knowledge to
effectively use natural resources.

The ways to achieve sustainability in agriculture is a
highly political and controversial. Nevertheless, sustai-
nability in the context of the HRF must be holistically
understood and encompass environmental, social, heal-
th and resilience aspects. Considering that the majority
of people suffering from hunger and malnourishment
are in rural areas of the developing world, sustainable
agriculture is a path to empower the farmer not only
to immediately feed herself/himself out of hunger and
undernourishment, but also might be a path out of po-
verty with support of effective public policy.**

4. STATE'S OBLIGATION TO THE HUMAN RIGHT TO
FOOD

With a clear vision of the normative content of the
HRE, itis possible to extract the State’s obligation towar-
ds the fulfilment of the right. As any other ESCRight,
the HRF is subject to a progressive realization by Sta-

23 General Comment no. 12, para. 8.

24 See FOOD AND AGRICULTURE ORGANIZATION OF
THE UNITED NATIONS. Swall-scate Agriculture for Inclusive Devel-
opment in the Near East and North Africa. 2015. Available at: <http://
www.fao.org/3/a-au207e.pdf>. Access on: 28 out. 2016.

te according to Art. 2 ICESCR. This means that States
are not obliged to immediately fully realize all aspects
of the HRF but that they must undertake steps, to the
maximum of their available resources, to progressively
realize the HRE States are also forbidden to approve
any regressive policies that would negatively affect pro-
gress in access to adequate food. Nevertheless, the HRF
contains core obligation that have immediate effect and
cannot be implemented step by step. In essence, the
core obligation of the HRF is to mitigate and allevia-
te hunger even in times of natural or other disasters,
economic instability, war or otherwise as provided for
in Art. 11, para. 2, ICESCR. Another State obligation
with immediate effect is the prohibition to discriminate
in access to food on the basis of gender, color, reli-
gion, origin, political or other opinion, property, birth
or other status, as of Art. 2, para. 2 and Art. 3 ICESCR.

General Comment no. 12 applied the established tri-
partite division of State’s obligation for human rights,
namely the respect, protect and fulfill framework. Under the
obligation to respect, States must restrain from taking any
measures that result in preventing the existing access to
adequate food. It constitutes a negative obligation that
limits the exercise of State power for any measures that
could arbitrarily restrict or impel the existing realization
of the HRE This is the case if States evict people from
land that provides their primary access to food or when
social security nets are withdrawn from people who do
not have any other way to maintain access to adequate
food. Another relevant example for the breach of the
responsibility to protect are State measures that autho-
rize or incentivize the use of toxic substances in food
production that are known to cause harm to human
health, once it is part of the normative element of ade-
quacy, for the food to be free from adverse substances.”

Under the obligation to protect, the State must take
measures to ensure that third parties, either companies
or individuals, do not deprive individuals of their access
to adequate food. This obligation is positive and requi-
res States to actively take measures through regulation
and supervision of non-State actors that harm the exer-
cise of the HRE This includes regulating situations that
lead to discrimination in food access or situations to
protect the right to information of consumers. Exam-
ples of breaches are the pollution of rivers or soil by

25 ZIEGLER, Jean et al. The fight for the right to food: Lessons
Learned. Geneva: The Graduate Institute Publications, 2011. p. 19.
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companies or individuals that prevent rural people from
extracting their food from rivers or land.

Finally, the State must, under its obligation to fulfill,
pro-actively engage in activities to strengthen indivi-
dual access to and utilization of resources and means
to ensure their livelihood, including food security. The
primary obligation is to facilitate the realization of the
right by the individuals or groups, but this shifts into
an obligation to provide the right directly whenever
an individual or group is unable, for reasons beyond
their control, to enjoy the right to adequate food by the
means at their disposal. It is also applicable in circums-
tances of natural disasters, climate change and financial
instability. Additionally, the positive obligation to fulfil
the HRF also includes measures to identify and address
the special circumstances of vulnerable groups such as
the rural population, landless people, children, women,
indigenous population, among others. Providing the
means to have access to food to people that otherwi-
se would not have been able to do so is not a matter

of charity but rather a right to human dignity.*

Letting
people starve is a grave violation of the HRF as well as

to the right to life and human dignity.

Additionally, the VGRF has contributed to the cla-
rification of States’ obligation to the HRF by expressly
recognizing the need for a holistic approach to develo-
pment in order to realize the HRF, which includes the
protection of other inseparably connected rights such
as the rights to safe drinking water and the highest at-
tainable standard of health. Recognizing that all human
rights are universal, indivisible, interdependent and in-
terrelated is essential to achieve food security”” Ano-
ther important element in the realization of the HRE,
according to the VGHR, is capacity development of all
stakeholders that can influence the realization of the
HRE, at both an individual and institutional level.

5. SUSTAINABLE DEVELOPMENT GOALS

The international community has newly reaffirmed
its commitment to end hunger, achieve food security

26 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Implementing the Right to Adequate Food: The
Outcome of Six Case Studies, IGWG RTFG Information Paper
No. 4. Rome: FAO, 2004. p. 13.

27  Reinforcing the Vienna World Conference on Human Rights,
Vienna Declaration und Programme of Action, 1993, Art. 1.5.

and improve nutrition and promote sustainable agricul-
ture by 2030, under the SDG no. 2. The SDGs carry
significant political and legal weight as a soft law instru-
ment and might constitute international customary law
according to progressive interpretations®. The com-
promise contained in the SDG no. 2 is incontrovertibly
linked with the legally binding State’s obligation for the
HRF and constitute, all together, a reinforced recogni-
tion of a State’s legal duty. They contribute to a clearer
definition of a State’s obligation as it sets a time limit
for its realization and sets a foundation for effective de-
mands.

The SDG reinforced the recognition of the intrinsic
link of hunger and poverty. Social protection and as-
sistance are essential to achieve those goals and public
investment and policy should focus on landless farmers,
under the basic premise that people who are out of ex-
treme poverty atre also free from hunger.”” A wide body
of evidence and literature review exists to support the
fact that social safety nets, when carefully planned, can
be an effective way to remove people from poverty.”’

6. THE ROLE OF AGROECOLOGY IN THE
IMPLEMENTATION OF THE HRF

The historical development of the human rights-
-based approach to food security reasserts the premise
that more food production does not necessarily, if at
all, result in less people suffering from hunger and mal-
nutrition.” States’ human rights obligations to realize

28 See ALSTON, Phillip. Ships passing in the night: the current
state of the human rights and development debate seen through the
lens of the millennium development goals. Human Rights Quarterly, v.
27, p. 755-829, Aug. 2005. p. 771-775.

29  FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Achieving Zero Hunger: the critical role of in-
vestments in social protection and agriculture. Rome: FAO, 2015. p.
9. Available at: <http://www.fao.org/3/a-14951e.pdf> Access on:
28 out. 2016.

30 See BROWN, Lynn; GENTILINI, Ugo. On the edge: the role
of food-based safety nets in helping vulnerable households manage
food insecurity. In: GUHA-KHASNOBIS, Basudeb; ARCHARYA,
Shabd S.; DAVIS, Benjamin (Ed.). Food insecurity, vulnerability and hu-
man rights failure, (no location). Basingstoke: Palgrave Mcmillan, 2007.
p. 82-105. p. p. 82

31 ELVER, Hilal. Interim report of the Special Rapporteur on
the right to food, Promotion and protection of human rights: hu-
man rights questions, including alternative approaches for improv-
ing the effective enjoyment of human rights and fundamental free-
doms, UN Doc. A/70/287, 2015. p. 23; NELSON, Rebecca; COE,
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the HRF go far beyond simple availability concerns and
must holistically include social and economic solutions
to provide accessibility and adequacy, as well as environ-
mental solutions to provide sustainability and adequacy.
Nevertheless, the world is still facing the apparent pa-
radox that a widely implemented strategy to solve food
security challenges, namely large-scale industrial agri-
culture with technologies developed during the Green
Revolution, is at the same time a possible solution and
the cause of food insecurity by contributing to climate
change, land degradation, water resources depletion and
pollution and marginalization of small-farm agricultu-

re.?

A growing consensus can be identified in the scienti-
fic community,™ academia,* international community,*
civil society’ and public policy,” towards the use of
agroecological practices by small holder farmers as a
strategy that embraces multiple layers of State obliga-
tion for the HREF Agroecology can be defined as the

Richard. Agroecological Intensification of Smallholder Farming, In:
HERRING, Ronald J. (Ed.). The Oxford Handbook of Food, Politics and
Society. New York: Oxford University Press, 2015. p. 107.

32 Some 40 percent of agricultural land has been strongly or
very strongly degraded in the past 50 years by erosion, salinization,
compaction, nutrient depletion, biological degradation, or pollu-
tion. MILLENNIUM ECOSYSTEM ASSESSMENT. Ecosystenms
and Human Well-being: A Framework for Assessment. Washington,
DC: World Resources Institute, 2005. p. 64. Available at: <http://
www.millenniumassessment.org/documents/document.300.aspx.
pdf> Access on: 20 out. 2016; ELVER, Hilal. Interim report of the
Special Rapporteur on the right to food, Promotion and protection
of human rights: human rights questions, including alternative ap-
proaches for improving the effective enjoyment of human rights
and fundamental freedoms, UN Doc. A/70/287, 2015. p. 23.

33 WEZEL, A,; SOLDAT V. A quantitative and qualitative his-
torical analyses of the scientific discipline agroecology. lnternational
Journal Agricultural Sustainability, v. 7, n. 1, p. 3-18, 2009.

34 SCHUTTER, Olivier de. Agroecology, a Tool for the Realiza-
tion of the Right to Food. In: LICHTFOUSE, Eric (Ed.). Agroecology
and Strategies for Climate Change. New York: Springer, 2012. p. 1-16;
ALTIERI, Miguel A. Agroecology: the science of natural resource manage-
ment 5 for poor farmers in marginal environments, Agriculture, Fcosystems
and Environment 1971. Berkeley: Elsevier Science B.V.,, 2002. p. 1-24.
35 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. Agroecology for Food Security and Nutri-
tion Proceedings of the FAO International Symposium. 18-19 Sep-
tember 2014, Rome, FAO. Legal developments in the progressive
realization of the right to food, 2014, available at: <http://www.fao.
org/3/a-13892¢.pdf>. Access on: 10 out. 2016.

36 ABREU, L. S. de; LAMINE C., BELLON 8. Trajet6rias da
Agroecologia no Brasil: entre Movimentos Sociais, Redes Cientificas
e Politicas Publicas. In: CONGRESSO LATINO-AMERICANO
DE AGROECOLOGIA, 2.; CONGRESSO BRASILEIRO DE
AGROECOLOGIA, 6., 2009, Cutitiba. Anass... Curitiba, 2009.

37 As shown in the following chapter in the case of Brazil.

“application of the science of ecology to agricultural

systems”®

with the aim of increasing agricultural pro-
duction by optimizing the use of the local ecosystem
and natural resources. Humans, together with the local
and surrounding environment, ate considered part of
the ecosystem that generates positive socioeconomic
and environmental effects. It incorporates local and
indigenous farmer knowledge to create a socially and

environmentally local-oriented agricultural practice.

Sustainability is addressed through more efficient
use of local natural resources so as not to deplete the
sources of land and water; and at the same time, create
crops resilient to pests and adverse weather occasions
caused by climate change.” Studies suggest that lo-
cally developed crops are more adaptable and robust,
especially because the transgenerational breeding was
dictated by corresponding local ecological and social
conditions.” On a social level, public policy to increase
research and farmers training in agroecology can em-
power small-scale farmers to produce for their owns
subsistence and provide livelihoods to build a path out
of poverty by selling the exceeding amount of food pro-
duced. Without heavily depending on external inputs,
access to the market might be facilitated, especially into
the growing market of organic products.” Poor rural
communities have an advantage on the implementation
of agroecological practices because it is “relatively labor
intensive, most effectively practiced on small plots of

land and relies on locally produced inputs”.**

An agroecological approach to public policy em-

38 SCHUTTER, Olivier de. Agroecology, a Tool for the Realiza-
tion of the Right to Food. In: LICHTFOUSE, Eric (Ed.). Agroecology
and Strategies for Climate Change. New York: Springer, 2012. p. 1-16.
39 See WESTRA, John; BOODY George. Challenges and ben-
efits of developing multifunctional agroecosystems. In: BOHLEN,
Patrick ].; HOUSE, Gar. (Ed.). Sustainable agroecosystem management:
Integrating ecology, economics, and society. Boca Raton: CRC,
2009. p. 213-229.

40 MOKUWA, Alfred et al. Robustness and strategies of adapta-
tion among farmer varieties of African rice (Oryza glaberrima) and
Asian rice (Oryza sativa) across West Africa. PbS ONE, v. 8, n. 3,
Mar. 2013.

41 For statistics on growing demand for organic products see
LERNOUD, Julia; WILLER, Helga; SCHLATTER, Bernard.
‘North America: current statistics’. In: (Ed.). The world of
organic agriculture: statistics and emerging trends. Bonn: Research In-
stitute of Organic Agriculture, 2014. p. 251.

42 ELVER, Hilal. Interim report of the Special Rapporteur on the
right to food, Promotion and protection of human rights: human
rights questions, including alternative approaches for improving the
effective enjoyment of human rights and fundamental freedoms,

UN Doc. A/70/287,2015. p. 21.
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braces to tripartite State’s obligations to progressively
realize the HRE, as it respects existing access to food by
preserving the environment and natural resources that
allow for small-scale farmers and indigenous population
to practice subsistence agriculture, often relying on their
traditional knowledge. Additionally, it respects existing
access to adequate food by promoting agricultural prac-
tices that produce food ‘free from adverse substances’.
The obligation to profect is implemented by protecting
the environment from the negative effects of large-
-scale industrial agriculture, including climate change,
that negatively affect the realization of the HRF. Water
resources are protected from farming waste pollution as
well as chemical fertilizers and pesticides. Lastly, public
policy to incentive small-scale agroecological practices
carries a great potential to fuffil/ the HRF as it creates
the necessary condition for the most vulnerable to build
a resilient and sustainable, market-oriented agricultural

system.

States should invest in knowledge building throu-
gh research and knowledge sharing through training
and encourage self-organized, community networks
and partnerships.* Agroecology is a faitly new field of
science that carries a great potential to be developed
by biophysical and social science research. The Special
Rapporteur for the HRF has called upon States to “en-
courage a major shift from current industrial agricul-
ture to transformative activities such as conservation
(agroecology) that supports the local food movement,
protect smallholder farmers, empower women, respect
food democracy, maintain environmental sustainability
and facilitate a healthy diet.”*

7. BRAZIL AS A STUDY CASE

Whereas Brazil has a relatively high GDP, approxi-
mately 10 million people still live in extreme poverty in
the country.® Brazil is the wortld’s fourth largest food

43  SCHUTTER, Olivier de. Agroecology, a Tool for the Realiza-
tion of the Right to Food. In: LICHTFOUSE, Eric (Ed.). Agroecology
and Strategies for Climate Change. New York: Springer, 2012. p. 1-16.
p. 5.

44  ELVER, Hilal. Interim report of the Special Rapporteur on the
right to food, Promotion and protection of human rights: human
rights questions, including alternative approaches for improving the
effective enjoyment of human rights and fundamental freedoms,
UN Doc. A/70/287, 2015. p. 24.

45 WORLD BANK. Poverty and Equity Data, Country Dashboard:

exporter in the world* and one may infer that for such
reason it has sufficient capacity to meet its internal de-
mands on food. However, in 2013, 23% of Brazilian

households faced food insecurity,”

especially among
the rural population of the Northeast region of the
country.”® The Brazilian situation might be taken as an
example of the current global scenario, in which the
primary hindrance to the fulfillment of the HRF is not
directly related to food production capacity, but rather

to food access and utilization.

Moreover, small-hold holders and family farming
play a key role for the implementation of the HRF in
Brazil to the extent that such groups represent relevant
food production sources, and, paradoxically, also are
the most vulnerable ones in regard to food insecurity,
and climate change effects, such as drought and floods.
Thus, agroecology can be a relevant tool to advance the
HRF in Brazil, by enhancing direct access to food and
by providing a way out of poverty by the commerce of
the exceeding amount of food produced.

Furthermore we will briefly overview the implemen-
tation of the HRF in Brazil in general and then focus on
the effectiveness of the national public policy to foster
agroecological practices as a means of progressive reali-
zing Brazil’s international obligation for the HRE

8. BRIEF OVERVIEW ON THE IMPLEMENTATION OF
THE HRF IN BRAZIL

Brazil has become an international benchmark in
the fight against hunger due to the incorporation of the
topic in its agenda as a top priority since 2002, imple-
menting national policies and recognizing the intrinsic
link between poverty and hunger with the ultimate goal
to break the vicious circle of hunger.

Brazil. 2015. Available at: <http://povertydata.wotldbank.org/pov-
erty/country/BRA>. Access on: 30 out. 2016.

46 FOOD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS. FAOSTAT. 2015. Available at: <http://fa-
ostat.fao.org/beta/en/#Hcompare> Access on: 30 out. 2016.

47 INSTITUTO BRASILEIRO DE GEOGRAFIA E ESTATIS-
TICA. Seguranga Alimentar. 2013. Disponivel em: <http://www.ibge.
gov.br/home/estatistica/populacao/seguranca_alimentar_2013/>.
Acesso em: 30 out. 2016.

48 INSTITUO BRASILEIRO DE GEOGRAFIA E ESTATIS-
TICA. Pesquisa Nacional por Amostra de Domicilios: 2004-2009. Availa-
ble at: <http://biblioteca.ibge.gov.br/visualizacao/livros/liv47241.
pdf>. Access on: 30 out. 2016.
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In 2003 the Brazilian government implemented
the internationally acknowledged Zero Hunger Program
through which hunger, extreme poverty and inequali-
ty were addressed holistically with measures to increase
access to food, generate jobs and increased income, in-
tensify the agrarian reform and incentive family farming
and education.

As part of the Zero Hunger Program, the gover-
nment implemented also in 2003, the Family Allowance
Program (Programa Bolsa Familia), through which enrolled
families receive cash transfers conditional upon keeping
their children in school and attending preventive health
care visits. According to the World Bank, ten years after
Bolsa Familia, Brazil has more than halved its extreme
poverty — from 9.7 to 4.3 % of the population®. Alon-
gside with this impressive reduction in social inequality,
Bolsa Familia also provided useful data for scaling other
social programs, such as the Brazgi/ Without Misery Plan,
that targeted extreme poverty eradication through more
comprehensive and systematic poverty reduction ac-
tions such as productive inclusion, income security and
access to public services.

As a result of such actions, 29 million people were
lifted out of poverty between 2003 and 2014. Socio-
-economic inequality dropped 6.6% points in the Gini
coefficient in the same period (from 58.1 to 51.5). The
income level of the poorest 40% of the population
rose, on average, 7.1% in real terms, compared to a
4.4% income growth for the population as a whole.”
Specifically regarding the fight against hunger and un-
dernourishment, the proportion of people suffering
undernourishment decreased from 7.5% in 2008-2010
to 6.9% in 2011-2013.%!

Finally, in 2010, Brazil integrated the HRF in its Fe-
deral Constitution, granting irrevocable validity to such
right as a non-amendable clause.’® This was a milestone
for the development of a legal framework that applies a

49 WORLD BANK. Bolsa Familia: Brazil’s Quiet Revolution.
2013. Available at: <http://www.worldbank.org/en/news/opin-
ion/2013/11/04/bolsa-familia-Brazil-quiet-revolution> Access on:
30 out. 2016.

50 WORLD BANK. Countries, Brazil, overview. 2015. Available at:
<http://www.wotldbank.org/en/country/brazil/overview>.  Ac-
cess on: 30 out. 2016.

51 FOOD AND AGRICULTURE ORGANIZATION OF
THE UNITED NATIONS. Food and Agriculture Policy Decision Analy-
ses. Available at: <http://www.fao.org/docrep/field/009/i3759¢/
i3759¢.pdf> Access on: 30 out. 2016.

52 Constitutional Amendment No. 64, enacted on 02/04/2010.

right-based approach to food security in Brazil. Natio-
nal law reacted to the constitutional amendment and, in
the same year, the National Food and Nutritional Secu-
rity System (SISAN) was created through presidential
decree No. 7.272 with the goal of fully implementing
the HRF and set the guidelines for the National Plan for
Food and Nutrition Security (PNSAN). PNSAN aimed
to achieving food security through inter-sectoral public
actions and policies, guided by the legal framework of
the HRE

9. INSTITUTIONAL FRAMEWORK OF THE BRAZILIAN
STATE FOR THE IMPLEMENTATION OF HUMAN RIGHT
TO FOOD

The agricultural sector is seen in Brazil as a key eco-
nomic area while at the same time as a decisive instru-
ment for social development. For such reason, Ziegler
diagnoses about the schizophrenic State behavior regar-
ding the realization of the HRF can also be identified
in Brazil. Institutionally, the agriculture sector is orien-
ted both by the Ministry of Agriculture, Livestock and
Food Supply (MAPA), mainly focused on the economic
aspects of agriculture, such as agribusiness, enhancing
food production and economic growth through land
management risk, credit and trade; as well as by the
Ministry of Social and Agrarian Development (MDS),
responsible for social programs and food security. Pu-
blic policies towards food security are under the budget
and coordination of the MDS, whereas MAPA collabo-
rates with the work of MDS within food security and
nutrition programs, specially with measures to improve
supply chains from family agriculture, as will be further
detailed. On one hand, this separated structure grants a
positive level of autonomy for the implementation of
social development programs mainstreaming food se-
curity. On the other hand, it fails to incorporate food se-
curity and the HRF with the national agricultural strate-
gy, including the alignment with the commercial use of
agriculture and international trade. This current struc-
ture misses the opportunity to apply a holistic approach
to food security, in which economic as well as social
and environmental aspects are integrated in national
agricultural strategy, and accentuates the schizophrenic
tendency, as will be evidenced in more detail below.

It is important to point out that the Brazilian agra-

STRAKOS, Paula F; SANCHES, Michelle B.B.. States international responsibility for the human right to food: implementation in Brazil through agroecology. Revista de Direito Internacional, Brasilia,

O . 14,n.1,2017 p. 35-53

~


http://www.worldbank.org/en/news/opinion/2013/11/04/bolsa-familia-Brazil-quiet-revolution
http://www.worldbank.org/en/news/opinion/2013/11/04/bolsa-familia-Brazil-quiet-revolution
http://data.worldbank.org/indicator/NY.GDP.PCAP.CD
http://data.worldbank.org/indicator/NY.GDP.PCAP.CD
http://www.worldbank.org/en/country/brazil/overview
http://data.worldbank.org/indicator/NY.GDP.PCAP.CD
http://data.worldbank.org/indicator/NY.GDP.PCAP.CD
http://www.fao.org/docrep/field/009/i3759e/i3759e.pdf
http://www.fao.org/docrep/field/009/i3759e/i3759e.pdf

rian and food security institutional framework un-
derwent significant changes in 2016 due to recent res-
tructuring within the Federal Government, performed
by the Interim President, as a result of political instabi-
lity.>® The Ministry of Agrarian Development (MDA),
originally responsible for land reform affairs, was mer-
ged with the Ministry of Social Development and Fight
against Hunger and is currently referred to as Ministry
of Social and Agrarian Development (MDS). Moreo-
ver, the Special Secretariat for Family Agriculture as well
as the National Institute of Colonization and Agrarian
Reform (INCRA) are no longer related or subject to
the former MDA, but lie under the Chief Staff of the
Federal Government™.

Such institutional changes, including budget and
staff, must be carefully observed so as not to lead to
a negative impact on the continuity of ongoing social
programs originally implemented by the merged ins-
titutions and that have a decisive participation in the
progressive realization of the HRE. Otherwise, this re-
cent restructuring might contribute to existing chronic
disarticulation within Brazilian institutions and charac-
terize a breach of the international obligation of non-
-regression towards the HRE

Civil society has also played a decisive role in the
advancement of the HRF in Brazil> and as a response
to their demands, the Brazilian State has, in a pionee-
ring fashion, created the National Food Security Coun-
cil (CONSEA), a political and social advisory body for
the articulation between government and civil society
and for the proposing guidelines for actions related to
food security. CONSEA was originally created in 1993,
interrupted its functions in 1995 and regained its politi-
cal force in 2003 for the implementation of the Hunger
Zero Program.

In the current context, MAPA and MDS are the
most relevant structures for policy making both on agri-
culture and food security, whereas CONSEA and the
Special Secretariat for Family Agriculture contribute for
the much needed integration between MAPA and MDS,
reconciling agriculture as an instrument for economic
growth and social development.

53  Federal Law No. 13.341, enacted on 29.09.2016.

54  Decree No. 8.865 enacted on 29.09.2016.

55 For a detailed analyses of the role of civil society in the ad-
vancement of public policies towards the realization of the HRF
see: KRACHT, U. (Ed.). Food and Human Rights in Development. Ox-
ford: Intersentia, 2007. p.181-212.

10. BRIEF OVERVIEW ON PUBLIC POLICY TOWARDS
THE REALIZATION OF THE HRF

The main public policies adopted by the Brazilian
State that set guidelines for agricultural practices and
are intertwined with or might have influence on agroe-
cology practices, are the Multiannual Plan (PPA), which
is the action plan of MAPA, and the Family Farming
Harvest Plan (FFHP), which defines the strategic mea-
sures on family agriculture and food security, former-
ly elaborated and coordinated by MDA and currently
under the authority of the Chief Staff of the Federal
Government and being implemented by the Special Se-
cretariat for Family Agriculture.

The PPA has a decisive relevance for the national
agricultural sector and food supply as it sets the prio-
rity measures to be adopted by the national agriculture
head institution, MAPA. Even though, MAPA is also
technically responsible for national food security, in
practice the measures implemented are mainly aimed
at increasing production and improving trade, as evi-
denced by the analyses of its competencies established
by law opposed to the actions detailed in the PPA. Re-
garding the measures implemented by MAPA towards
food security, the 2012-2015 PPA, contains only one
food and nutritional security program, that is under the
MDS coordination, and one family agriculture program,
that is under the coordination of the Special Secreta-
riat for Family Agriculture. Both programs count with
the contribution of MAPA exclusively for the purposes
of improving the related food supply chain and credit
lines. The fact that MAPA, the institution responsible
for agriculture in Brazil, has only limited inputs in food
security policies contributes for the lack of integration
of HRF obligations into national strategy for agricultu-
re and agribusiness.

The FFHP, developed by the former MDA on an
annual basis since 2002 details strategic forms of sup-
port to the sector. The current plan (2016-2017) establi-
shes (1) specific credit lines with lower interest rates and
also related to agroecological production under the Na-
tional Program for the Strengthening of Family Agri-
culture (PRONAF), (2) insurances for crops impaired
due to climate change and climate disaster, (3) technical
assistance to farmers, (4) incentives for cooperative acti-
vities, (5) support for trade under mandatory public ac-
quisition of food from family farmers, especially under

STRAKOS, Paula F; SANCHES, Michelle B.B.. States international responsibility for the human right to food: implementation in Brazil through agroecology. Revista de Direito Internacional, Brasilia,

S v.14,n.1,2017 p. 35-53

&



the Food Acquisition Program (PAA), which enables
the acquisition of food production from small holder
farmers by public authorities such as schools and hospi-
tals, (6) measures to empower women and young people
on agriculture, and (7) land reform.

These measures have the potential to satisfy many
of the requirements made by international law for the
realization of the HRI and encompasses commitments
made the Brazilian State in the SDG as well as in the
VGREF and the call made by the Special Rapporteur to-
wards small-scale agriculture incentives and inclusion
of woman in social planning, exposed above. Neverthe-
less, it is important to observe that the FFHP was origi-
nally developed and implemented by MDA, which has
been merged into MDS, according to the recent institu-
tional reform. Therewith, the FFHP is now under the
coordination of a different institution (Chief Staff of
the Federal Government) and must be closely observed
in order to make sure the institutional reform does not
harm the effective continuation of the program. Even-
tual impairments on the effective continuation of the
FFHP, causing a lower access by rural families to food
security, might constitute a breach of State’s obligation
for the progressive realization of the HRE.

Other relevant public policies implemented after
the incorporation of the HRF in the Federal Consti-
tution in 2010 are the PNSAN, mentioned above, and
the National Policy for Technical Assistance and Rural
Extension for Family Agriculture and Agrarian Reform
(PNATER) which was implemented alongside with the
National Program of Technical Assistance and Rural
Extension in Family Agriculture and Agrarian Reform
(PRONATER), also known as the Technical Assistance
and Rural Extension Program (ATER).** PRONATER
and ATER are focused on providing education throu-
gh free technical service and rural extension for small
holder farmers, family farmers settled by the agrarian
reform, riverine (ribeirinhos), indigenous people, quilom-
bolas, fisherfolk among other vulnerable groups. The
ATER program contributed to empower small holder
farmers through direct knowledge exchange and pro-
viding access to information. Its structure is now also
being used to promote, disseminate and further develop
agroecological practices and knowledge.

The object of the public policies mentioned abo-
ve represent a promising path towards the progressive

56 Federal Law No. 12.188, enacted on 11.01.2010.

implementation of the HRF as they incorporate di-
fferent aspect of the normative content of the HRE
Significant measures can be identified in regard to the
State’s obligation to fulfill the HRF promoting small-
-scale farmers incentives. Nevertheless, it is important
to point out a certain lack of integration of such public
policies among the different governmental institutions
which might lead to the overruling of economic interest
over efforts to realize the HRF, especially within MAPA
structure. Despite efforts to integrate such policies wi-
thin different Ministries, as above evidenced, such pu-
blic policies intend mainly to address different concerns
from the Brazilian State in regard to its agricultural de-
velopment, either related to trade/economic growth,
positioning Brazil as a competitor in the international
food market, or the Brazilian international obligation
to realize the HRF by guaranteeing access to food for
its population and fighting undernutrition and poverty.

11. AGROECOLOGY PUBLIC POLICY FOR THE
REALIZATION OF THE HRF IN BRAZIL

Even though the main Brazilian public policies rela-
ted to food, agriculture and poverty eradication carried
out over the last decade, have indeed decreased social
inequality and provided access to food, as previously
mentioned, the Brazilian State still faces the challenge of
providing food security for 23% of its population, espe-
cially in rural areas of environmentally damaged regions
such as the Brazilian Northeast. As seen above, agroeco-
logical practices represent an important path to address
social and sustainability challenges at the same time.

In this context, the Federal Government enacted in
2012 the National Policy for Agroecology and Orga-
nic Production (PNAPO) through Decree No. 7.794
envisaging the integration, coordination and adapta-
tion of public policies and programs to foster actions
for a transition to agroecological and organic produc-
tion, contributing to sustainable development and the
population’s quality of life through sustainable use of
natural resources, supply and consumption of healthy
foods™.

From an institutional standpoint, PNAPO is under
the Special Secretariat for Family Agriculture, currently

57 PNAPO, art. 1.
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under the Chief Staff of the Federal Government. The
Secretariat is competent to address subjects related to
family farming, small holder farmers and other vulne-
rable groups.

The main instrument for the implementation of the
PNAPO is the National Plan for Agroecology and Or-
ganic Production (PLANAPO). Up to now, the gover-
nment has developed two national plans, the first one
refers to the period of 2013 to 2015 (PLANAPO 2013-
2015) and the second one refers to period of 2016 to
2019 (PLANAPO 2016-2019). According to the report
on the monitoring of results of the PLANAPO 2013-
2015, this first plan enabled an approximation between
public and private actors interested in agroecology and
contributed to the incorporation of the subject in fur-
ther public policies, as a new field of science.

The PLANAPO 2016-2019 incorporates the expe-
rience acquired during the inaugural first period and
addresses important obstacles in the implementation of
the HRE, including the lack of institutional integration
and contradictions in public policy for food security, ex-
posed above. It also recognizes the need for a holistic
approach so that measures implemented by different
public authorities do not have negative effects on gains
achieved through the implementation of agroecologi-
cal practices. Nevertheless, as seen above, public policy
alone has limited effectiveness within the not fully inte-
grated institutional framework exposed.

In order to achieve such needed integration, the plan
is subject to two different instances, the first one is the
Inter-ministerial Chamber, responsible for the drafting,
execution and monitoring of the plan, formed by repre-
sentatives of the MDS; MAPA; General Secretariat of
the Presidency; Ministry of Finance; Ministry of Envi-
ronment; Ministry of Education; Ministry of Health;
Ministry of Science, Technology and Innovation; and
Ministry of Fisheries and Aquaculture. The second one
is the National Commission, composed by an equal
number of members from civil society and Govern-
ment/public authorities, who will collaborate on the
drafting of the plan and engage civil society in its exe-
cution and monitoring;

As aresult of the engagement of these several actors
who are experts on different subjects, the PLANAPO
2016-2019 has highly cross-cutting public policy struc-
ture encompassing six major topics: (1) production; (2)
use and conservation of natural resources; (3) knowled-

ge; (4) trade and consumption; (5) land and territory; (6)
socio-biodiversity.

The first topic encompasses multiple aspects of
production, including financial support such as insu-
rance and credit lines. Based on the existing PRONAF
structures, a specific line of credit for agroecological
and organic production (PRONAF Produtivo Orienta-
do) was created together with a specific line of credit
conditioned to low GHG emissions on agriculture. The
crosscutting nature of PLANAPO is evidenced by the
tackling of the climate change even under a sector with
high economic background like production.

Another relevant aspect addressed under the topic
of production is the conclusion of the National Pro-
gram for Use Reduction of Agrochemicals (PRONA-
RA). The PRONARA was concluded after long civil
society mobilization and articulation with the govern-
mental authorities based on the target established by
the first PLANAPO 2013-2015. However, it has not yet
been implemented. The advancement of the revalua-
tion on the granting of authorizations for uses of agro-
chemicals in Brazil is also foreseen to take place during
the period of the PLANAPO 2016-2019.

Furthermore, both plans set forth measures to en-
sure the quality of the organic production, particularly
through certification and monitoring for quality con-
trol; to provide scale and foster agroecology; actions
aiming for recognizing increasing the access to educa-
tional projects/programs such as ATER by women and
granting credit lines and access to trade policies such as
PAA. Such public policy have a significant impact on
the realization of the HRF because of their potential
to increase sustainable agriculture production and em-
powering minorities through education and access to
credit. Moreover, the certification and quality control
structures follow the international trend towards orga-
nic food certification and might be a building block in
the integration of small-hold organic farmers into the
growing international market.

On the subject of sustainable use of resources, PLA-
NAPO 2013-2015 mapped the extractive production
and socio-biodiversity products by traditional popula-
tions and performed the strengthening of educational
program such as ATER specifically related to extractive
activities. Moreover, the PLANAPO 2013-2015 resul-
ted in an elaboration of technical parameters for the
sustainable management of species and non-timber
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forest products, the consolidation of documents con-
taining technical guidelines for adoption good manage-
ment practices for organic sustainable harvesting and
preparation of contract guidance for extractive produ-
cers, which will be disclosed and used during the imple-
mentation of PLANAPO 2016-2019. In order to use
Brazilian natural resources in an effective manner to-
wards the fulfillment of the HRF, the PLANAPO also
aims for a nutritional mapping of native species of flora
with relevant nutritional value to support initiatives re-
lated to food security and nutrition in order to diversi-
fy the Brazilian population diet. This action is another
good example of the implementation by the Brazilian
State of the HRF to the extent it is not focused only
on food access, but also on food adequacy. For such
putposes, once again, other relevant issues are encom-
passed within the strategy to effectively fulfill the HRE,
such as sustainable agriculture practices though the es-
tablishment of good management for organic sustaina-
ble harvesting and extractive activities and empowering
of traditional populations through education.

Additionally, the PLANAPO 2016-2019 included
measures to disseminate technologies and practices for
the recovery of degraded areas by developing a system
of information accessible to farmers. The plan also de-
tails actions toward hydric security with a focus on the
semi-arid regions of the country. This holistic approach
is essential to address the challenges faced by the rural
population of land degraded or dry areas so that they
can rebuilt a sustainable ecosystem that allows them to
extract their livelihoods from agriculture.

Within the subject of capacity building, the plan es-
tablishes actions for scientific research and the use of
regional traditional knowledge as a means to increase
and improve agroecological production, articulating
with other public policies such as ATER.

The PLANAPO also addresses trade and market en-
try for agroecological products to allow the small-scale
farmers not only to provide for their own dietary needs
but also to construct a way out of poverty, and as a con-
sequence, out of food insecurity upon the application
of agroecological practices.

On the topic of land and territory, the amplifica-
tion and consolidation of agroecology practices relies
upon the access of farmers to land through land reform
as well as the granting of public support for effective
productive settlement of landless people. The PLANA-

PO 2016-2019 incorporates such assumption and esta-
blishes a set of measures to be undertaken aiming the
creation of more sustainable land reform settlements.

In quilombola areas, two major challenges shall be
addressed by PLANAPO in the following years: (1) re-
view rules governing the procedure for identification
and demarcation and (2) the preparation of the First
National Strategic Plan for Entitlement targeting the
completion of pending administrative procedures for
granting of quilombola territories entitlements by IN-
CRA.

Another important aspect tackled by the PLANA-
PO 2016-2019 is social biodiversity that addresses the
relationship between traditional communities such as
indigenous people, quilombolas, rubber tappers (serin-
guetros), riverine, fisherfolk, babassu coconut breakers
and their environment. The common feature of tradi-
tional communities is the extraction of their livelihoods
from the natural environment and are highly dependent
on the forest and the natural forest systems and servi-
ces. Traditional and extractive knowledge systems are
built over centuries of coexistence of the traditional
communities with their environment. Thus, it is essen-
tial to protect biodiversity so that traditional communi-
ties can continue to extract their livelihoods from the
natural environment as well as to secure sustainable
access to their traditional land or land to which their
identity is bound. In this sense, the PLANAPO has the
potential to effectively implement the State obligation
to protect the HRF of all people, including vulnerable
communities.

This short analysis of Brazil’s implementation of an
agroecological approach to achieve food security does
not intend to exhaust the subject but instead highlight
important aspects of it to allow for verifying its corres-
pondence with the normative content of the HRF and
State’s international legal obligation for its realization.

From the framework analyzed above, it is possible to
identify a holistic rights-based approach to food security in
which different layers of State responsibility are involved.
The PLANAPO has a great potential for the full realiza-
tion of the normative content of HRF by the Brazilian
State because its addresses food availability, by increasing
production and at the same time allowing for a greater
variety. Food Accessibility is increased in so far as the in-
centives and assistance for food production is given to the
most vulnerable population and reduces its food insecurity
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once they can consume their own production. Food ade-
quacy in increased in the application of agroecology by
Brazilian public policy by means of producing food free
from adverse substances. Finally, the sustainability aspect
of the normative content of the HRF is complied with
by creating a healthy ecosystem through agroecological
practices, capable of producing food for current and fu-
ture generations, without degradation the soil and natural
resources. Moreover, it complies with specific international
requirements and soft law commitments as it supports the
local food movement and small holder farmers, empowers
women and vulnerable groups, respects traditional know-
ledge while fostering economic growth and tackling social
inequality, seeks environmental sustainability and facilitates
a healthy and nutritionally balanced diet.

Furthermore, the agroecological public policy em-
braces the tripartite State’s obligations to progressively
realize the HRF as it respect existing access to food by
preserving the environment and environmental services
that allow for different groups to extract their livelihoo-
ds. An important step taken under the State’s obligation
to protect the HRF is the reevaluation of the use of agro-
chemicals through PRONARA. If this plan is effecti-
vely implemented, together with other measures to im-
prove access to organic food, the right of every person
to have access to food free of adverse substances will
be protected from activities from third parties. Accor-
dingly, the ecosystems that allow for the realization of
the HRF will also be protected from the excessive use
of agrochemicals by third parties. Finally, the obligation
to fulfill the HRF is progressively addressed by incor-
porating the latest scientific evidence on agroecology
as means to achieve sustainable agricultural production
and by creating the necessary condition for the most
vulnerable people to build a resilient and sustainable,
market-oriented agricultural system that might provide
for their own subsistence and way out of poverty. The
exposed aspects of the agroecological public policy fra-
mework also allow for identifying the presence of all
elements of the normative content of the HRE.

Another positive aspect to be extracted from the
analyses above is that the implementation of agroeco-
logy practices avail existing programs, such as PRO-
NAF, PAA and ATER, utilizing the already successful
structures and mechanism that have served as valuable
tools in the fight against hunger in Brazil, enabling and
facilitating the incorporation of agroecology within the
institutional framework.

12. FiNnAL CONCLUSIONS

The international legal framework of the HRF has
developed a clear outline in the last decades establishing
well-defined state obligations and increasingly develo-
ping mechanism for its eligibility. The concept of food
security as means for the implementation of the HRF
is subject to constant review. Concerns over the effects
of climate change in general and especially on the most
vulnerable rural populations have raised the support in
multiple sectors of society for the expansion and ap-
plication of agroecological practices that incorporate
social, economic and sustainability aspects of food pro-
duction.

Brazil has taken significant steps in the progressive
implementation of the HRF since 2002 and has reached
a decisive milestone in building a human rights-based
approach to food security by incorporating the HRF
in its Federal Constitution in 2010. Even though there
have been significant advancements since then, inclu-
ding the development and incentives for agroecologi-
cal practices, agricultural public policy still reflects the
schizophrenic behavior of States identified by Ziegler.
On one hand the Brazilian State recognizes the HRF
and takes measures towards its implementation. On
the other hand, the State takes measures that negatively
affect the realization of the HRE This dichotomy can
be cleatly identified in the analyses of the institutional
framewortk, in which there are two different institutions,
one responsible for agricultural development (MAPA)
an one responsible for food security and social deve-
lopment (MDS). A brief analyses of public policy ap-
plied by both institutions show a lack of integration and
coordination so that MAPA, the head agricultural insti-
tutions does not prioritize the fight against hunger, but
only gives limited support to MDS specifically focused
on credit lines and food supply chain. MAPA misses
the opportunity to incorporate the HRF in its general
national agrarian strategy.

Important enough to merit attention are the institu-
tional adjustments recently applied to the complex net
of institutions involved in public policy to achieve food
security and the HRE Political instability led to reforms
in the institutional framework that if not well monito-
red might lead to retrogression in the realization of the
HRE, which is expressly forbidden by international law
and would imply a breach by the Brazilian State of its
international legal obligation.
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The agroecological framework applied by the Brazi-
lian State as of 2013 addresses the four elements of the
normative content of the HRE, improving its availabili-
ty, accessibility, adequacy and sustainability, while at the
same time applying the first steps towards the recom-
mendation made the Special Rapporteur in the Report
to the General Assembly nr. A/70/287 from 5.08.2015
to shift into conservation agriculture. This features Bra-
zil as a leader in agroecological public policy develop-
ment and represents an outstanding advance towards
the progressive realization of the HRE It addresses
many issues previously neglected by the State such as
the integration of public institutions and policies. The
integrating and crosscutting aspects of the agroecolo-
gical framework represent an opportunity to smooth
the schizophrenic behavior of the State and take steps
towards solving the paradox of a leading food export
country that is not able to adequately feed 23% of its
population. The push for large-scale export agricultural
export might have economical reasoning but does not
constitute State obligations toward the progressive rea-
lization of the HRF inasmuch as it does not respond for

current or future demands for access to food.

Other important contributions of the agroecolo-
gical framework are the strengthening of measures to
protect cultural minorities and therewith implement the
State’s obligation not to discriminate, established in Art.
2, para. 2 and Art. 3 ICESCR. Additionally, the agroe-
cological framework contributes to build environmental
sustainability and resilience for those cultural minori-
ties, while ate the same time benefiting the collectivity
by allowing for food production with a significant lower
index of agrochemical uses. The framework builds an
important legal base that needs to be continuously re-
viewed to integrate the knowledge and participation of
multiple stakeholders.

Nevertheless, agroecology is not a panacea to the
social, political and environmental challenges faced to
finally end hunger and malnutrition worldwide. The
deep roots of social injustice and consequent hun-
ger and poverty cannot be underestimated. The fight
against hunger must count on diligent and inexhaustible
efforts in terms of political will, public policy, technical
and legal research, investment, capacity building and ci-
vil society mobilization.
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ABSTRACT

Food security is an important issue in the current international agenda,
for the 2007-2008 economic crisis contributed to the rise in food prices,
increasing their volatility. As a complex topic, the efforts to assuring food
security cannot be restricted to national initiatives, demanding rather a com-
prehensive global policy, involving all the interested actors. In this regard,
WTO has a shared responsibility in the fight against hunger and in the pro-
motion of the right to food. Trade is one of the many elements related to
food security, and it may be a relevant tool in fostering sustainable practices
to achieve such goal. Agriculture negotiations in the WTO are aimed at
guaranteeing stable and rule-oriented markets, with the liberalization of the
agricultural sector and the elimination of distortive practices. Food security
is a non-trade concern that must be taken into consideration in the reform
talks of the Agreement on Agriculture. The main question on this matter
is whether food security should be sought in WTO through the adoption
of trade policies, which requires strengthening the discipline on the use of
restrictive measures, or through the enhancement of liberalization and coo-
peration in multiple levels.

Keywords: WTO. Agriculture. Food security. Development. Non-trade
concerns. Trade policies.

1. INTRODUCTION

Fighting hunger has been a major concern in the international society for
many decades now. The efforts towards accomplishing such objective were
especially addressed in two global initiatives that require a broader approach
on dealing with development and human rights, demanding the implemen-
tation of coordinated policies between States, international organizations,
civil society, and other entities.

The first one, the Millennium Development Goals (MDG), was an out-
come of the United Nations (UN) Millennium Summit, held in New York,
in September 2000, when UN Members committed themselves to establish a



global partnership to reduce extreme poverty'. They set,
accordingly, a list of eight goals, and several targets, to
be achieved until 2015. The first of the negotiated goals
was to eradicate extreme poverty and hunger, with the
specific target of halving, between 1990 and 2015, the
proportion of people who suffer from hunger. Conse-
quently, “the proportion of undernourished people in
the developing region has fallen by almost half since
1990, from 23.3 percent in 1990-1992 to 12.9 percent
in 2014-2016”% Despite the outcomes, there are still
about 795 million people worldwide who are estimated
to be undernourished, and out of those, more than 90
million children under age five are undernourished and
underweight’.

Before the agreed deadline expires and given the
necessity to widening and deepen the endeavor to ac-
complish better levels, UN General Assembly adopted,
in September 2015, the Resolution “Transforming our
world’. Such document encompasses a sustainable de-
velopment agenda, which should be implemented by
2030* The 17 Sustainable Development Goals (SDG)
officially entered into force on January 1, 2016. The new
goals continue to demand coordinated action by all in-
ternational actors, to promote prosperity whilst protec-
ting the planet. The efforts to end poverty, therefore,
must be followed by strategies to promote economic
growth and social inclusion, and simultaneously combat
climate change and preserve the environment. In this
context, the hunger-related goal was separated from
the one regarding poverty, indicating that the issue has
become a more specific concern and calls for a more
well-defined initiative. The second of the SDG seeks,
hence, to end hunger, achieve food security and impro-
ved nutrition and promote sustainable agriculture.

One may associate fighting hunger with fostering
the appropriate conditions for the sustainable practice
of agriculture, as this activity, alongside forestry and fi-
sheries, can offer nutritious food for all people and be

1 UNITED NATIONS. General Assembly: Resolution 55/2. Unit-
ed Nations Millennium Declaration, A/RES/55/2, 18 September
2000.

2 UNITED NATIONS. The Millenninm Development Goals Report:
2015. United Nations: New York, 2015.

3 UNITED NATIONS. Goual 1: Eradicate Extreme Poverty &
Hunger. Available at: <http://www.un.org/millenniumgoals/pov-
erty.shtml>. Accessed on: 24 Oct. 2016.

4  UNITED NATIONS. General Assentbly: Resolution 70/1. Trans-
forming our world: the 2030 Agenda for Sustainable Development,
A/RES/70/1, 21 October 2015.

a resource for decent incomes. It also supports people-
-centered rural development, since agriculture is the
economic sector that employs the most in the world,
responsible for the livelihoods of 40 percent of the cur-
rent global population. Agriculture is, likewise, the main
source of income and jobs for poor rural families. Two
special categories must be highlighted in this analysis —
small producers, giving that 80 percent of the total food
consumed in a large part of developing countries comes
from 500 million small farms worldwide; and women
farmers, for, in most part of the developing world, the
households are female headed. Providing, accordingly,
the necessary resources and investments for small far-
mers, mainly for women smallholders, is an important
measure to enhance food security, as well as to assure
the increase in food production, for both local and in-
ternational markets®.

The World Trade Organization (WTO) was created
in 1994, and proposes a rule-oriented system to guide
trade liberalization and to enhance cooperation and
trade flows among the States. The WTO goals, howe-
ver, surpass the mere trade liberalization and economic
progress, to encompass development objectives, such
as improving standards of living, promoting sustainable
development, and ensuring full employment. WTO is
fully engaged, hence, to the global initiatives aforemen-
tioned, as it has a special interest in development issues.

In December 2015, only three months after the
adoption of the Resolution “Transforming our world’,
the WTO Members agreed, during the Nairobi Ministe-
rial Conference, to abolish agricultural export subsidies,
delivering a crucial target of the Zero Hunger SDG,
which establishes the responsibility to

correctand prevent trade restrictions and distortions
in world agricultural matkets, including through
the parallel elimination of all forms of agricultural
export subsidies and all export measures with

equivalent effect, in accordance with the mandate
of the Doha Development Round®.

Trade has, thus, a relevant role to play in achieving
the SDGs, as its benefits are important tools to pro-

5 UNITED NATIONS. Goa/ 2: End hunger, achieve food se-
curity and improved nutrition and promote sustainable agriculture.
Available at:  <http://www.un.org/sustainabledevelopment/hun-
ger/>. Accessed on: 24 Oct. 2016.

6 UNITED NATIONS. Goa/ 2: End hunger, achieve food se-
curity and improved nutrition and promote sustainable agriculture.
Available at:  <http://www.un.org/sustainabledevelopment/hun-
ger/>. Accessed on: 24 Oct. 2016.
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mote development, in a coordinated and broader policy
effort’.

This is just the first step towards negotiating agri-
culture issues in the WTO, as the matter has long been
avoided by developed countries, regardless of the
complaints of developing Members. The needs of de-
veloping countries regarding agriculture are not only
economic-related but also comprehend a development
feature, as the sector is, in most cases, the foundation
for the economic and social structures of these nations.

In the present paper, we will start our analysis by de-
fining food security and relating this concept to the right
to food and fighting hunger. This exam aims at presen-
ting the complexity of this phenomenon and the brea-
dth of its reach. In the third section, we will assess the
negotiations on agriculture in the WTO, providing a his-
toric overview of the long process that culminated in the
conclusion of the Agreement on Agriculture (AoA). We
will discuss, accordingly, the need to reform such Agree-
ment during the Doha Round, especially in light of the
Article 20, and the challenges of such task. The fourth
section proposes a critic study on the relation between
negotiation in agriculture and the promotion of food
security as a non-trade concern. We consider the options
available to Members to protect their agticultural ma-
rkets from food prices volatility, ensuring food availabi-
lity and access. In this sense, we compare the adoption
of trade policies, and their impact on domestic and in-
ternational markets and the pursuit of greater agricultu-
ral liberalization, followed by shared and comprehensive
initiatives. We conclude the paper with a reflection on
the intricacy of the issue, highlighting the need to seek a
broader approach to promoting food security.

2. THE CHALLENGE OF FOOD SECURITY

The right to food was first recognized in Article 25
of the Universal Declaration of Human Rights from
1948, as part of the right to a decent standard of living.
It has since been identified as a broad human right, as-
sociated not only with the idea of standards of living
but equally with the principle of human dignity. The

7 WORLD TRADE ORGANIZATION. DG Azevédo: Trade is
vital in meeting Sustainable Development Goals. Available at: <htt-
ps://www.wto.org/english/news_e¢/news16_e/dgra_21sep16_ec.
htm>. Access on: Oct. 2016.

right to food can be defined as

[...] the right to have regular, permanent and
unobstructed access, either directly or by means of
financial purchases, to quantitatively and qualitatively
adequate and sufficient food corresponding to
the cultural traditions of the people to which the
consumer belongs, and which ensures a physical
and mental, individual and collective, fulfilling and
dignified life free from anxiety®.

Accordingly, the right to food indicates that access to
food markets is as important as the availability of food.
Markets play, hence, a central role in the right to food,
which demonstrates the connection between economy,
trade, development, and human rights. Rules regulating
the markets become essential, insofar as they prevent
distortions or disloyal conducts, which could lead to or
exacerbate food insecurity’.

Food security, in line with the right to food, “exists
when all people, at all times, have physical and econo-
mic access to sufficient, safe and nutritious food to meet
their dietary needs and food preferences for an active
and healthy life”"’. It is achieved, then, when the combi-
nation of four main elements is identified. The first one
is food availability, meaning the availability of food in
sufficient quantities and on a regular basis. It comprises
local stock and production, as well as the ability to bring
in food from abroad, either through trade or food aid.
The second factor is food access, which entails the ca-
pacity to regularly obtain the essential amount of food,

8  UNITED NATIONS. ‘Preliminary Report of the Special Rap-
porteur of the Commission on Human Rights on the Right to Food’
(2001) UN Doc. A/56/210, 23 July 2001. para. 22. The definition of
the right to food was also discussed in the Committee on Economic,
Social and Cultural Rights, which concluded that it should not be
limited, and determined that “[t|he right to adequate food is realized
when every man, woman and child, alone or in community with
others, have physical and economic access at all times to adequate
food or means for its procurement. The right to adequate food shall
therefore not be interpreted in a narrow or restrictive sense which
equates it with a minimum package of calories, proteins and other
specific nutrients. The right to adequate food will have to be real-
ized progressively. However, States have a core obligation to take
the necessary action to mitigate and alleviate hunger as provided
for in paragraph 2 of article 11, even in times of natural or other
disasters. UNITED NATIONS. Committee on Fconomic, Social and Cul-
tural Rights (CESCR), General Comment No. 12: The Right to Adequate
Food (Art. 11 of the Covenant), 12 May 1999, available at: <http://
www.tefworld.org/docid/4538838¢c11.html.> Access on: 27 Oct.
2016. para. 6.

9 FEUNTEUN, Tristan. Cartels and the Right to Food: An Anal-
ysis of States” Duties and Options. Journal of International Economic
Law, v. 18, p. 341-382, 2015. p. 341-343.

10 Rome Declaration on World Food Security and World Food
Summit Plan of Action, World Food Summit, November 1996, para. 1.
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through any means, such as purchase, home produc-
tion, or food aid. The third aspect is food utilization, as-
serting the nutritional feature that consumed food must
have on people’s diet. It covers a broad range of actions
and conditions, such as cooking, storage and hygiene
practices, and water and sanitation infrastructure. The
fourth and final characteristic is stability, referring to the
achievement of all the three previous components, on
a regular basis, as understood in the expression “at all

times”!"!

As an intricate subject, ensuring food security requi-
res a comprehensive approach, reflecting the increasin-
gly interdependent world. Issues that were previously
left to the exclusive competence of municipal law now
must be addressed in a wider way, to seck efficient and
sustainable answers that may deal with the core of the
problem'. In this sense, a global action must be put-
sued, including coordinated policies among all levels,
i.e., States, international organizations, civil society, and
all international actors that may have an input on the
matter. Cooperation is, therefore, fundamental so each
nation can guarantee food security to its population,
both through domestic resources and capacities, as well
as regional and international initiatives. As a global con-
cern, it needs a collective solution and shared responsi-
bilities".

In ensuring food security, States are acting according
to their obligations under international human rights
law. They must respect the right to food and fulfill it, so
their population has appropriate access to the adequate
amount of food'. The challenge ahead on this aspect
is a very difficult one, as food markets must enhance
their production by sixty percent to supply the adequate
amount of food to a projected wotld population of 9.7
billion people by 2050".

11 DIAZ-BONILLA, Eugenio. Agricultural Trade and Food Security:
Some Thoughts about a Continuous Debate. E15Initiative. Geneva:
International Centre for Trade and Sustainable Development (IC-
TSD) and World Economic Forum, 2014. Disponivel em: <www.
cl5initiative.org/>. p. 1.

12 ZHANG, Ruosi. Food Security: Food Trade Regime and Food
Aid Regime. Journal of International Economic Iaw, v. 7, n. 3, p. 565-
584, 2004. p. 5606.

13 ROME Declaration on World Food Security and World Food
Summit Plan of Action, World Food Summit, November 1996.
para. 1.

14 ZHANG, Ruosi. Food Security: Food Trade Regime and Food
Aid Regime. Journal of International Economic Iaw, v. 7, n. 3, p. 565-
584, 2004. p. 567.

15 G20. G20 Action Plan on Food Security and Sustainable Food

Hunger is equally a complex concept as it has mul-
tiple causes and effects, being aggravated by actions or
negligence of several actors, in many spheres. Fighting
hunger demands, accordingly, comprehensive policies
involving different layers. The right to food as a human
right, likewise, encompasses various elements that must
be taken into consideration, as well as multilevel initiati-
ves that must be implemented to tackle the issue.

Trade is among the factors that can encourage food
security, ensure the right to food, and fight hunger, es-
pecially when it comes to trade in agriculture, which will
be the central point of the present analysis. In this sen-
se, the World Food Summit has established in its Plan
of Action the commitment to guarantee that agricul-
tural trade foster food security and promote a fair and
market-oriented system'S.

3. NEGOTIATING AGRICULTURE IN THE WTO

The AoA is the main multilateral regulation on trade
in agriculture. The negotiations that resulted in the do-
cument were a long and difficult process, as they dealt
with a very sensitive subject and the Members had di-
tferent interests on the topic. Similarly, current negotia-
tions on reforming the AoA have also proved to be pro-
blematic, preventing the delivery of the Doha Round.

3.1. Historical Background on Agriculture
Negotiations: from GATT/1947 to the WTO

Agriculture negotiations have historically been ma-
rked by great government involvement and strong in-
terest by the private sector. Although GATT/1947
contracting parties have attempted to bring the subject
under multilateral trade discipline, it remained largely at
the margin of international rules until the creation of
the WTO.

In view of the aforementioned, developed nations
have established complex domestic systems of protec-
tion of its agricultural production. They have also raised

Systems, Turkey, 2015, para. 1.

16 ROME Declaration on World Food Security and World Food
Summit Plan of Action, World Food Summit, November 1996.

17 STEWART, Terence P. (Ed). The GATT Urugnay Round: A Ne-
gotiating History (1986-1992). Commentary. Boston: Kluwer Law
and Taxation Publishers, 1993. p. 131
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strong tariff and non-tariff barriers to imports. Redu-
cing or eliminating the level of aid conferred upon the
economic sector after it is granted is very difficult, es-
pecially if we consider the evolution in the organization
and lobby capacity of interest groups'®.

Agriculture was initially out of the scope of
GATT/1947. It was only on the fifth negotiating round
that the matter was brought to the table. Indeed, during
the Kennedy Round (1962-1967)" the contracting pat-
ties adopted several amendments to GATT/1947 gene-
ral clauses. A very significant modification related to the
inclusion of Part IV to the Agreement, which directly
regulated problems faced by developing countries™. For
the first time during the former multilateral trading sys-
tem, there was a reduction in tariffs applying over cer-
tain agricultural products, boosted by negotiations held
between the United States of America (USA) and the
European Economic Community (EEC)?".

Still
[flrom the outset, agriculture has been viewed
as a ‘special case’ in the GATT. GATT rules
pertaining to agriculture were originally drafted
to be consistent with the agricultural policies of
the major signatories, rather than vice-versa. In
some cases, the GATT adopted special rules with
respect to agriculture; in other cases, nations gained
special treatment by explicit waivers, reservations
in accession agreements, or informal ‘grandfather’

agreements. Still other policies are nominally
addressed by the GATT, but in practice the

provisions have had little or no effect.

With the launch of the Uruguay Round, developing
countries advocated for the reduction of protectionist
policies in the agricultural sector in force in develo-
ped States, which was proven to adversely affect their
growth®. For that group of nations, agticulture repre-

18 STEWART, Terence P. (Ed). The GATT Uruguay Round: A Ne-
gotiating History (1986-1992). Commentary. Boston: Kluwer Law
and Taxation Publishers, 1993. p. 131.

19 STIGLITZ, Joseph E.; CHARLTON, Andrew. Fair Trade for
All: How can trade promote development? Londres: Oxford Uni-
versity Press, 2005. p. 42.

20 JACKSON, John Howard. Sovereignty, the WTO, and Changing
Fundamentals of International Iaw. Nova York: Cambridge University
Press, 2006. p. 98.

21  TREBILCOCK, Michael J.; HOWSE, Robert. The Regulation of
International Trade. 2. ed. Nova York: Routledge, 2005. p. 160.

22 STEWART, Terence P. (Ed). The GATT Urugnay Round: A Ne-
gotiating History (1986-1992). Commentary. Boston: Kluwer Law
and Taxation Publishers, 1993. p. 134.

23 IRWIN, Douglas A.; MAVROIDIS, Peter C.; SYKES, Alan O.
The Genesis of GATT. Nova York: Cambridge University Press, 2008.
p. 124.

sents a large part of the economy. At the time of the
WTO negotiations, they already shared the understan-
ding they would benefit from trade liberalization in this
sector.

Furthermore, many developing countries, and all
least developed countries (LDCs), import food. The
potential rise in staple foodstuff was seen as a risk for
the maintenance of the subsistence nutrition levels of
their population, as they have strain current account

budgets™.

During negotiations, Jamaica presented a statement
expressing its concerns relating to food security. It hi-
ghlighted the need for extending the special and diffe-
rential treatment to the agricultural sector, with a view
to ensuring food security “[...] through increased self-
-sufficiency and a stable supply of imported agricultural

»”. Even though Jamaica

products at equitable prices
acknowledged that food security was not the same as
self-sufficiency, it affirmed that some minimum level of
self-sufficiency was essential to achieve food security.
The country emphasized that agriculture and food se-
curity were key elements to developing economies, and

admitted the importance of food aid programs™.

The USA position was diametrically opposed to that
of developing nations. It recognized that food securi-
ty was a common concern of GATT/1947 contracting
parties. However, it claimed that food security was the
ability to acquire necessary foodstuff and, in this sense,
trade-disruptive practices aimed at ensuring self-suffi-
ciency in production would not be acceptable under the
new multilateral regime that was being formed?’.

The Cairns Group® also presented a proposal
addressing food security, in which it stated that:

Food self-sufficiency policies are an inappropriate,
ineffective and costly means of achieving food

24  STEWART, Terence P. (Ed). The GATT Urugnay Round: A Ne-
gotiating History (1986-1992). Commentary. Boston: Kluwer Law
and Taxation Publishers, 1993. p. 163

25 FOOD SECURITY. Statement by Jamaica at Fightlh Meeting of Ne-
gotiating Group on Agricultnre. MTN.GNG/NG5/W /65, p. 01

26  FOOD SECURITY. Statement by Jamaica at Eightlh Meeting of Ne-
gotiating Group on Agricnltnre. MTN.GNG/NG5/W /65, p. 01.

27 ELABORATION of United States Agriculture Proposal with
Respect to Food Security. MTN.GNG/NG5/W/61. p. 01.

28 Group formed by Argentina, Australia, Brazil, Canada, Chile,
Colombia, Costa Rica, Guatemala, Indonesia, Malaysia, New Zea-
land, Pakistan, Paraguay, Peru, Philippines, South Africa, Thailand,
Uruguay and Vietnam. The Cairns Group. Available at: <http://
cairnsgroup.org/Pages/map/index.aspx>. Access on: 31 Oct. 2016.
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security objectives and directly damage the interests
of other countries. Secure supplies of food can be
achieved through means such as: the maintenance
of adequate food and feed grain stockpiles to

ensure against shortages; [and] the diversification

of sources of supply®.

It is thus noticeable that developing countries did
not have a uniform negotiating position regarding food
security during the Uruguay Round. In fact, agricultural
exporting countries were more open to liberalizing agri-
cultural trade. It is worth mentioning that those coun-
tries played a key role along the debates.

In this context, the main hindrances to the nego-
tiations on agriculture were the permanence of export
subsidies; barriers to market access, such as import quo-
tas; disruptive trade practiced by state trading entities;
and health and sanitary regulations™. Most of these
subjects were object of modest regulation by the AoA.

Indeed, the AoA has initiated the process of re-
duction of traditional forms of agricultural protection.
Under the rules of the Agreement, domestic support
to the sector must be quantified and is subject to com-
pulsory minimum reductions. Also, export subsidies
must be gradually reduced. Finally, non-tariff barriers
existing at the time of the negotiations, such as quotas,
must be converted into tariff equivalents’.

The Agreement also provides for certain forms of
subsidies exempt from reduction commitments, and
allows for the imposition of extra duties in situations
in which the overall volume of exports exceed a certain
level or in which prices fall below the trigger price.

3.2. A turbulent path

An important rule included in the AoA is its Arti-
cle 20, concerning the commitment of the Members in
continuing the reform process on the multilateral regu-
lation of agricultural markets. Among the elements that
the Members must take into account while doing so, the

29  WORLD TRADE ORGANIZATION. Comprebensive Proposal
Jor the Long-Term Reform of Agricultural Trade. GATT Doc. No. MTN.
GNG/NG5/W/128. Available at: <https://www.wto.org/gatt_
docs/English/SULPDF/92090008.pdf. Access on: 31 Oct. 2016.
30 STEWART, Terence P. (Ed). The GATT Uruguay Round: A Ne-
gotiating History (1986-1992). Commentary. Boston: Kluwer Law
and Taxation Publishers, 1993. p. 134-140.

31 TREBILCOCK, Michael J.; PUE, Kristen. The Puzzle of Ag-
ricultural Exceptionalism in International Trade Policy. Journal of
International Economic Law, v. 18, p. 233-260, 2015. p. 238.

provision mentions the analysis of non-trade concerns:

Article 20: Continuation of the Reform Process

[...] Recognizing that the long-term objective of
substantial progtessive reductions in support and
protection resulting in fundamental reform is an
ongoing process, Members agree that negotiations
for continuing the process will be initiated one
year before the end of the implementation period,
taking into account:

(c) [...] non-trade concerns, special and differential
treatment to developing country Members, and the
objective to establish a fair and market-oriented
agricultural trading system, and the other objectives
and concerns mentioned in the preamble to this
Agreement;

Such norm encompasses the need of discussing
matters that relate to trade but are not purely econo-
mic, corroborating with the broader goals of the WTO
expressed in its preamble, regarding, for example,
enhancing living standards and promoting sustainable
development. For agriculture negotiations, this means
the pursuit of a fair and market-oriented framework,
the consideration of developing countries interests and
deficiencies, embodied in special and differential treat-
ment rules, and the assessment of an open-ended set
of values — the non-trade concerns. Albeit the lack of
a definition in the AoA of what a non-trade concern
could be, the expression reveals that agriculture poli-
cies may have multifunctional purposes, surpassing the
mere protectionist objectives. In this sense, governmen-
tal support and protection may aim at developing rural
areas, alleviating poverty, and combating hunger. With
respect to the subject of the present paper, the rise in
food prices in global markets and the need to ensure
food security may also fall under the non-trade con-
cerns category.

In this regard, the need to reform the AoA beco-
mes even more evident after the economic crisis that
hit the world in 2007-2008. Since then, an upsurge in
commodities has caused the escalate of the world food
prices. Because of this rising, millions of people have
been placed in the poverty level, aggravating the food
situation, mainly in developing and LDCs countries.
Moreover, this framework has contributed not only to
the increase in food prices but also to their volatility,
insofar this event has a direct impact on food supply,

32 SCHOENBAUM, Thomas J. Fashioning a New Regime for
Agricultural Trade: New Issues and the Global Food Crisis. Journal
of International Economic Law, v. 14, n. 3, p. 593-611, 2011. p. 601.
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creating a vicious circle. The global food market is now
characterized by a growing uncertainty regarding food
prices, availability, and accessibility, which are also affec-
ted by external factors, such as environment and wea-
ther phenomena. Finally, one should highlight that the
development process of many countries, especially of
those developing nations and LDCs, also constrain the
demand for foodstuff*.

The scenario becomes even more troublesome by
the deliberate action of governments that adopt trade
policies to protect domestic agricultural markets. Several
WTO Members have, accordingly, employed measures
such as export bans, export quotas or permits, and sub-
sidies to protect domestic supplies from the rise in pri-
ces of foodstuff in global markets. In a domino effect,
these protectionist practices have spread suspicion all
over the world and put trading partners under alarm,
promoting insecurity in agricultural markets. Conse-
quently, States have started to seek self-sufficiency, as
they could not rely on unstable world markets, which
has motivated stockpiling and speculative buying™.

Those restrictive practices ate part of the beggar-
-thy-neighbor policies. In periods of economic crises,
governments often turn inwards, imposing trade bar-
riers to protect their markets and assets, at the expen-
ses of other countries or of international markets®. In
the agricultural sector, the beggar-thy-neighbor policies
may have even more disastrous outcomes, for the sub-
ject is closely related to sensitive non-trade concerns,
such as the right to food. In the attempt of isolating the
domestic agricultural market and foodstuff prices from
the volatility of prices of global markets, protectionist
trade measures contribute to enhancing the instability
and the prices in the international agricultural market.

The consequences of higher food prices are ampli-
fied, and all countries bear the impact, which, however,
is a heavier burden on developing countries and LDCs.

33 SCHOENBAUM, Thomas J. Fashioning a New Regime for
Agricultural Trade: New Issues and the Global Food Crisis. Journal
of International Economic Law,v. 14,n. 3, p. 593-611, 2011. p. 595-597.
34  SCHOENBAUM, Thomas J. Fashioning a New Regime for
Agricultural Trade: New Issues and the Global Food Crisis. Journal
of International Economic Law, v. 14, n. 3, p. 593-611, 2011. p. 598.

35  For more information about the beggar-thy-neighbor policies
following the 2007 economic crisis and the role of the WTO in
refraining them, see BALDWIN, Richard E.; EVENETT, Simon
J. Beggar-thy-neighbour policies during the crisis era: causes, con-
straints, and lessons for maintaining open borders. Oxford Review of
Economic Policy, v. 28, n. 2, p. 211-234, 2012.

In more developed nations, primary commodities re-
present only a small share of the cost of processed food
products, which are a significant part of the food con-
sumed in those territories, enabling the absorption of
the price increase. In poorer States, on the other hand,
where that kind of expensive goods are not so consu-
med, changes in the price of foodstuff are more direc-
tly felt, to the extent that food purchases are accoun-
table for a large share of the expenses of a household
and shortages are more likely to occur™. Similarly, the
sensitive aspect of trade in agriculture is confirmed by
the heavy short-term impact that food price spikes exert
on consumers, especially when dealing with staple goo-
ds and the poorer segment of the population”.

The challenge in this matter is to identify what is
truly a non-trade concern that should allow trade poli-
cies, and what is only a disguised protectionist measure.
In addition, WT'O Members must also reach an agree-
ment as to how non-trade concerns should be included
in the reform discussion and which changes they should

entail.

All these elements raise issues on how the multi-
lateral trading system could reflect the new reality of
agricultural trade and efficiently regulate the markets. It
should also be able to advance a continuous liberaliza-
tion in the sector, whilst providing the appropriate tools
to protect legitimate concerns, especially in light of the
current prices volatility and the fear of food shortages™.
This is the point we will address in the next section.

4. THE RELATION BETWEEN TRADE IN AGRICULTURE
AND FOOD SECURITY

At first, as the most part of the food consumed in
developing countries is from domestic crops, one may
think that trade is not directly related to food security.
The practice attests, however, that trade can be of an
utmost relevance in stabilizing prices and availability of

36 SCHOENBAUM, Thomas J. Fashioning a New Regime for
Agricultural Trade: New Issues and the Global Food Cirisis. Journal
of International Economic Law, v. 14, n. 3, p. 593-611, 2011. p. 598.

37 TREBILCOCK, Michael J.; PUE, Kristen. The Puzzle of Ag-
ricultural Exceptionalism in International Trade Policy. Journal of
International Economic Law, v. 18, p. 233-260, 2015. p. 245.

38  SCHOENBAUM, Thomas J. Fashioning a New Regime for
Agricultural Trade: New Issues and the Global Food Crisis. Journal
of International Economic Law, v. 14, n. 3, p. 593-611, 2011. p. 601.
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food in the domestic market, regardless of whether the
largest percentage of the food consumed is produced
domestically. Additionally, trade in agriculture and foo-
dstuff has been increasing in the last years, a trend that
is expected to continue in the coming decades, which
impacts the percentage of food imports in the total
amount of the food consumed in a given domestic ma-
rket. The matter becomes even clearer when it comes
to volatility, to the extent that volatility seems to have a
larger effect in domestic markets than in international
ones, commodities that are highly internationally tra-
ded have lower volatility than those less traded, and this
phenomenon is higher in countries where governments
actively interfere in the market and in products that su-
ffer such intervention®.

Not coincidently, thus, that a more assertive approa-
ch to agriculture is the main demand of developing
Members, particularly those that form the G20. The
conclusion of the Doha Round depends on substantial
progress on this issue, as it has been demonstrated by
the debates and outcomes of the last couple of Minis-
terial Conferences.

In this context, one of the most important issues is
to integrate the discussions over food availability and
prices in the negotiations. Members must agree on what
would be a reasonable solution to cope with the food
crisis: to resort to self-sufficiency and protectionism or
to maintain and deepen the trading opening orienta-
tion*. Through the arguments presented in this section,
we will show that liberalization is still the best option to

answer the problem in a sustainable and long-term way.

Despite the new stress given to the subject, mainly
because of the Doha Round and the MDGs, food se-
curity is not a new concern in the multilateral trading
system. During the Uruguay Round, the Marrakesh
Declaration and the establishment of the Net Food-
-Importing Developing Countries category (NFIDC)
represent initiatives aimed at attempting to prevent any
possible negative effect of agricultural liberalization in
the most vulnerable Members. In most recent efforts,
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during the Doha Round, many developing Members
requested the creation of a Food Security Box, which
would be a set of lawful and legitimate measures to pro-
tect domestic markets. Such proposal later evolved into
the Special Safeguard Mechanism (SSM), which, howe-
ver, would leave the developing countries that opted
to implement it in a worse scenario. The losses would
not be only in terms of food security, but also of em-
ployment, production, and export levels. In this sense,
if a developing Member is resolute in adopting a trade
policy to ensure food security, the ‘Tleast worst” option
would be to increase tariffs, provided that the money be
invested in research and development strategies for the
agticultural sector *'.

The biggest challenge in this regard is balancing the
need for developing countries, and especially for LDCs,
to maintain enough policy space to take the appropria-
te measures to meet their domestic demands, whilst
strengthening the multilateral framework on agriculture.
Both developing and developed nations resort to tra-
de policies to protect their agricultural markets, and the
former group of States also employ those instruments
to cope with issues related to poverty and hunger. Trade
policies are particularly popular amidst economic crises,
as they are relatively easy to implement and represent
an immediate response to sensitive subjects that often
arouse public outcry and trigger influential lobbies. Ne-
vertheless, the interdependence of the world economy,
trade, and market, alongside the increasing role of deve-
loping countries in those spaces, makes it impossible to
sustain domestic policies that are ever more adverse to
the international agricultural markets. Restrictive trade
practices become, then, less effective, producing even
the contrary results to those initially thought. In the pe-
riod between 2006-2008, for instance, trade remedies
employed to reduce the price of foodstuff in domestic
markets were accountable for about half of the increase
in wortld prices of rice. Protectionist measures concer-
ning domestic agricultural markets contribute, therefo-
re, to increase price volatility in the global food market,
as they foster beggar-thy-neighbor policies*.
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Enhancing food security requires, accordingly, the
reform of the WTO agriculture agreement, to include
some specific measures that could properly address the
issue on the multilateral trading system. There should
be, for example, a more restrictive rule on export con-
trols, to identify the requirements that must be met and
the process to be followed upon the implementation
of such measures. These have been a common practice
among several countries since the 2007 economic cri-
sis, provoking collateral effects on third nations such as
food shortage and prices increase. The existing regula-
tion on this matter (Article 12 of the AoA) is very vague
and does not impose any real restriction on the employ-
ment of the resource, being necessary a more efficient
approach. Furthermore, vulnerable Members facing
difficulties in satisfying their population right to food
should be recognized as “food insecure States”. This
would enable them to resort to some exceptional well-
-delimited support or protectionist practices, observed
some conditions, aimed at enhancing food security®.

As mentioned, food security and the global food
crisis are complex phenomena that require coordina-
ted and comprehensive actions to reach a sustainable
solution. Trade is only one of the elements impacting
food security, and any trade policy or multilateral tra-
ding regulation will not be able to answer food security
concerns, if not followed by broader inclusive policies.
In this sense, efforts must focus on distributive measu-
res, sustainable growth, empowerment of women, and
enhancement of health services, to name a few initiati-
ves*. Concerning the AoA, reforming the Agreement
will not address all the problems, but will represent a
progress towards ensuring fair access to food markets
and reasonable prices for foodstuff®.

Any revision in the AoA must comprise the goals re-
lated to food security — availability, access and utilization
of food and stability —, which does not necessarily mean
that self-sufficiency and trade policies should trump

opment-round>. Access on: 29 Oct. 2016.
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trade liberalization nor the achievements implemented
through agriculture negotiations in the WTO. On the
contrary, trade liberalization in agriculture does not im-
pose any constraint on the government scope of action,
being rather a relevant instrument for promoting food
security. In this regard, a stable and well-functioning
food market is essential in guaranteeing food security,
as long as there are adequate assistance and encouraging
policies that foment research, exchange of information
and practices, infrastructure investments, and extension
services, among other capacity building measures. A
lasting solution for the problem of hunger and food
crisis depends, hence, on multilevel actions, engaging
all actors interested on the matter, from States to intet-
national organization. In what concerns the WTO, the
multilateral regulation on trade in agriculture must be
strengthened, trade-distorting and protectionist measu-
res reduced, and mechanisms such as export controls

on foodstuffs applied only as last resort™.

The needed increase in production of foodstuff
demands responsible investments, which benefit from
an encouraging environment and well-functioning ma-
rkets, according to a rule-oriented multilateral trading
system. In the same way, transparency in agricultural
markets must be enhanced, to facilitate the exchange
of information and the availability of data, reducing the
likelihood of unexpected price volatility and of discon-
nected harmful domestic policies*’.

Nowadays, the center of the food security issue is
the impact of high prices and volatility on consumers,
shifting the focus from producers, the main object of
protection of developed countries. Nevertheless, resor-
ting to trade restrictive policies to ensure adequate food
access and availability to consumers may be a counter-
productive and very costly practice. They could affect
other economic sectors that would have to absorb the
artificially increased resources, and the fiscal structure
of the government, which could contribute to increa-
sing the volatility of the domestic market. A more effi-
cient and stable way to promote food security would
be fostering measures that encourage production, ra-
ther than limit trade, and reduce costs, mainly through
investments in infrastructure, in research and develop-
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ment and in areas allowed under the AoA. Multilevel
efforts comprehending broad initiatives such as support
for land ownership by small producers, appropriate
management of natural resources, strengthened safe-
ty nets, good governance, women empowerment, and
macroeconomic stability are essential in achieving this
goal. These practices would also contribute to overco-
ming the impasse between the protection of producers
and the protection of consumers. They increase profits
for producers, whilst enhancing food supply and redu-
cing prices for consumers®.

When addressing food security, the most important
element to bear in mind is the impact of the practices
and measures on the life of the people who are affected
by poverty and hunger, whether they are small produ-
cers or impoverished consumers. To be efficient, any
policy must represent a combination of broader initiati-
ves to tackle every aspect of the problem, and to consi-
der the heterogeneity of the households. In this regard:

To summarize, when discussing poverty and food
security problems it must be remembered that
trade policies are just an instrument (and in several
cases a blunt one) to address those concerns, with a
variety of potential aggregate and

distributive impacts that need to be considered.
Trade policies can make a positive contribution
to poverty alleviation and food security within a
propetly defined global program of macroeconomic,
investment, institutional, and social policies, in
which differentiated approaches and instruments
are targeted to the households and individuals that
suffer from poverty and food insecurity. Usually,
trade policies aimed at a specific food product,
even if labelled “special,” “food security staple,”
or any other name suggesting the need for special
consideration, do not necessarily represent the
more effective, efficient, or even equitable, way of
addressing poverty and food security problems of
affected households®.

As an example of how distorting trade policies may
injure both domestic and global agricultural markets, we
can mention the case of Argentina. From 2002-2015,
the country’s regulation on agriculture was substantially
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protectionist, marked by a high level of government in-
terference in the sector. The main goal was to create a
gap between the domestic market and the global one.
Among the measures implemented were the imposition
of “export taxes on most exported grains, quantitative
restrictions on grain exports, and maximum prices set
for live cattle and retail sales”. Consequently, domes-
tic crop prices were significantly lower than those pre-
vailing on international markets, since the supply was
artificially increased in the internal market. This short-
-term outcome was accompanied by a heavy increase
in the tax burden for Argentinian farmers, as well as
the discouragement to invest in new technologies and
agricultural practices. On a long-term analysis, these ac-
tions could cause the migration of farmers, especially
of small producers, to other activities, and the decline
of the agricultural productivity, which would result in
the increasing of prices’".

Following the formation of a new government in
December 2015, Argentinian rules concerning the agri-
cultural sector were completely reviewed. In this regard,
export taxes for most agricultural products were remo-
ved or have been steadily decreasing, and the export
permit system was abandoned, making it cheaper and
easier to trade agricultural products. Accordingly, a ma-
rket that was previously stagnated and unsuccessful in
exporting its products, have in a few months registered
record levels in terms of export values in US dollars.
The predictions are also optimistic — in the next ten
years, agricultural production in Argentina could grow
by up to thirty-one percent, the highest in South Ameri-
ca, and its share of the international cereal market could
increase from three percent to eight percent in a ten-
-year period™.

Besides improving international trade of agricultu-
ral products, eliminating restrictive trade policies may
also have a positive impact on ensuring food security.
Developing countries, as it is the example of Argentina,
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have achieved a fundamental role in the international
multilateral trading system. Their policies and decisions
have an important influence on international markets
and on the pursuing of global food security. This new
position, as well as the interdependent arrangement of
the current international society, requires a broader sys-
tem of cooperation and coordinated actions. Indepen-
dent policies are usually not efficient nor sustainable in
the long-term. Furthermore, the Argentinian case also
indicates the need of guaranteeing greater transparency
in market information-sharing among countries, so tra-
de partners can obtain all the appropriate data to avoid
suffering from unexpected changing policy that could
affect their own markets™.

Therefore, when it comes to trade policies to assure
food security, the AoA does not constrain government
actions intended to address poverty and hunger, which
can have both good and bad outcomes for domestic and
global agricultural markets. In the first case, the agree-
ment encourages the adoption of measures to protect
the vulnerable share of the population, promoting pro-
grams targeting poor producers and/or consumers, and
enabling food stocks and domestic food aid initiatives.
Developing countries have enough policy space to pur-
sue well-defined programs for food safety and guaran-
teeing the right to food. On the other hand, the AoA
does not preclude the implementation of many disgui-
sed protectionist policies either, which contributes to
favoring trade distorting practices, worsening the vola-
tility of food prices and aggravating the food crisis™.

5. FiNAL CONCLUSIONS

Food security is a multilayered theme that requires a
comprehensive approach, emphasizing the interdepen-
dence of the current international society. The seek for
a common and sustainable solution must involve the
efforts of all interested actors, in a wide range of areas.
International trade is only one element in this configu-
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ration, meaning that well-designed trade policies and
the WTO rules on trade in agriculture may contribute
to accomplishing food security, as long as they are part
of a broader initiative that can reach all the many levels
of the issue.

The reform of the AoA is indispensable in the WTO
efforts to promote food security, in line with its deve-
lopment goals and the needs of developing countries
and LDCs. WTO Members, when negotiating the new
set of rules and commitments, must bear in mind the
heterogeneity of the 164 countries that form the mem-
bership of the organization. Even among the group
of developing countries or the one comprised only of
developed nations it is possible to identify different de-
mands and interests. Considering such diversity and the
importance of non-trade concerns for the agricultural
framework, Members must seek a coordinated position
in dealing with the right to food and food security, prio-
ritizing a trade favorable approach over a domestic res-
trictive and distorting policy.

Instead of policies that artificially impact food avai-
lability and prices, countries should focus their efforts
on individual and collective measures that promote
food security on a long-term basis, through the streng-
thening of market efficiency in developing States and
the enhancement of the international cooperation en-
deavor. Eliminating export subsidies is an important
step towards a more stable global market. This initiative
should be followed, for example, by the improvement
of market information exchange and the reform of the
AoA, to adequate the WTO rules to the current deman-
ds of the global agricultural market™.

In this regard, the best way to address food security
as a non-trade concern in the multilateral trading sys-
tem is through human and financial resources, as well
as strengthening domestic institutions and promoting
capacity building. This does not mean that all trade
policies should be avoided nor that they do not con-
vey any advantages to those countries that suffer from
food insecurity. On the contrary, the AoA must allow
the employment of essential and well-defined policies
as a temporary resource to protect vulnerable domes-
tic markets from import surges and/or unfair trade
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practices™. The reform of the AoA in this context is
concerning the need to enhance the discipline on these
policies, so they cannot serve as protectionist and trade
distortive practices, harming the global agricultural ma-
rket and the food security of other countries, lessening
the progress achieved by trade liberalization.
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Resumo

Neste artigo discutimos o direito humano a alimentacio concebido em
termos culturais ligados a um “territério”, mais especificamente, a Terra In-
digena [T1] Pimentel Barbosa de ocupac¢ao Xavante, localizada no Estado de
Mato Grosso, Brasil. Na primeira parte do artigo, procuramos demonstrar
que a alimenta¢io do povo Xavante estdo vinculados importantes processos
culturais, simbdlicos e cosmolégicos que se comunicam com modos de pet-
tencer a um “territério”. Ja a situagdo de inseguranca alimentar apresentada
nesta segunda etapa do artigo, aponta para algo mais do que fragilidade nas
condig¢des de sua sobrevivéncia. Implica, sobretudo, numa condi¢ao politica
negada, jd que ¢ retirada dos Xavante seu proprio mundo, ou o “Rd” [ou
cerrados, mundo, tudo], que é a condi¢do de sua existéncia como Auwe [ou
povo]. Estamos falando, portanto, de um jogo simbélico muito mais amplo
e que leva a destruicdo dos sentidos sociais desse povo. Assim, inseguranca
alimentar, desnutricao e altos indices de mortalidade infantil, sao sintomas
de um problema mais basal, que por sua vez evidencia o uso desigual do
amplo “territorio” brasileiro. Por este motivo, falar do atual contexto de
“subalternidade alimentar” do povo Xavante significa também falar da su-
pressao das condigdes minimas de sua expressio social em Rd. Na terceira
parte, abordamos as possibilidades de os direitos humanos serem colocados
a0 servico de uma politica emancipatéria em relacio aos Xavante sobre as
possibilidades de uma concep¢ao multicultural dos direitos humanos. Res-
salvamos que, a0 menos no contexto brasileiro, o didlogo parece uma no¢io
desesperadamente fraca em relagdo a cultura Xavante. As conclusoes finais
levam a proposta de que as terras indigenas Xavante voltem a ter sua confi-
guracio de territério continuo unindo as terras indigenas através dos cerra-
dos restituindo, a0 menos em parte, a territorialidade indigena.

Palavras chave: Cultura Xavante. Cerrado. Soberania alimentat. Conceito
de “Rg”. “Territorialidade”.

ABSTRACT

In this article we discuss the human right to food considered in cultural
terms linked to a “territory”, more specifically, to the Xavante Indigenous
Land “Pimentel Barbosa”, located in the State of Mato Grosso, Brazil. In



the first part of the article, we try to demonstrate that
important cultural, symbolic and cosmological proces-
ses are linked to the Xavante conception of food, whi-
ch is linked with the ways of belonging to a “territory”.
The food insecurity context of the Xavante people
presented in this second stage of the article, points to
something more than fragility in the conditions of their
survival. It implies, above all, in a denied political con-
dition, since it is withdrawn from the Xavante people
their own world. This because the Xavante concept of
“Ro” [the tropical savanna ecoregion, their territoriality
and their concept of life] is the condition of their exis-
tence as “Auwe” [or Xavante people]. We are arguing
that it is a broader symbolic issue that leads to the des-
truction of the social senses of this people. Thus, food
insecurity, malnutrition and high infant mortality rates
are symptoms of a more basal problem that shows the
unequal use of Brazilian “territory”. For this reason, the
other side of the coin of the present Xavante people
context of “food subalternity” is the suppression of the
minimum conditions of its social expression in Ro. In
the third part of this article, we discuss the possibilities
of human rights being put at the service of an emanci-
patory policy towards the Xavante and about the possi-
bilities of a multicultural conception of human rights.
We emphasize that, at least in the Brazilian context, dia-
logue seems to be a desperately weak notion of Xavante
culture. The final conclusions lead to the proposal that
the Xavante indigenous lands should once again have
their original configuration, uniting the indigenous lan-
ds through the tropical savanna ecoregion, restoring, at
least in part, indigenous territoriality.

Keyword: Xavante Culture. Tropical savanna ecoregion.
Food sovereignty. Concept of “R6”. “Territoriality”.
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1. INTRODUCAO

Neste artigo propomos como questdo central o
didlogo entre trés temas, “territorialidade”; “soberania
alimentar” e “direitos humanos”. Nosso interesse res-
tringe-se ao direito humano a alimentacdo concebido
em termos culturais ligados a um “territorio”, mais es-
pecificamente, a Terra Indigena [T1] Pimentel Barbosa
de ocupacio Xavante “territério” localizada no Estado
de Mato Grosso.

Sdo distintos os contextos em que foram construi-
das e demarcadas as diferentes Terras Indigenas brasi-
leiras e, portanto, seus impactos foram sentidos de for-
ma diferenciada pelas diferentes populacGes. De acordo
com Gomide!, o contato dos Xavante com a sociedade
moderna ocidental ocorreu em diferentes momentos,
determinando distintas frentes migratérias. Neste arti-
go referimo-nos aos grupos Xavante que migraram no
inicio do século XVII do Estado de Goias, e passam
a viver no Estado do Mato Grosso, apds as travessias
dos rios Araguaia, Cristalino e das Mortes. O proces-
so migratorio dos Xavante é causado pela descoberta
do ouro na entdo provincia de Goids, da chegada dos
waradzu [ou homem branco”], entre eles mineradores,
bandeirantes, colonos e missionarios. A vivéncia nas
margens do rio das Mortes permite um certo isolamen-
to até meados dos anos 1940, quando os Xavante sdo
novamente contatados e sua “pacificaciao” ¢ oficializada
pelo Estado brasileiro. No entanto, os Xavante resis-
tem a0 contato com os waradiu até meados de 1960 2.
Esgotados pelas doencas, pela fome e pelos conflitos,
o “contato” entre representantes da sociedade nacional

1 GOMIDE, M. L. Marana Bidod:: a territorialidade Xavante nos
caminhos do R6. 2008. 436 f. Tese (Doutorado em Geografia Fisica)
— Universidade de Sao Paulo, Sio Paulo, 2008.

2 Vale aqui mencionar a ‘equipe de pacificacio’ do entdo Servico
de Protegio a0 Indios ¢ chefiada por Pimentel Barbosa (1941),
nome dado posteriormente a sua Terra Indigena.
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e os indigenas ¢ finalmente “estabelecido”. A partir de
1970 e das politicas fiscais do governo federal, desti-
nadas a fomentar a colonizacio ¢ o desenvolvimento
econdmico em larga escala da regidao Centro Oeste bra-
sileira, colonos e fazendeiros chegaram a porc¢ao leste
da Bacia do Xingu. Imensas extensoes de cerrado foram
ocupadas pela agropecudria. Devido a intensa ocupagao
das paisagens mato-grossenses pela pecuatia e agricul-
tura, as terras indigenas Xavante sdo atualmente ilhas de
biodiversidade cercadas por extensas areas degradadas e
podem ser consideradas como fragmentos do seu “tet-
tit6rio” tradicional’.

O objeto desse artigo ¢ a relagio dos A'mwe Xavan-
te* com os cerrados, principalmente no que se refere a
soberania alimentar e aos direitos humanos, que uma
vez rompida inviabiliza sua reproducio sociocultural. O
conhecimento profundo sobre os cerrados xavantes ¢é
definido e orientado por concepcbes cosmologicas que
norteiam a relagdo Xavante/Natureza [se é que essa
dicotomia existel] e que sdo parte constitutiva de sua
maneira de ver o mundo e constituir-se no universo.
Delimitado o objeto de anlise, os seguintes problemas
de pesquisa sao propostos: (i) qual a relagao estabelecida
entre “territério”, cultura, e alimentacao pelo povo Xa-
vante?; (ii) em relacdo aos Xavante, podemos considerar
que habitar pode corresponder ao direito humano a ali-
mentacio?; (iii) em caso positivo, qual conceito deve ser
utilizado, seguranca ou soberania alimentar? e; (iv) po-
derdo os direitos humanos serem colocados ao setvico
de uma politica emancipatoria em relagio aos Xavante
no que se refere ao “territorio”, direito a alimentagio e
reproducio cultural?

Como possiveis respostas aos problemas formula-
dos sugerimos, como hipéteses, que: (i) para os Xavan-

2, ¢

te, “comunidade humana”; “atividade” e “espaco fisico”
sao termos absolutamente interligados. Os lugares onde
vivem; visitam e desenvolvem suas memorias compar-
tilhadas ganham significado simbdlico, que inviabiliza
uma categorizacdo. Por este motivo, a analise deve-se
voltar para os fatores sociais e naturais [ou socioam-

bientais] que se encontram entrelacados na dicotomia

3 GOMIDE, M. L. Marina Bididi: a territorialidade Xavante nos
caminhos do R6. 2008. 436 f. Tese (Doutorado em Geografia Fisica)
— Universidade de Sao Paulo, Sio Paulo, 2008.

4 O povo indigena brasileiro xavante, autodenominado A'uwe
[“gente”] ou Awé Uptabi [“povo verdadeiro”], pertence linguistica-
mente a familia linguistica J¢é, a qual, por sua vez, pertence ao tronco
linguistico Macro-Jé. Sua lingua é chamada akwén ou aquém [também
grafada “acuen”).

humanos e ambiente. (i) A partir desta concepcio, a
luta pelo direito humano a alimentagio e reproducio
cultural, entre outros, ¢ legitimada através da nogao Xa-
vante de “territério”. (iii) No que concerne a seguran-
ca/soberania alimentat, adotamos o segundo termo e o
interpretamos de forma bastante ampla, como o direito
do povo Xavante de decidir sobre seu proprio sistema
alimentar e produtivo. Como também, de definir quais
alimentos sao culturalmente adequados a sua realidade.
(iv) Em relagdo a quarta pergunta, que versa sobre as
possibilidades de os direitos humanos serem colocados
ao servico de uma politica emancipatéria em relagao aos
Xavante, nossa resposta ¢ um sim muito condicional.
E, as condi¢des versam sobre as possibilidades de uma
concep¢ao multicultural dos direitos humanos.

Adotamos a bricolagem como metodologia de pes-
quisa. Oriundo do francés, o termo “bricolage” significa
um trabalho manual feito de improviso e que aproveita
materiais diferentes. Na apropriacio realizada por Lévi-
-Strauss’, o conceito de bricolagem foi definido como
um método de expressio através da selecdo e sinte-
se de componentes selecionados de uma cultura. Sua
existéncia ¢ explicada a partir de uma epistemologia da
complexidade’, cujo propdsito é manter a confluéncia
da pesquisa moderna e pés-moderna e alimentar os dis-
cursos conflitantes entre elas sem delimitar fronteiras
conceituais ou o predominio de uma sobre a outra. A
opcao pela bricolagem ocorreu por percebermos que
ela dialoga com estudos sob a perspectiva do referencial
tedrico adotado - a complexidade, oferecendo oportu-
nidade de articulagao de teorias, metodologias, atua¢ao
do pesquisador e participantes no estudo, num esque-
ma multireferencial de construcio do conhecimento.
A bricolagem tem sido crescentemente utilizada em
pesquisas socioambientais por adequar-se a diferentes
estudos desenvolvidos na area interdisciplinar, e apre-
sentar-se como método promissor e inovador, no qual
os tracos subjetivos do pesquisador interagem com 0s
referenciais adotados, de modo interconectado e com-
plementar. Trata-se de uma metodologia que se oeracio-
naliza em praticas nao disjuntivas, antes articuladoras,
que possibilita a compreensdao abrangente dos objetos
de estudo, que articula de modo inseparavel a teoria e a
pratica, que respeita a participacao ativa do investigador

5 LEVI-STRAUSS, C. O pensamento selvagem. Sao Paulo: Nacional,
1976

6 MORIN, E. O problema epistemoligico da complexidade. 3. ed. Mira-
Sintra: Publicagbes Europa-América, 2002.
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no processo de pesquisa, e que considera as nuances e
sutilezas presentes na busca pela compreensio de fend-
menos complexos. A Bricolagem como metodologia de
pesquisa designa uso de varias ferramentas metodolégi-
cas para esse Projeto e ndo exclui a utilizacdo de outras
opgoes metodologicas. O “bricoleur” configura-se dentro
de multiplas modalidades, todas elas podendo ser vistas
de modo separado ou, entrecruzado, coexistindo entre
si e potencializando ainda mais o trabalho do pesquisa-
dor. Assim, este artigo adota: (1) pesquisa bibliografica e
documental; (ii) pesquisa qualitativa através de entrevis-
tas abertas; (i) a hermenéutica diatépica proposta por
Santos (1997) - como caminho para o didlogo intercul-
tural; (iv) a triangulacdo de métodos como uma estra-
tégia de dialogo entre areas distintas de conhecimento;
entre outras. Hsclarecemos que este artigo é resultado
de uma pesquisa mais abrangente chamada “Projeto
Xingu™. A subirea de pesquisa “Ditreito Ambiental &
Sociologia”, foca diferentes conflitos socioambientais
da regido do Alto Xingu e visa argumentar que proble-
mas complexos e interligados [como as questdes indi-
genas, por exemplo,| devem ser abordados e integrados
nas politicas nacionais e internacionais, publicas e priva-
das, especialmente no ambito juridico. Os trabalhos de
campo do primeiro semestre de 2016 foram realizados
na porcao leste da cabeceira do rio Xingu, através de
entrevistas abertas com diferentes atores sociais, entre
eles indigenas Xavante.

O artigo esta dividido em trés partes. A primeira de-
las é uma andlise das relacdes entre comunidade humana
e espaco fisico, ou “territorialidade” Xavante e pretende
dar respostas, mesmo que parciais, aos dois problemas
inicias apresentados. Na segunda etapa, apresentamos
alguns dados que demonstram o estado de inseguranca
alimentar que essas populagoes se encontram. Também
argumentamos que, de acordo com a perspectiva Xa-
vante, o conceito de soberania alimentar estd intima-
mente ligado ao conceito de Rd e a sua cosmologia. E,
por fim, discorremos sobre as possibilidades de os di-

7 O “Projeto Xingu: Integrando o planejamento do uso da terra
e a governanca da dgua na Amazonia: a procura de maior seguranca
hidrica na fronteira agricola do Mato Grosso” é um projeto tematico
financiado pela FAPESP e é parte da primeira chamada do Programa
Belmont de pesquisa interdisciplinar internacional. Os participantes
do projeto representam nio s6 diferentes disciplinas, mas também
universidades e centros de pesquisa nacionais e internacionais. Neste
Projeto coordenamos a subarea de pesquisa “Direito Ambiental &
Sociologia”, que ¢, na realidade, uma area de interface entre Direito
Ambiental, Ecologia Politica, Ciéncias Sociais, Antropologia e An-
tropologia do Direito.

reitos humanos serem colocados a servico de uma poli-
tica emancipatoria em relacao aos Xavante. Concluimos
que, no caso dos Xavante, o direito humano a alimenta-
¢do deve incorporar a no¢ao de “territorialidade”, sob
pena de violacio desse direito e de outros correlatos.

2. O “TERRITORIO” E A “TERRITORIALIDADE”
XAVANTE: DO SIMBOLICO AO VIVIDO

A primeira parte deste artigo transita pela antropo-
logia, ecologia humana e geografia e serdo comentados
aspectos culturais dos Xavante e de sua relagdo com a
“natureza” e com o “territério”. As nocdes de “terri-
torialidade” apresentadas pelas diferentes areas de pes-
quisa sao complexas e ndo deveriam ser reduzidas em
poucas palavras. Contudo, esclarecemos que nao pre-
tendemos aqui apresentar um trabalho etnografico, tao
pouco discutir o tema no ambito da geografia ou mesmo
esgotar o assunto. A compreensao de uma sociedade,
quando possivel, ¢ um processo longo e continuo, nesse
sentido, abordamos aspectos da cultura Xavante sem a
pretensiao de uma analise exaustiva. Pelo contrario, nos
nos restringimos a apresentar alguns aspectos daquela
cultura que subsidiardo a discussio sobre soberania ali-
mentar e direitos humanos relacionados aos problemas
apresentados na fase introdutéria deste artigo.

Esta etapa compreende pesquisa bibliografica e do-
cumental, em especial dados do livro “Na primeira mar-
gem do rio: “territério” e ecologia do povo Xavante de
Wedezé”®. Outro trabalho que merece destaque entre
os demais utilizados nesta etapa, ¢ a tese de doutorado
“Marana Bododi - a “territorialidade” Xavante nos cami-
nhos do R6”, desenvolvida na Faculdade de Filosofia,
Letras e Ciéncias Humanas da Universidade de Sao Pau-
lo, defendida por Maria Lucia Cereda Gomide’. Entre os
dados utilizados, destacam-se os obtidos pelo Instituto
Socioambiental [ISA]. Pesquisas qualitativas por meio
de entrevistas abertas e observac¢ao de campo também
compde esse item. Os depoimentos foram validados a
partir dos dados obtidos por meio de revisao bibliogra-
fica e documental. A area de estudo compreende a Terra

8 WELCH, ]. et al. Na Primeira Margem do Rio: Territério e Ecolo-
gia do Povo Xavante de Wedezé. Rio de Janeiro: Museu do Indio/
FUNALI, 2013.

9  GOMIDE, M. L.. Marina Bididi: a territorialidade Xavante nos
caminhos do R6. 2008. 436 f. Tese (Doutorado em Geografia Fisica)
— Universidade de Sao Paulo, Sio Paulo, 2008.
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Indigena |TI] Pimentel Barbosa, em especial a Aldeia
Htenhiritipa. Entretanto, varias das consideragbes aqui
trazidas sdo extensiveis as demais Terras Indigenas que
estdo localizadas no Estado do Mato Grosso, por serem
fragmentos do “territério” tradicional de ocupacio Xa-
vante. Também por esse motivo, alguns dos dados serdo
apresentados de forma a abranger a Terras Indigenas
Maraiwatsede, Aredes [Aredes I, Aredes 1], Marechal
Rondon, Parabubure, Chiao Preto, Ubawawe, Sangra-
douro/Volta Grande, Sio Marcos e Pimentel Barbosa.

Para compreender a nogao de “territorialidade” para
este grupo indigena, destacamos a importincia dos
cerrados na cosmologia e a visio de natureza do povo
Xavante, através do complexo conceito de Rd, como
uma representacio Xavante de “territério” / “mundo”.
De acordo com a descricdo apresentada pela Associa-
cao Wara", o Rd - Mundo A’mwé Xavante, a concepcao
Xavante sobre o cerrado remete a importancia e de-
pendéncia dos Xavante em relagdo aos cerrados, como
também dos cerrados em relacdo aos Xavante: [...] O
Xavante depende do cerrado e o cerrado depende do Xavante. Os
animais dependen do cerrado e o cerrado depende dos animais.
Os animais dependem do Xavante e o Xavante depende dos ani-
mais. 1sso ¢ 0 Rd. Rd significa tudo para os cagadores Xavante:
0 cerrado, os animais, os frutos, as flores, as ervas, o rio ¢ tudo
mais. Nds gueremos preservar o Ro. Através do Rd garantiremos
0 futuro das novas geracies: a comida, os casamentos, os rituais e
a forca de ser Xavante. Se estiver tudo benr com Rd continuaremos
a ser Xavantes. O cagador anda no Rd e aprende a ama-lo. As
minlheres aprendenr a amd-lo porque o casamento depende do Rd
¢ porque também andam li para pegar as frutas'.

De acordo com Gomide'* (2008), os Xavante esta-
belecem uma ordem quando descrevem o Rd [cerrado,
mundo, tudo], como um complexo concéntrico onde
no interior esta situada a aldeia, o quintal, e logo de-
pois as rocas seguidos pelos cerrados [composto por
seres animados, como as plantas e animais, e por se-

10 A Associagdo Ward ¢ uma institui¢do regularmente constituida
pelo povo Auwé-Xavante da aldeia Idz6’uhu, que significa Abelhin-
ha, localizada na Terra Indigena Sangradouro no Mato Grosso, Bra-
sil. E uma entidade sem fins lucrativos criada em 1997, subordinada
a um 6rgao deliberativo, a assembléia tradicional A'uwe-Xavante,
que acontece no Ward, pateo central da aldeia. Tem como missiao
a preservacao do Ré, o mundo Xavante, que representa a0 mesmo
tempo, cerrado e cultura.

11 TUAN,Yi-Fu. Espaco e lugar: a perspectiva da experiéncia. Sio
Paulo: Difel, 1977 - 1983

12 GOMIDE, M. L. Marina Bididi: a territorialidade Xavante nos
caminhos do R6. 2008. 436 f. Tese (Doutorado em Geografia Fisica)
— Universidade de Sao Paulo, Sio Paulo, 2008.

res inanimados, ou “espiritos”]. Essa configuraciao dos
circulos concéntricos ¢ a0 mesmo tempo um continuun,
no sentido de que cada uma das partes tem limites flui-
dos. O circulo, por sua vez, representa a figura ideal de
igualdade e de intensidade da vida social, e possui uma

simbologia especial para as sociedades Jé ',

Hsse circulo, a0 que os autores se referem, é também
apresentado na descricdo de R6 pela supracitada Asso-
ciacdo Wara: [...] Antigamente o Rd era assim: havia a aldeia,
envolta a roga, envolta as frutas, envolta a caga junto com os espi-
ritos, envolta mais caga e mais caga Sempre junto com os espiritos.
Os espiritos ajudavam a descobrir os segredos que o Rd escondia:
onde estava a forca do cagador, onde estava a caga, onde tinha
cobra e outros segredos. Os cagadores iam pegar a caga mais longe
da aldeia, assim os animais fugiam em direcao a aldeia. Depois
0s cagadores iam e outro lugar longe da aldeia. Assim os filbotes
tam crescendo sempre ¢ esqueciam a tragédia da cacada. Mais longe
que isto s6 estavam o céu e a outra aldeia onde moram os mortos* ..

Os espacos de Rd podem ser considerados como a
representacdo do mundo Xavante, lugar onde as inte-
ragdes com o ambiente ocorrem: aldeia, quintal, roca,
cerrados e os espiritos. O lugar sdo centros aos quais
os Xavante atribuem valor e onde sao satisfeitas neces-
sidades alimentares, culturais, de descanso, reprodugao,

entre outras'® 7.

Os quintais da aldeia s@3o compostos principalmen-
te por arvores frutiferas que nasciam do habito de se
“jogar” ao solo as sementes das frutas que sdo consu-
midas'®. Segundo relatos obtidos no trabalho de campo,
essa pratica contribui na transmissao do conhecimento
sobre a coleta. Isto é, o quintal era um espago que pet-
mitia a identificacao das frutas comestiveis que seriam,
em outros momentos, coletadas no cerrado.

13 Os Xavante pertencem ao grupo linguistico “Akuen” do tronco
“Macro-J¢€”, sua autodenominagao ¢ A'uwe que significa “gente”.
14 GOMIDE, M. L. Marina Bididi: a territorialidade Xavante nos
caminhos do R6. 2008. 436 f. Tese (Doutorado em Geografia Fisica)
— Universidade de Sao Paulo, Sio Paulo, 2008.

15 TUAN,Yi-Fu. Espago e lugar: a perspectiva da experiéncia. Sio
Paulo: Difel, 1977 - 1983

16 GOMIDE, M. L. Marina Bididi: a territorialidade Xavante nos
caminhos do R6. 2008. 436 f. Tese (Doutorado em Geografia Fisica)
— Universidade de Sao Paulo, Sio Paulo, 2008.

17 WELCH, . et al. Na Primeira Margem do Rio: Tertitério e Eco-
logia do Povo Xavante de Wedezé. Rio de Janeiro: Museu do indio/
FUNALIL 2013.

18 Ap6s a sedentarizacio em terras demarcadas e a partir da
introducao de materiais inorganicos essa pratica passa a ser prob-
lematica entre os Xavante, principalmente no que se refere a con-
taminagao de cursos de dgua.
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Em relagdo ao cultivo agricola, acordo com os dados
do ISAY, o milho ocupa posicio de destaque, pot se
tratar de alimento utilizado em cerimoniais e ter uma
simbologia sdcio cosmoldgica para os Xavante. O feijao
e a abobora desempenham um papel apenas secundatio
na sua economia. Os produtos obtidos na colheita das
rogas pertencem a cada um dos grupos domésticos que
compde a aldeia. As tarefas de derrubada e queimada da
mata cabem aos homens, enquanto o plantio, as mulhe-
res. A dieta basica tradicional xavante consiste em pro-
dutos coletados principalmente pelas mulheres: raizes
silvestres, castanhas, frutos e outros vegetais. A coleta é
suplementada por itens fornecidos pelos homens, como
carnes de caga e alguma quantidade de peixe, fontes de
proteina que podem ser defumadas para fins de conser-

vacao®.

Os Xavante obtinham esses alimentos por meio
do gomori |ou caminhada longa] em excursdes de caca
e coleta, que chegavam a durar alguns meses. Dai se-
rem, entre outros motivos categorizados como povo
seminomade. Na estacdo seca os grupos de viajantes
se reuniam em grandes aldeias semipermanentes para
a realizacio de atividades cerimoniais*. De acordo com
esse padrio de ocupacio, o “territério” compreendia o
espaco necessario para a subsisténcia xavante e com-
preendia a extensao territorial que os grupos explora-
vam no transcurso de um ano.

Ap6s a intensificagdo da colonizacdo na década de
1960 e a demarcagdo de suas terras, o padrio tradicio-
nal de excursdes praticamente desapareceu, em razao da
significativa reduc¢ao das terras disponiveis aos Xavante
e do reduzido estoque de caca ali existente™. Entretan-
to, viagens de caga ou pesca mais curtas ainda sdo rea-
lizadas.

As carnes de caca ocupam uma posicio central,
tanto na dieta, como na vida social. Para os homens,
a caga é tanto um afazer econémico importante como

19 INSTITUTO SOCIOAMBIENTAL. Xavante. Disponivel em:
<https://pib.socioambiental.org/pt/povo/xavante>. Acesso: 30
out. 2016.

20 WELCH, J. et al. Na Primeira Margem do Rio: Territério e Eco-
logia do Povo Xavante de Wedezé. Rio de Janeiro: Museu do indio/
FUNALI, 2013.

21  GOMIDE, M. L.. Marand Bididi: a territorialidade Xavante nos
caminhos do R6. 2008. 436 f. Tese (Doutorado em Geografia Fisica)
— Universidade de Sao Paulo, Sio Paulo, 2008.

22 WELCH, J. et al. Na Primeira Margem do Rio: Territério e Eco-
logia do Povo Xavante de Wedezé. Rio de Janeiro: Museu do indio/
FUNALI, 2013.

um marcador de capacidades masculinas, ja que ¢ atra-
vés da caga que expressam as habilidades de resistén-
cia fisica, rapidez, agilidade, vigilancia e agressividade,
valores cultuados pelo homem Xavante. A caca ainda
¢ componente central de alguns cerimoniais, como o
Wai'a |ou ritual de iniciagao Xavante], e das celebracoes

de casamentos®.

Contudo, a degradacao ambiental, resultado da cria-
¢do de gado e do monocultivo agricola no entorno das
terras xavante, diminuiu fortemente o estoque de fauna
cinegética disponivel. As carnes e os pescados, princi-
pais fontes proteicas, sdo escassos na maioria das atuais
areas xavante; nas menores delas, a caréncia de caca é

severa® 2,

Como ja assinalado, as atuais terras xavante nao
representam mais do que pequenos fragmentos da ex-
tensao total de que eles antes dispunham para sua sub-
sisténcia. Com isso, na busca por proteina animal, os
limites da terra indigena sao muitas vezes ultrapassados
e graves conflitos sociais em decorréncia de invasao de
proptiedades privadas sio frequentes™.

Apesar do esfor¢o xavante em manter seu modo de
vida tradicional, a intrusdo das atividades voltadas para o
mercado evidentemente desordenou significativamente
o estilo de vida e a economia tradicionais xavante.

Como as terras que os Xavante dispunham ja nao
sustentavam sua economia tradicional, as politicas go-
vernamentais implementadas pelo Servigo de Protecio
aos Indios e, posteriormente, pela Fundagio Nacional
do Indio [FUNAI], incentivaram os Xavante a adotar
praticas econémicas distintas da tradicional, em particu-
lar a agricultura de coivara e a cria¢ao de gado. A partir
da implantac¢io destas politicas, os Xavante se tornaram
crescentemente dependentes dos produtos que cultiva-
vam em rogas de coivara, assim como da FUNAI para
obtencio de insumos adquiridos em cidades proximas?.

23 WELCH, J. et al. Na Primeira Margem do Rio: Territério e Eco-
logia do Povo Xavante de Wedezé. Rio de Janeiro: Museu do indio/
FUNAI, 2013.

24 GOMIDE, M. L.. Marand Bididi: a territorialidade Xavante nos
caminhos do R6. 2008. 436 f. Tese (Doutorado em Geografia Fisica)
— Universidade de Sao Paulo, Sio Paulo, 2008.

25 WELCH, J. et al. Na Primeira Margem do Rio: Territério e Eco-
logia do Povo Xavante de Wedezé. Rio de Janeiro: Museu do indio/
FUNAI, 2013.

26 GOMIDE, M. L.. Marand Bididi: a territorialidade Xavante nos
caminhos do R6. 2008. 436 f. Tese (Doutorado em Geografia Fisica)
— Universidade de Sao Paulo, Sio Paulo, 2008.

27 INSTITUTO SOCIOAMBIENTAL. Xavante. Disponivel em:
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Outra politica piblica econémica que merece desta-
que por ter sido extremamente problematica e veio a ser
conhecida como “Projeto Xavante”. Desenvolvida por
toda década de 1980, inseriu a rizicultura mecanizada
em grande escala nas terras xavante, sob o argumento
da autossuficiéncia econémica dos Xavante, e do intuito
de inseri-los na economia regional. Sua implementagao
exigia conhecimentos e habilidades tecnolégicos, pericia
administrativa e investimento financeiro. O projeto teve
sérios efeitos sociais, exacerbando tensdes e gerando
competi¢ao tanto no interior das comunidades xavante
como entre elas e a FUNAIL A necessidade de dinheiro
levou alguns homens a ocuparem posi¢des como mao-
-de-obra remunerada a fazendeiros. O Projeto Xavante
desequilibrou ainda mais os padroes de subsisténcia e
dieta, criando quase que uma dependéncia de uma va-
riedade nao nutritiva de arroz, alcada a condicao de base
da dieta, assim como de outros produtos industrializa-
dos®. Como resultado, muitos conhecimentos sobre a
nutricio de alimentos tradicionais se perderam, resul-
tando no contexto de inseguranca alimentar apresenta-
do na fase introdutéria deste artigo.

De acordo com o exposto, podemos concluir que a
demarcacdo do “territério” indigena Xavante em dife-
rentes terras indigenas nao contiguas, deu causa a inu-
meros conflitos socioambientais e alterou seu modo de
vida. Sua reconstituicio é, talvez, o maior desafio po-
litico do povo Xavante, do qual depende sua propria
sobrevivéncia. Isto porque, por um lado, o “territorio”
indigena compreende as relacbes de apropriacio do
espaco que possul em diversas dimensdes como politi-
ca, cultural, simbélica, e cosmoldgica. Por outro lado a
“Terra Indigena” como categoria do direito publico, é
produzida no processo politico-juridico do Estado, que
ndo incorpora as diferentes dimensdes de “territério”

citadas® .

A partir do contato entre os povos indigenas com
os waradzn [ou sociedade envolvente], estabelece-se um

grave conflito no que se refere as distintas 1ogicas es-
paciais em confronto®. De acordo com depoimentos
obtidos no trabalho de campo, confirmado através do
trabalho de Gomide™, as terras indigenas nio corres-
pondem ao territorio indigena e nio sao consideradas
pelos Xavante como seu “territério”, mas apenas uma
fracao dele. Por esta razio, os termos “territério” ou
“territorialidade” sdo aqui trazidos entre aspas potr com-
preenderem conceitos modernos ocidentais que guar-
dam distancia com conceito de R6 - “cerrados, mundo,

nossa terra, tudo”.

3. (IN)SEGURANCA ALIMENTAR E
“SUBALTERNIDADE ALIMENTAR”

Atualmente, em termos populacionais, os Xavante
caracterizam-se por ser uma das maiores populacoes
entre os povos indigenas do Brasil. Entretanto, segun-
do relatério da UNICEF, amplamente divulgado em
setembro de 2014, um dos problemas mais graves por
eles enfrentado € a elevada taxa de mortalidade infantil,
a segunda mais elevada do Brasil, superando os indices
de pafses como Quénia, Gana, Namibia ¢ Zimbabué®.

A desnutrigdo estd entre as principais causas de mot-
talidade infantil. De acordo com o ISA*, o sedentarismo,
a caréncia de caca e de outras fontes de proteina, assim
como os planos desenvolvimentistas da FUNALI resulta-
ram em dramaticas mudancas na dieta xavante, o que tém
levado a desnutri¢ao e a problemas de satde a ela relacio-
nados, como a anemia. As mudangas na dieta, em especial
o gosto recentemente adquitido pelo agicar e pela farinha
de trigo refinada, também se expressam numa alarmante
incidéncia de diabetes. O consumo de alcool e o alcoo-
lismo, que se relacionam com situa¢oes de tensao social,
sao observados em maior intensidade em comunidades
situadas perto de cidades e, se colocam novos problemas
de sadde publica para a comunidade (ISA).

<https://pib.socioambiental.org/pt/povo/xavante>. Acesso: 30
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Ainda segundo dados do ISA*, muitas das causas
de o6bito resultam, em parte, da mudanca do padrio de
vida seminomade ao sedentarismo e ao confinamento
do povo Xavante em um “territério” restrito, princi-
palmente no que se refere 4 contaminagio de recursos
hidricos [aqui ndo separamos o conceito de “seguranca
alimentar” do de “seguranca hidrica”, por serem intrin-
sicamente ligados™].

No passado seminémade, como o local de instala-
¢ao das aldeias era frequentemente trocado, o habito de
depositar dejetos perto das casas nio apresentava sérios
riscos de saude, como ocorre atualmente. O acumulo de
lixo também se da pela utilizacdo de materiais inorgani-
cos, como plasticos e pilhas elétricas que, a diferenca dos

tradicionais residuos organicos, nao se decompdem®” .

Doengas gastrointestinais e infec¢des respiratorias
respondem por uma significativa propor¢ao nas mortes
de criancas xavante. Trata-se na sua maioria de doencas
trataveis cujas causas poderiam ser mitigadas através de
medidas basicas de saude publica preventiva. Mais re-
centemente, a dengue aparece como epidemia na regiao.

Como um desdobramento dos problemas relacio-
nados a inseguranca alimentar [e hidrica] dos Xavan-
te contemporaneos, destacamos a inacessibilidade aos
servicos de saide. Por um lado, o fato da diabetes, do
alcoolismo e, mais recentemente, da tuberculose e da
dengue serem doengas relativamente novas para os Xa-
vante, dificulta a aplicacdo de sua medicina tradicional.
Por outro, a relacao conflituosa que prevalece nos cen-
tros urbanos entre indigenas e nao-indigenas, que rever-
bera nos postos de satde, contribui para a relutincia de
procurarem assisténcia na nossa medicina clinica, mes-
mo em casos graves”.

De acordo com pesquisa recente publicada no pe-
riédico Diabetology & Metabolics Syndrome mais de 65%

35 INSTITUTO SOCIOAMBIENTAL. Xavante. Disponivel em:
<https://pib.socioambiental.org/pt/povo/xavante>. Acesso: 30
out. 2016.

36 O direito humano a alimentacio inclui a 4gua e as diversas for-
mas de acesso a 4gua na sua compreensao e realizagio.

37  Este problema foi comentado anteriormente ao discutirmos os
quintais Xavante e a pratica de se “jogar” ao solo as sementes das
frutas que haviam sido consumidas.

38 INSTITUTO SOCIOAMBIENTAL. Xavante. Disponivel em:
<https://pib.socioambiental.org/pt/povo/xavante>. Acesso: 30
out. 2016.

39 INSTITUTO SOCIOAMBIENTAL. Xavante. Disponivel em:
<https://pib.socioambiental.org/pt/povo/xavante>. Acesso: 30
out. 2016.

dos indigenas com mais 20 anos que habitam as Terras
Indigenas de Sdo Marcos e Sangradouro/Volta Gran-
de, Mato Grosso, desenvolveram Sindrome Metaboli-
ca, condi¢do na qual os fatores de risco para doengas
cardiovasculares e diabetes mellitus ocorrem em um
mesmo individuo. Seus principais componentes sdo
obesidade abdominal, hipertensao arterial sistémica,
dislipidemia e distarbios do metabolismo da glicose.
Entre as mulheres a incidéncia da Sindrome Metabdlica
¢ ainda mais elevada, atingindo 76,2% das indigenas que
participaram do estudo e desenvolveram a doenca®’.

Sedentarismo ¢ uma das possiveis explicacdes para a
grande incidéncia dessa sindrome entre os Xavante. De
acordo com a autora, nao ¢ a Gnica explicacdo. Acredita-
-se que a principal razdo para o elevado nimero de ca-
sos de obesidade, diabetes mellitus e outras doencas seja
a mudanca dos habitos alimentares, com aumento do
consumo de alimentos industrializados, especialmente
de refrigerantes e outros alimentos ricos em agucares.

Ainda segundo a pesquisadora, dados de 1999 a 2004
mostram que os Xavante apresentam elevados niveis de
mortalidade [11,4 ébitos por mil habitantes], especial-
mente no primeiro ano de vida [96,7 6bitos de crian-
¢as menores de 1 ano por mil nascidos vivos|, valores
bastante superiores as médias da populagdo brasileira,
conforme ja relatado na fase introdutéria'.

Na primeira parte do artigo, procuramos demonstrar
que 2 alimentagdo do povo Xavante estio vinculados
importantes processos culturais, simbdlicos e cosmo-
légicos que se comunicam com modos de pertencer a
um “territério”* Ja a situacido de inseguranca alimentar
apresentada nesta segunda etapa do artigo, aponta para
algo mais do que fragilidade nas condigdes de sua so-
brevivéncia. Implica, sobretudo, numa condigao politica
negada, ja que ¢ retirada dos Xavante seu proprio mun-
do, ou 0 “R¢”, que € a condi¢do de sua existéncia como
A'wwe [ou povo]. Estamos falando, portanto, de um
jogo simbolico muito mais amplo e que leva a destrui-
¢ao dos sentidos sociais desse povo. Assim, inseguranca

40 SOARES, F. et al. Prevalence of metabolic syndrome in the
Brazilian Xavante indigenous population. Diabetology & Metabolic
Syndrome, 2015.

41 SOARES, F et al. Prevalence of metabolic syndrome in the
Brazilian Xavante indigenous population. Diabetology & Metabolic
Syndrome, 2015.

42 GOMIDE, M. L.. Marina Bédidi: a territorialidade Xavante nos
caminhos do R6. 2008. 436 f. Tese (Doutorado em Geografia Fisica)
— Universidade de Sao Paulo, Sio Paulo, 2008.
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alimentar, desnutricao e altos indices de mortalidade in-
fantil, sdo sintomas de um problema mais basal, que por
sua vez evidencia o uso desigual do amplo “territério”
brasileiro. Por este motivo, falar do atual contexto de
“subalternidade alimentar” do povo Xavante significa
também falar da supressio das condi¢des minimas de
sua expressao social em Rd.

Um exemplo interessante remete a0s mitos xavan-
te de criacdo dos animais, em especial com 0s porcos-
-queixada. Esse mito nos d4 uma dimensdao da impor-
tancia simbdlica desse animal na sua cultura, a0 nos
revelar que a queixada é um “ex”-Xavante transforma-
do e, numa outra metamorfose, é a partir da carne da
queixada, ou “ex”-Xavantes, que se rectiam os atuais®.
O mito da queixada narra a seu modo uma historia: a
das lutas pela sobrevivéncia, pela autonomia e pelo di-
reito de pertencimento e, nesse sentido, a queixada se
metaforiza em maneiras de constituir relacdes de afeto
com Ra.

Finalmente, as expressoes “soberania alimentar” e
“caridade” [em sentido amplo| ndao pode ser confun-
didas. A primeira pressupde o direito do povo Xavante
de decidir sobre seu proprio sistema alimentar e pro-
dutivo. A segunda tem implicado num modo sutil de
silenciar uma cultura Xavante. Referimo-nos aqui gene-
ricamente as politicas desenvolvimentistas, entre elas o
ja citado Projeto Xavante*, que ndo sio um problema
apenas na medida em que falham, mas também |e, so-
bretudo] quando suas metas sdo alcancadas®. Isto ¢é,
existem outros modos de viver e de se desenvolver fora
da centralidade de um modelo unico de desenvolvimen-
to do ocidente moderno. O Xavante apresentam outras
alternativas, sendo que as condi¢oes de sua reproducio
social contém diferencas e ndo “estagios de progresso”
(Corona & Almeida, 2014). Naturalmente, nao se trata,
aqui, de uma argumentacio em oposi¢ao a “caridade”,
mas apenas de uma analise critica de sua face oculta, que
interfere na condicio cultural dos Amwe Xavante.

43 GOMIDE, M. L.. Marina Bédidi: a territorialidade Xavante nos
caminhos do R6. 2008. 436 f. Tese (Doutorado em Geografia Fisica)
— Universidade de Sao Paulo, Sio Paulo, 2008.

44 Politica que promoveu o cultivo de arroz mecanizada em “ter-
ras” xavante.

45 ESCOBAR, Arturo. Encountering development: the making and
unmaking of the third world. Princeton: Princeton University Press,
2012.

4. DIREITOS HUMANOS E O DIALOGO
INTERCULTURAL

O direito humano a alimentacio adequada esta con-
templado no artigo 25 da Declaragio Universal dos
Direitos Humanos de 1948. Sua definicdo foi ampliada
em outros dispositivos do Direito Internacional, como
o artigo 11 do Pacto de Direitos Econdmicos, Sociais
e Culturais ¢ o Comentario Geral n® 12 da Organiza-
cdo das Nagoes Unidas [ONU]. Ora, ao afirmar que
a alimentacdo deve ser adequada entendemos que ela
seja adequada aos diferentes contextos culturais, sociais,
econdmicas de um grupo social e ao contexto climatico
e ecolégico do territério no qual esse grupo se insere.

No Brasil, foi aprovada em 2010 a Emenda Cons-
titucional n® 64, que inclui o direito a alimenta¢ao no
artico 6° da Constituicdo Federal. No entanto, a inclu-
sao desse direito no texto constitucional nio significa
sua efetividade, que permanece como um desafio a ser
enfrentado, principalmente no que se refere ao cerrado
e as fronteiras agricolas amazonicas. Entre estes desa-
fios destacamos o respeito: a diversidade cultural e de
formas de organizac¢do social; a autonomia na produgao
[incluindo-se aqui a caga] e consumo de alimentos e; no
reconhecimento dos territorios para que os diferentes
povos tenham maior soberania, ndo sé alimentar, mas
também soberania cultural, simbdlica e cosmologica.

Os direitos humanos podem ser emancipatérios? Po-
dem eles ser utilizados por aqueles que nao foram pen-
sados como atores de direito? O didlogo intercultural é
possivel? Quais condi¢des versam sobre as possibilidades
de uma concepg¢ao multicultural dos direitos humanos?

Para responder a estas questoes, mesmo que parcial-
mente, optamos por sintetizar as ideias contidas no tex-
to “Uma concepe¢io multicultural de direitos humanos”
de Boaventura de Sousa Santos. Através deste texto
o autor busca superar os entraves entre relativismo e
universalismo dos direitos humanos e apresenta as con-
di¢des para uma concepg¢ao multicultural dos direitos

humanos.

Santos*, parte do reconhecimento de trés tensoes
dialéticas do mundo contemporaneo: (i) o confronto

46 SANTOS, Boaventura de Souza. Uma concep¢ao multi-
cultural de direitos humanos. I#a Nova [online]. n. 39, p. 105-
124, 1997. Disponivel em: <http://dx.doi.org/10.1590/S0102-
64451997000100007>.
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entre regulagdao e emancipagao social; (i) entre socieda-
de civil e Estado; (iii) entre o Estado-nagao e a globaliza-
¢do. Argumenta que nao existe uma unica globalizagao,
mas sim diversas formas de globalizagao. E, contextua-
liza as questOes culturais que permeiam o tema direitos
humanos na globalizacio, sob o prisma social, politico
e cultural. O autor propde cinco condi¢Oes a afirmagao
dos direitos humanos como instrumento para 0 cosmo-
politismo [termo por ele utilizado em oposi¢ao a hege-
monismo|.

A primeira delas ¢ a superacao do debate entre uni-
versalismo e relativismo cultural. Para Santos .../ Tra-
ta-se de debate intrinsecamente falso, cujos conceitos polares sio
igualmente prejudiciais para uma concepedo emancipatiria de di-
reitos humanos. Todas as cultuas sao relativas, mas o relativismo
cultural enguanto atitude filosdfica é incorreto. Todas as culturas
aspiram preocupagies e valores universais, mas o universalisno
cultural, enguanto atitude filosdfica, ¢ incorreto. Contra o univer-
salismo, hd que propor didlogos interculturais sobre preocupagies
isomorficas. Contra o relativismo, hd que desenvolver critérios po-
liticos para distinguir politica progressista de politica conservado-
ra, capacitacao de desarme, emancipagio de regulacio™' .

A segunda condi¢do apresentada versa sobre o re-
conhecimento de que todas as culturas apresentam
concepcoes de dignidade, mas nem todas no contex-
to dos direitos humanos. A terceira e quarta condig¢des,
referem-se, respectivamente, ao entendimento de todas
as culturas sao incompletas e, portanto, apresentam no-
¢oes incompletas de dignidade e; essas diferentes per-
cepedes de dignidade apresentam algum grau de reci-
procidade. Finalmente, apresenta a quinta condi¢ao que
diz respeito ao reconhecimento da diferenca e da igual-
dade entre os humanos como concep¢des tao variaveis
conforme a cultura®.

Entretanto, a0 menos no contexto brasileiro, o dia-
logo parece uma nocio desesperadamente fraca em re-
lagao a cultura Xavante. O contexto econémico-politico
e ambiental do leste matogossense é muito desfavoravel
aos povos indigenas. Suas reivindicages sao interpreta-
das com preconceito e etnocentrismo pelos poderes re-

47 SANTOS, Boaventura de Souza. Uma concep¢ao multi-
cultural de direitos humanos. L#a Nova [online]. n. 39, p. 105-
124, 1997. Disponivel em: <http://dx.doi.org/10.1590/S0102-
64451997000100007>.

48 SANTOS, Boaventura de Souza. Uma concep¢ao multi-
cultural de direitos humanos. L#a Nova [online]. n. 39, p. 105-
124, 1997. Disponivel em: <http://dx.doi.org/10.1590/S0102-
64451997000100007>.

gionais, sejam eles formais ou informais. Sao comuns as
campanhas contra a revisao das demarcagoes de terras
indigenas Xavante, pois suas demandas sdo considera-
das como “afronta a soberania nacional”. Estes povos
sdo vistos como entraves ao “desenvolvimento” e o
“progresso” e os projetos governamentais nao levam
em considera¢do a pluralidade étnica e as multiterrito-
rialidades existentes no Brasil.

5. ConsIDERACOES FINAIS

A soberania alimentar dos povos indigenas esta, em
grande parte, condicionada a demarcagio de territérios
indigenas. Trata-se, contudo, de uma demarcaciao que
considere a territorialidade e o modo de vida xavante.
No entanto, nao é o caso das Terras Indigenas Maraiwat-
sede, Aredes [Aredes I, Aredes 1I], Marechal Rondon,
Parabubute, Chao Preto, Ubawawe, Sangradouro/Volta
Grande, Sdo Marcos e Pimentel Barbosa. A demarcacio
do territério indigena Xavante em diversas terras indi-
genas ilhadas causa inimeros conflitos socioambientais,
altera seu modo de vida, afeta sua soberania alimentar
e, leva a destruicao dos sentidos sociais desse povo. Re-
construir o territério indigena que é erroneamente e
intencionalmente fragmentado e demarcado em ilhas ¢é
um grande desafio politico para o povo Xavante. O ter-
ritério indigena compreende as relagdes de apropriagao
do espaco que possui diversas dimensdes como politi-
ca, cultural, simbdlica, e cosmologica de um determi-
nado povo indigena. Por outro lado, Terra indigena é
uma categoria produzida no processo politico-juridico
do Estado. Assim, a partir do contato entre 0s povos
indigenas e a sociedade envolvente, ha um conflito,
pois existem distintas logicas espaciais em confronto.
As conclusées finais levam a proposta de que as terras
indigenas Xavante voltem a ter sua configuracao de ter-
ritério continuo unindo as terras indigenas através dos
cerrados restituindo, a0 menos em parte, a territoriali-
dade indigena.
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ABSTRACT

We live in an unprecedented world of opulence, but also of extraordina-
ry deprivation and oppression. This paper suggests the role of a sustainable
education on the fight against hunger, poverty, and inequalities. If the envi-
ronmental crisis is not solved, hunger cannot end, especially in underdevelo-
ped countries and regions. Education is, more than ever, an important tool
to increase the living standards. Due to sustainable educational processes,
we have much more knowledge of how to solve climate problems, reduce
poverty and increase food production without destroying Earth resources.
Educational processes based on sustainability context also brings the op-
portunity to rethink the lack of collective coordination, especially among
states. We are a civilization that shares the same fate, and together they can
build more international cooperation and less competition, and education is
a key point to rewrite the human history with no more hunger. Understand
how industry and society grow and develop is essential to know how they
learn and become productive, and knowledge production, a crucial point in
education, already produces countries that are more able than others regar-
ding the development of intensive sectors in state-of-the-art technology,
capable of generating more income, better production and reducing their
nourishment vulnerability. These effects can be shared with underdeveloped
ones. Innovation has been a crucial part of the most developed economies
throughout history. The rise of living standards should be attributed to the
technological progress, in learning how to do things better. A sustainable
educational system is a crucial support to reduce knowledge inequality be-
tween developed and underdeveloped countries and help ones with learning
difficulties, able to create learning societies free from hunger.

Keywords: Education Reduce Inequalities Public Policies Sustainability
Hunger Erradication

REsumE

Nous vivons dans un monde sans précédent de 'opulence, mais aussi
de la privation et de l'oppression extraordinaire. Ce document suggere le
réle d’'une éducation durable sur la lutte contre la faim, la pauvreté et les
inégalités. Si la crise de 'environnement ne soit pas résolu, la faim ne peut



pas finir, en particulier dans les pays et les régions sous-
-développées. ’éducation est, plus que jamais, un outil
important pour augmenter le niveau de vie. En raison
de processus éducatifs durables, nous avons beaucoup
plus de connaissances sur la facon de résoudre les pro-
blemes climatiques, réduire la pauvreté et accroitre la
production alimentaire sans détruire les ressources de la
Terre. Les processus éducatifs basés sur le contexte de la
durabilité apporte également la possibilité de repenser le
manque de coordination collective, en particulier parmi
les Etats. Nous sommes une civilisation qui partage la
méme sort, et, ensemble, ils peuvent construire une plus
grande coopération internationale et moins de concur-
rence, et ’éducation est un point clé de réécrire Ihistoire
humaine sans faim. Comprendre comment l'industrie
et de la société grandir et se développer est essentiel
de savoir comment ils apprennent et devenir produc-
tifs, et la production de connaissances, le point crucial
dans I’éducation, produit déja pays qui sont plus capable
en mesure que d’autres concernant le développement
des secteurs a forte intensité dans I’état de la derniére
technologie, capable de générer plus de revenus, une
meilleure production et réduire leur vulnérabilité a la
nourriture. Ces effets peuvent étre partagés avec les
sous-développés. L'innovation a été un élément crucial
des économies les plus développées a travers Ihistoire.
L’hausse du niveau de vie ne devrait pas étre attribuée
au progres technologique, pour apprendre a mieux les
choses. Le systeme éducatif durable est un soutien
crucial pour réduire I'inégalité des connaissances entre
les pays développés et sous-développés et d’aider ceux
ayant des difficultés d’apprentissage, capables de créer
des sociétés d’apprentissage libre de la faim.

1. INTRODUCTION

Sustainable development, or the idea that societies
can develop by exploiting natural resources in ways whi-
ch “meet present needs without compromising the ability
of future generations to meet their needs”’, has become
a mantra in both policy and practice, at governmental
and institutional levels, in business as much as in educa-
tion. The same applies to the concept of sustainability to
address the ability of creating and maintaining the con-
ditions under which sustainable development is possible.

1 WCED, 1987, Sect. 4, Article 27

Etymologically, both the adjective (“sustainable”)
and the noun (“sustainability”’) have a long history, as
they are derived from the ancient Latin verb sustinere,
“to hold up, hold upright, uphold, to bear up, keep up,

supportt, sustain’?

. Sustinere is composed from zenere, “to
hold, keep ...””, and sub, “under, below, beneath, ...
The verb was already in use in medieval French, and
derivations can be found in several Romance languages
such as French (soutenir), Italian (sostenere), Portuguese
(suster) or Spanish (sostener), and other languages like
English (sustain). However, neither the adjective nor the
noun made their official appearance in the vocabulary
of environmental and social scientists until the 1970s>,
when an informal network of politicians, businessmen
and scientists from the Global North (e.g,, the United
States of America and Europe), still active today under
the name “Club of Rome”, published The limits to growth:
A report for the Club of Rome’s project on the predicament of
manfkind.’

Ever since, sustainable development, and the condi-
tions by which it can be upheld, have turned into a core
value which has slowly permeated governmental and
institutional thinking, in business as well as education;
and it is now intrinsically linked with the ways societal
problems are thought of and addressed in private and
public policy. However, at times when social and econo-
mic crises have revealed the fragility of existing policies
and institutions, it is imperative to consider how societal
sustainability is — and could be — better integrated into
adult education and learning policy, and to do so in the
multi-level context of the different national, social and
cultural environments in which national and transnatio-
nal levels of governance interact. As a result, the very
concept of sustainable development must be put under
close scrutiny, drawing on concepts and understandin-
gs from different disciplines and identifying strategies
and lines of action which could contribute to societal
sustainability.

In this theoretical paper, it is considered the topic
from the perspective of adult education and learning.
Beginning by addressing the conditions under which
the concept of sustainable development entered the po-
litical debate and consider how it has influenced resear-

Lewis and Short, 1879, p. 1822
Lewis and Short, 1879, p. 1853
Lewis and Short, 1879, p. 1772
OED, 2016

Meadows et al. 1972
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ch in education. In the main part of our paper, there is
an argument for rethinking its ontology. First, it is de-
nounced the reduction of sustainable development to
sustainable (economic) growth” and consider the cen-
trality of social justice theory to mitigate inequalities in
societal development®; then it is showed that this aspect
has been a long-standing matter of debate in adult edu-
cation, and suggest that an awareness of social justice
can contribute to understanding sustainability. Finally, it
is presented a framework for conceptualising the eco-
logy of education systems’ as a key element in creating
and maintaining the conditions under which sustainable
development is possible. Rethinking societal sustainabi-
lity in this way can shed new light on the relationships
among sustainable development, social justice and the
ecology of human development, and, by extension, illu-
minate the role of adult education and learning policy
Jostering societal sustainability.

2. TRACING THE ROOTS OF SUSTAINABLE
DEVELOPMENT

Contemporary attention to the fact that societies,
as dynamic systems, ought to take into account a num-
ber of factors to keep developing and growing can be
traced back at least to the publication of The limits to
growth". 'This seminal Club of Rome report was the
first to present to a worldwide audience a computing
model purposely created to account for the relations
between diverse factors of development and simulated
alternative scenarios for growth, based on available re-
sources. Written by Donatella Meadows, an American
environmental scientist, Dennis Meadows, an American
scientist who construed the model on which the book
stands, and Jorgen Randers, a Norwegian scientist de-
voted to climate issues, The limits to growth calculated the
consequences of rapid world population growth for the
finite resources available. In brief, as one of the authors
clarifies in hindsight,

Limits to Growth said that the environmental impact of
human society did increase from 1900 to 1972 because of
growth in population size and growth in the environmental

impact per person. In other words, the ecological footprint of
bumanity became heavier becanse of growth in the number of

7 Seghezzo, 2009

8  Rawls 1971, 1985, 1993, 2001
9  Bronfenbrenner, 1976

10 Meadows et al. 1972

humans, and becanse of growth in the amonnt of resources
consumed and pollution generated per person per year."

Thus, The limits to growth drew attention to the fact
that natural resources are physically limited and the eco-
logical footprint of humanity would not be able to con-
tinue at the same speed and to the same extent as in the
past, if the planet and its inhabitants were to survive the
(then) present.

Critiques, rejections and positive re-assessments of
The limits to growth at a 40-year distance notwithstan-
ding'?, sustainable development has been intrinsically
associated with the exploitation of natural resources,
including oil and agricultural land, or the ecological
footprint of humanity, and has attracted controversial
attention from activists, scientists, politicians and inter-
-governmental organisations. This is also thanks to the
World Commission on Environment and Development
(WCED), created in 1983 by the United Nations (and
dissolved in 1987), which published another seminal re-
pott, Our common futnre.

It was in Our common future that the concept of “sus-
tainable development” was first used to address a type
of growth strategy which was not disconnected from
environmental concerns. As a result, the concept rapi-
dly diffused across the world, also under the influence
of the United Nations’ World Summit on the Envi-
ronment, held in Rio in 1992". Within a few years, this
led to the signing of an international treaty on climate
change, the Kyoto Protocol of 1997."

3. SUSTAINABLE DEVELOPMENT AND RESEARCH IN
EDUCATION

The growing political attention to sustainable de-
velopment has not gone unnoticed in education, par-
tly thanks to the United Nations Educational, Scienti-
fic and Cultural Organization (UNESCO). In fact, in
the same year the Club of Rome published The limits to
growth, UNESCO released its report Learning to be: The

16

world of education today and tomorrow'. A key “planning

11 Randers, 2005, section Limits to Growth 1, paragraph 1
12 Baldi, 2011

13 WCED, 1987

14 UM, 1992, a,b

15 UM, 1998

16  Faureetal., 1972

AZEVEDQO, Hiran Catuninho. The role of sustainable learning policies on the fight against hunger in adult education. Revista de Direito Internacional, Brasilia, v. 14, n. 1, 2017 p. 80-97

[ole}
(S8}



document” in the history of UNESCO", and a landma-
tk in the global history of adult education'®, the report
addressed the danger besetting the environment and,
with it, human co-existence as an educational challenge.
Technological development has enabled man to solve many
problems, but it has had harmful effects on a number
of aspects of contemporary life. All over the world, it
contributes to environmental deterioration |...]. 1t is not
only man’s environment but — in the near fiuture — his very
Sate which may be threatened, and he has already begun
to suffer. Rapid changes are winding up tension in people,
increasing insecurity, nervous disorders, antisocial behavionr,
delinquency and criminality [...] Stimulating awareness of
such dangers is a demanding new task for education, but

particularly appropriate to it for many reasons and, too often,
one that is much underestimated.

Three decades later, the United Nations renewed
its efforts in highlighting the role education can play in
mitigating environmental peril through launching the
United Nations Decade of Education for Sustainable
Development (DESD) 2005-2014. UNESCO reitera-
ted its commitment to this strategy in the Bonn decla-
ration by stating that

through education and lifelong learning we can achieve
lifestyles based on economic and social justice, food security,
ecological integrity, sustainable livelihoods, respect for all life

Sorms and strong values that foster social cobesion, democracy
and collective action.™

These policy initiatives emphasised participatory and
critical teaching and learning methods designed to mo-
tivate and empower learners to change their behaviour
— and take action — for sustainable development to be
incorporated in policies. Accordingly, for the most part,
educationalists have first and foremost focused on how
teachers for different subjects work with the concept of
sustainability in the classroom?, or on how subjects like
sustainability or health could be included more fully —
rather than as merely “residual” issues — in school curti-
cula, so as to promote “healthy and sustainable actions
in their students”*. Moreover, educationalists have also
examined the challenges education for sustainable deve-
lopment poses in terms of justice, environment, human
rights and citizenship; and the ways higher education ins-
titutions as well as social or environmental professional

17 Singh, 2011

18  Milana, 2016

19 Faure et al., 1972, pp. 99-101

20 UNESCO, 2009, para 5

21 Myers, 2012

22 Simovska and Mannix McNamara 2015, p. vii

and education organisations treat and respond to them?.
Sometimes — if rarely — the above strands of literatu-
re extend attention beyond the theory which informs
educational praxis at institutional or individual level, to
critically examine education policy development in con-
nection with social, economic and environmental crises.

Rather different is the case with those studies whi-
ch explicitly address the challenges sustainable deve-
lopment poses at the institutional level, including in
terms of adopted pedagogies. These studies question
the very purpose and nature of educational institutions
and how they respond to the policy agenda on sustai-
nability** by teasing out social-environmental relations.
What emerges is a range of transformative approaches
to re-thinking teaching and learning of and about the
relations between environmental degradation and so-
cial conflicts® or ideas for re-ordering environmental
priorities “to think more carefully about pedagogy and
how under global and postcolonial conditions, theory
can and should inform the practice of education for a

sustainable future”?.

At macro level, growing attention is also being given
to the effects of social and economic crises, migration
flows or climate change on the sustainable development
of contemporary societies and lifestyles. Informed, for
the most part, by a “capability approach”, these stu-
dies question predominant paradigms in policy debates
on human development. They place an emphasis on the
“substantive freedoms” which people value in order to
grow old, participate in economic exchange, or engage
in political action, rather than on utilitarian aspects or
simple access to resources. This way of thinking about
human and societal well-being is also found in investi-
gations of lifelong learning policies which contest con-
ventional thinking about the links between education,
work and the economy®, or in studies on migrants’
adaption to new socio-political and cultural environ-
ments which question the conditions for full realisation
of a good life in the host country”. This strand of lite-
rature often foresees new policy directions and prompts
ideas for “reversing policy-making optics”, for valuing

23 (McFarlane and Ogazon 2011)

24 Blewitt and Cullingford, 2004

25 Misiaszek, 2012

26 Matthews, 2011, p. 236

27 Sen, 1989; Nussbaum and Sen, 1993; Nussbaum 2000
28  Brown, 2013

29  Webb, 2014

30  Livingstone, 2012
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the richness of available knowledge, and for avoiding its
waste. Moreover, it calls for policies and programmes
which focus on challenging the problems which have
led to the current crisis, and encourages economic and
ecological change for global sustainable development.

In the same line of thinking, it is proposed a chal-
lenge the mainstream conception of sustainable deve-
lopment on which adult education and learning poli-
cy draws, including underlying ideas about (economic)
growth and prosperity.

4. How A SUSTAINABLE EDUCATION CAN SUPPORT
THE HUNGER ERRADICATION?

The sustainable development should not be based
only on the fight against poverty. It must also include
environmental security and reducing inequality. In 2015,
new Sustainable Development Goals were set, because
Millennium Development Goals were focused on redu-
cing extreme poverty. In the last 15 years, there was a
strong decrease in the number of miserable. Although
the number of people in this condition has fallen by
half compared to 1990 data, it was not enough to eli-
minate extreme poverty. On the environmental front,
countries made a commitment to stabilize carbon emis-
sions in 1992, and 24 years after, it did not happen yet.
Now the danger is growing’. The three main threats:
climate, biodiversity, and desertification have not been
adequately solved yet, then climate change and loss of
ecosystems are far worse than they should be 2 We will
not solve the climate issue if we do not solve the pro-
blem of increasing poverty in the world, and the reverse
is true®. Especially in the context of Industry 4.0, a rea-
lity we have begun to experience routinely, that means
a society with a strong presence of digital technologies,
mobility and people connectivity, where the differences
between men and machines dissolve and which central
value is the information™, sustainable educational pro-
cesses are opportunities to take effective actions against
these problems.

This process has occurred in substantive scale and
speed, affecting overwhelmingly all dimensions of

31  Sachs, 2015
32 UNEP, 2016
33 UNEP, 2016
34 Castells, 2010

our lives and the way we relate to each other **. As an
effect, industry 4.0 opens a world of possibilities and
risks. Therefore, it is an opportunity to review the rela-
tionship between humankind and the technologies we
created . We should dominate them, instead of being
dominated or use it to oppress our pairs. New techno-
logies should be used to assure everyone opportunities
to create wealth and share prosperity, providing decent
living conditions for people, whoever and wherever
they are. They should ensure the promotion of human
dignity to ensure everyone the material conditions for
the care of their basic needs and their full potential de-
velopment, regardless any kind of distinctions, where
the hunger erradication, the end of malnourishment
and ensure food safety are central points *".

If the environmental crisis is not solved, poverty
cannot end. Africa, for example, is extremely vulnerable
to climate change, since it is already very hot and high
temperatures threaten crops. There are also water shor-
tages in many places and high diseases rates. All these
environmental crises, if not controlled, will undermine
long term development especially in Africa, Asia, and
Latin America. If poverty is not confronted, the po-
pulation of Africa, for example, will continue to grow
uncontrollably, even reaching four billion by the end of
the century; nowadays are a billion. Populational explo-
sion can exacerbate poverty, undermining biodiversity
and the water supply in these continents. For all these
reasons, environmental control, including the control
of climate change is an integral of ending extreme po-
verty **. Development includes the ability of people to
live the life they want to lead without the constraints of
poverty, and their subsequent factors, such as hunger,
and it occurs not only from a lack of food but from
inequalities built into mechanisms for distributing op-
portunities. In famine, development is menaced, whi-
le poorest people still starved because they cannot do
anything. They do not control the functioning of nou-
rishment, nor the capability to escape morbidity *.

Human action is contributing to global warming,
The consequences if greenhouse effect gases are not
controlled will be very dangerous *. The type of drou-

35  Castells, 2010
36 Castells, 2010
37  Sachs, 2015
38  Sachs, 2015
39  Sen, 1981

40 Sachs, 2015
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ght that the city of Sdo Paulo faces today will spread
around the world. California is under threat, Middle
East live with droughts *. They will generate social con-
flicts. The drought in Syria contributed to the outbreak
of civil war. Syria faces one of the longest periods of
low rainfall in its history, which led to the displacement
of more than 1 million people, rising food prices, the
social untest and eventually contributing to wat *.

Due to industry 4.0, we have much more knowledge
of how to solve climate problems - and without educa-
tion we could not get through this revolution. It is also
an opportunity to rethink the lack of collective coordi-
nation, especially among States, which many times are
hidden behind the economic competitiveness claim. We
need to overcome it, as we see events that never happe-
ned before. Climate changes and populational increase
have created new standards that must be understood. If
there is no collective cooperation taking account popu-
lation dynamics and climate change, crises are inevitable
and put at risk Earth existence *.

Technology is, more than ever, an important tool to
live in a better world *. We must consider how edu-
cational processes can build revolutions such as indus-
try 4.0, and its power to reduce inequalities and change
our lives. Many people, communities, governments and
companies are always connected, while in Sub-Saharan
Africa and South Asia 1.5 billion do not have access to
reliable telecommunications services. It can make our
cities, industries, and plantations smarter, cleaner and
safer. With the infrastructure provided by industry 4.0,
energy systems may be more efficient, with less waste
and carbon emissions. It also allows a better preparing
to deal with climate change, such as storms, sea level
rising and high temperatures, as well as having more
spread and reliable transport and feeding systems, with
better vehicles and food sharing instead the high con-
centration of private vehicles and food waste *.

The idea that we need a stagnant economy to do not
harm the environment is wrong. Humanity likes pro-
gress, and poverty reduction depends on it *. Indus-
try 4.0 is the perfect opportunity to unlink economic
growth from nature destruction. Some say that combi-

41 UNEP, 2016
42 UNEP, 2016
43 Sachs, 2015
44 Sachs, 2015
45 Sachs, 2015
46 Sachs, 2015

ning both is not possible, as the use of natural resources
has grown in recent decades and we cannot do it wi-
thout them. It is not wise just to look back, but forward
as well. Industry 4.0 creates new technologies, which are
cheaper and conserve ecosystems. It is crucial build a
strategic and planning cooperation. Especially for poor
countries, economic growth is a matter of life or death,
and everyone should have access to these technologies
#7. Then, sustainable educational processes may engage
people, businesses, and governments into this collective
convergence.

Industry 4.0 is a hope to develop technologies that
allow us to grow consuming fewer fossil fuels, which
represents 80% of our energy use **, including real pos-
sibilities to make biofuels, wind and solar energy eco-
nomically advantageous in large scale. The initiatives
occurred so far are interesting. There are GPS based
electric vehicles automatically piloted that are more
energy efficient than the driven by humans. Smart cy-
ber-physical systems make industries more sustainable
and competitive, such as biofuels production, with less
waste, respecting areas for food, nature and native com-
munities. The improvement of these technologies is the
perfect meaning of development - the capabilities of
human realization become extensions of our own free-
doms. It is an advance on the freedoms we enjoy *.

Another challenge in this new scenario is to main-
tain social achievements and stimulate the increase of
productivity with investments in education and innova-
tion, to obtain productivity gains and job creation. New
social pacts are important to turn into opportunities
this moment of economic distuption *’. It is necessary
to build new alliances to unite people and enable condi-
tions to create a new historical cycle. Industry 4.0, mo-
reover, follows the same trend of its eatlier industrial
revolution: its hyperconnected nature, at real time. It
influences significant changes in production and con-
sumption systems, with extensive use of artificial inte-
lligence. With the end of differentiation between men
and machines, there is a new breakdown in the supply
chains and business interactions models, which consu-
mers act as producers . In this process, it is expected

47 Sachs, 2015

48 UNEP, 2016

49 Sen, 1999

50  World Economic Forum, 2016
51 Castells, 2010
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that more than 7 million jobs will be lost *% We have not
overcome the adverse effects of the previous industrial
revolutions yet, such as high levels of misery, pover-
ty and inequalities, the usual intranational and interna-
tional conflicts of great destructive capacity and the
fast degradation of Earth resources, generated by the
relentless wealth accumulation pursuit in a worsening
globally scaled competition®, problems which a sustai-
nable education is committed to overcome. We are the
first generation that can end poverty, but the last one
that can save our planet.

All the previous industrial revolutions started in de-
veloped countries, arriving late to underdeveloped. The
richest countries citizens started to think their econo-
mies based on innovation. Innovation has been a cru-
cial part of the most developed economies throughout
history **. The rise of living standards should not pri-
marily be attributed to the accumulation of capital, but
to technological progress, in learning how to do things
better . While patt of productivity increase reflects the
dramatic discoveries impact, much of it has occurred
due to small and gradual changes *°. Thus, it makes sen-
se to focus attention on how societies learn - including
how they learn to learn *. As its previous industrial re-
volutions, industry 4.0 brings a new cognitive model to

mankind, especially related to wealth creation ** .

Reduce knowledge inequality and help countries
with learning difficulties are sustainable development,
and for its based education central elements. Unders-
tanding how industry and society grow and develop is
essential to know how they learn and become producti-
ve, and knowledge production, the epicenter of indus-
try 4.0, differs from the consumer goods production.
Furthermore, we must consider the subsequent division
between developed and undeveloped countries, not just
because of the resources or output gap between them,
but also of knowledge .

Industry 4.0 already produces a new division of la-
bor, which some countries are more able than others

52 World Economic Forum, 2016

53  Hobsbawm, 1962, 1975, 1987, 1994
54  Stiglitz and Greenwald, 2014

55  Solow, 1956

56  Stiglitz and Greenwald, 2014

57  Arrow, 1962

58 Hobsbawm, 1962, 1975, 1987, 1994
59  Stiglitz and Greenwald, 2014

60  Stiglitz and Greenwald, 2014

regarding the development of intensive sectors in state-
-of-the-art technology, capable of generating more in-
come, better jobs and reducing their external vulnera-
bility. In national level, those with higher qualifications
find higher wages and greater stability opportunities
while the others will not find work or will be restric-
ted to more flexible and less paying occupations, such
as temporary and part-time jobs. These asymmetries
among countries and social groups tend to reproduce
indefinitely. Market economies alone typically do not
produce and transmit knowledge efficiently, making the
richest, richer, and the poorest, poorer, in a circular and
cumulative process .

A sustainable education may act as a systemic inter-
vention mechanism, result of essential efforts to allow
the poorest and middle-income countries achieve the
same level of the developed ones. Thus, it must be the
result of more cooperation and less competition among
countries, being the union of resources in favor of a
civilization that shares the same fate, noble values that
converge into a consensus capable of creating synergies
and enable an effective and efficient system of inter-
national cooperation, given the reluctance of mankind
to learn from the historical lessons and the destructive
power of our actions. This way, a sustainable education
supports substantial progress on many fronts, especially
to achieve the necessaty reforms to overcome underde-
velopment structures.

It can also take an active role in resource allocations
to effectively reduce and eliminate those asymmetties,
helping “latent economies” to learn the same way of
developed ones. With this privilege, the benefits of lear-
ning, including the necessary institutional development
to the success of these countries can spill over other
economic activities % Create learning societies is cru-
cial to increase living standards, and the importance of

learning by doing is emphasized © * 6

. The only way to
learn what is needed for food production growth and
food security development is to having an sustainable
education, especially in the context of industry 4.0,
where the production culture will be crucially based on
information. One of the main virtues of an economy

is its ability to innovate, and conventional policies focu-

61  Stiglitz and Greenwald, 2014
62 Stiglitz and Greenwald, 2014
63  Arrow, 1962

64 UNESCO, 2015

65  Stiglitz and Greenwald, 2014
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sed on short-term efficiency may be undesirable, if they
take a long-term perspective of innovation and learning
5. This is especially true for developing countries and
emerging markets. The sustainable development goals,
as its based education, supports the implementation
of strong incentives policies to create a fair competi-
tion and inclusive production, not only in the area of
qualification and professional training of workers for
the use of new technologies, but also giving priority to
investment in research and development for underpri-
vileged communities, do not allowing them to become
mere technology and food consumers, but producers as
well. Another supported key point is the development
of high technology sectors, able to develop and disse-
minate innovations that benefit the economy and raise
the living standards of humanity, including the impro-
vement of food safety, production and distribution.

5. QUESTIONING SUSTAINABLE DEVELOPMENT FOR
SOCIAL AND INTERGENERATIONAL JUSTICE

The concept of sustainable development has been
primarily associated with environmental concerns. No-
netheless, these concerns have never been entirely inde-
pendent of economic matters. Underlying the original
claim that natural resources are physically limited and
that the ecological footprint of humanity could limit
growth was a more subtle assumption about “endless
economic growth (in economic value) as long as that
growth is not associated with growing physical impacts
(e.g., in resource use or pollution output)””. Such an
ontology — the encouragement of economic growth —
has strongly conditioned development worldwide, and
it remains a source of inspiration for neoliberal reforms
of economic and social systems, including education, at
both national and international levels.

The same ontology has given rise to the idea of
“corporate sustainability”, a strategic approach to bu-
siness that focuses attention on how a company works
in its social, cultural and economic environment. The
“triple bottom line” was theorised as a model for com-
panies to fully account for the cost of doing business.
The first bottom line is a traditional measurement of
corporate profit (i.e. the balance between profit and

66 Schumpeter, 1942
67 Randers 2005, Introduction, paragraph 5

loss), the second bottom line measures the degree to
which a business has been socially responsible throu-
ghout its operations, and finally, the third bottom line
also calculates the extent to which the company has ac-

ted responsibly towards the environment

. This way
of thinking about sustainable development in terms
of economic growth has led to the model (and slogan)
“People, Planet, Profit”, where people refers to society
at large, planet to the natural environment, and profit to
economic and financial prosperity . In principle, triple
bottom line thinking represents a major revision of the
rationality of business activity. Throughout the history
of capitalism, profit has been companies’ main priority.
Consequences for people and the planet were seldom
given serious attention — except when they began to un-
dermine profitability. The triple bottom line principle
in business cannot provide sustainability at the societal
level, but it can be an important contribution, if it is
respected and actually implemented.

However, examples of companies seriously pur-
suing the triple bottom line approach remain scarce.
Moreover, the social and economic crises which have
hit individual countries (e.g. Greece) or entire regions
(e.g. Europe), over the past decade have clearly shown
the limits of such principles. Analysis of governments’
responses, five years into the latest global financial cri-
sis, pinpointed a renewed emphasis on individual skills,
at least in the Global North, as the panacea “to work
through the crisis and reposition the national economy
for a post-ctisis world” ™.

Lucas Seghezzo, a critical voice from the Global
South, has challenged the oversimplified model of
thinking about sustainable development as (potentially)
endless economic growth in terms of “People, Planet,
Profit”, and proposed an alternative model. Seghezzo
questions the definition of sustainable development as
the use of natural resources in ways that “meet present
needs without compromising the ability of future gene-
rations to meet their needs” ”'. He argues that this ap-
proach is essentially anthropocentric (human-centred)
and posits people as undifferentiated members of so-
ciety, the planet as a mere geographical space, and profit
as a short-term measure of the economic value of hu-
man actions.

68  Elkington, 1997

69  Fisk, 2010

70 Brown, 2013, p. 690

71 WCED, 1987, Sect. 4, Article 27
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He further argues that the “People, Planet, Profit”
approach emphasises the extrinsic value of natural as-
sets for increasing the stock of “man-made” capital
while discharging the intrinsic value of natural resour-
ces. Consequently, economic reasons are overestimated
at the expense of equity when the links between growth
and poverty alleviation or income redistribution are de-
bated, and often “the environmental costs of economic
activity are borne by the poor, by future generations, or
by other countries” . Moreovert, both space and time
are often mistreated in sustainability indicators, because
“conceptions of time, as notions of space and territory,
can differ greatly in different cultures and at different
historical moments”, and as such hold “an important

role in the way we perceive and define nature” ™

. Along
this line of argumentation, therefore, Seghezzo has revi-
sited the unidimensional triangle composed by “People,
Planet, Profit” and proposed an alternative ontology
which integrates the territorial, temporal and personal
aspects of development.
To illustrate this framework, 1 propose a sustainability
triangle formed by “Place”, “Permanence”, and “Persons”
[-o-] In such a triangle, it is possible to distinguish five
dimensions: Place contains the three dimensions of space (x,
9 and g), Permanence is the fourth dimension of time (1),
and the Persons corner adds a fifth, individual and interior,
buman dimension (i). Place and Persons, the base of the
triangle, represent “real”, objective and concrete things that
exist in the present time. Permanence, which is located in the
upper (or the farthest) corner, is a more “ideal”, abstract and
subjective projection of events from the other corners into the
Suture.™

The general character of Seghezzo’ proposed fra-
mework shows how difficult it is to develop approaches
to sustainability which transcend both the anthropo-
centric presuppositions and the abstract logic of eco-
nomics. But the venture in itself is important. And it
sheds a new and different light on the links sustainable
development holds with social justice, including inter-
-generational aspects.

The concept of social justice owes considerable
debt to the extensive work of American philosopher
John Rawls on the theory of justice and a framework
for democratic society from the viewpoint of political
philosophy ™. The theoretical backdrop for this political
conception of social justice builds on a few assump-

72 Arrow etal. 1995, p. 92
73 Seghezzo, 2009, p. 546
74 Seghezzo, 2009, p. 547
75  Rawls, 1971, 1985, 1993, 2001

tions. First, that a society is democratic when regulated
politically and socially, hence the principle of justice has
the scope to specify the “fair” terms of social coopera-
tion, and regulate social and economic inequalities. Se-
cond, it also assumes that although in such a politically
plural society citizens may adhere to different religious,
philosophical, moral etc. doctrines, it is still possible to
reach social unity by agreement on basic principles of
political justice.

Rawls’ theory of justice as fairness builds on hypo-
thetical and ahistorical positions, depicting a society at
“point zero”, before some institutions gain bargaining
advantages as a result of social and historical tendencies
which have arisen over time. But it is precisely through
recognising the existence of social and historical ten-
dencies which produce unfair social relations that the
concept of justice gains relevance — in addressing what
would otherwise inevitably result in social inequalities.
In fact, Rawls’ theory also assumes that at point zero
in the development of democratic societies all citizens
are equal, as they all have a minimum degree of mo-
ral power, or the capacity to understand, apply, and act
from the principle of justice as fairness, as well as the
capacity to have, revise and pursue the public good. At
the same time, all citizens are also free, because they can
conceive of themselves and others as having a mini-
mum degree of these moral powers.

Once we view a democratic society as a fair system of social
cogperation between citizens regarded as free and equal, what
principles are the most appropriate for it? [...] by what
principles are differences [...] in life prospects |...] made

legitimate and consistent with the idea of free and equal
citizens in society seen as a fair systen of cooperation?

In response to the above queries, two principles of
justice as fairness emerge. The first states that “each per-
son has the same indefeasible claim to a fully adequate
scheme of equal basic liberties, which scheme is compa-
tible with the same scheme of liberties for all” ™. Basic
liberties are, in fact, essential for developing and exerting
the moral power mentioned above. The second principle
adds that “social and economic inequalities are to satisfy
two conditions: first, they are to be attached to offices
and positions open to all under conditions of fair equali-
ty of opportunity; and second, they are to be the greatest
benefit of the least-advantaged members of society (the

76 Rawls 2001, pp. 39-40
77 Rawls 2001, p. 42
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difference principle)” ™. Therefore, if the first principle
assumes that citizens should have an equal chance to
influence policy and gain authority irrespective of their
economic and social conditions, the second principle
clarifies that certain requirements must be imposed on
the basic structure of society to guarantee fair equality
of opportunity. In other words, unequal social and eco-
nomic treatment is “fair” only when it favours greater
benefits for the least privileged members of society.

Social and economic crises, migration, climate change
and biodiversity underline the urgent need to link social
justice concerns to the sustainability of societies and lifes-
tyles — and for education policies which can contribute to
this. It is suggested below that a critical engagement with
adult education — and in particular with a 20th-century
social theorist whose thought emerged in adult education
— can contribute significantly to the understanding of
sustainable development and inter-generational justice.

6. ADULT EDUCATION: CULTURAL TENSIONS AND
SUSTAINABILITY

Matrcus Singer ™ has argued that Rawls’ principle of
fair equality of opportunity, “or at any rate something
closely resembling it”, together with “an antecedent of
the difference principle”, play “a prominent role in R.
H. Tawney’s Equality”®. Singer supports his argument
with quotes from the book like these ones:

Inequality of power is tolerated, when the power is used for
a social purpose approved by the community, when it is not
more extensive than that purpose requires, when its exercise
is not arbitrary, but governed by settled rules, and when the
commiission can be revoked, if its terms are exceeded. [...] "'

No one thinks it inequitable that, when a reasonable provision
has been made for all, exceptional responsibilities should be
compensated by exceptional rewards, as a recognition of the
service performed and an inducement to perform it [...].
What is repulsive is not that one man should earn more than
others [....]. It is that some classes should be excluded from
the heritage of civilization which others enjoy [...] What is
important is not that all men should receive the same amount
of pecuniary income. 1t is that the surplus resources of
society should be so husbanded and applied that it is a matter
of minor significance whether they receive it or not %,

78 Rawls 2001, p. 43

79 Singer, 2003, pp. 81-82

80  Tawney, 1964 [1931]

81  Tawney, 1964 [1931], p. 17
82 Tawney, 1964 [1931], pp. 17

In the context of the present paper, Tawney’s argu-
ment is significant not only for its own merits (to whi-
ch we shall return), but because of who wrote it. R.
H. (Richard Henry) Tawney was an English economic
and social historian, and a social philosopher; he was
also a leading advocate of working-class education, a
lifelong member of the Workers’ Educational Associa-
tion (WEA)®, one of its very first tutors (and, at the
time he wrote Eguality, its President). Barry Elsey des-
cribed him as the “patron saint of adult education”®*.
His commitment to the WEA encompassed not only a
belief in the importance of education for workers (and
their families), but also in the importance of democratic
decision-making in education, and of education’s role in
building and strengthening a democratic society. While
Tawney’s case matters in relation to fairness, social justi-
ce and equality, our focus here is on its implications for
societal sustainability. In the quotation above, he wrote
not only about, in Rawls’ wording, “offices and positions
[being] open to all under conditions of fair equality of

5 85

opportunity” %, but of no class being “excluded from

86 This was

the beritage of civilization which others enjoy
a consistent theme in Tawney’s thought: he had argued
as early as 1914 that working people should not be
“excluded from the common heritage of civilization”,
from which all men and women, ‘irrespective of their
occupations are equally capable, as human beings, of
deriving spiritual sustenance’ ¥'. This points to the role
of common culture in his understanding of social jus-
tice, and to his view of education and culture as shared
not only by people alive today, but by those in the past
and in the future.

Education, as I see it, though it is much else as well, is partly,

at least, the process by which we transcend the barriers of

our isolated personalities, and become partners in a universe

of interests which we share with our fellow-men, living and
dead alike. *

As our eatlier quote from Learning to be ¥ on the so-
cial consequences of rapid technological development
suggests, education has often been accorded a key role

83  The Workers” Educational Association (WEA), still offering
courses today, was founded in 1903 as “The Organisation for Edu-
cation of Working Class Men” by Albert Mansbridge. For more in-
formation, see WEA, 2013.

84  Elsey, (2001, p. 49)

85  Rawls, 2001, p. 43

86  Tawney, 1964 [1931], p. 112-113

87  Tawney, 1966a [1914], p. 76

88  Tawney, 1966b [1953], pp. 87-88

89  Faure et al. 1972
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in establishing sustainability, including social justice, in
human lives and societies. Moreover, adult education
has often been deeply connected with radical social and
political movements — for democratisation, citizenship
etc. Tawney’s concept — and its interaction with adult
education — provides an example of this, but also of the
tensions involved in the struggle for social justice.

It is a truism that, in Europe at least, from the Se-
cond World War until the 1970s the links between adult
education and social democratic (or socialist) welfare
states were close. However, they incorporated a para-
dox. The political change involved in establishing a wel-
fare state would widen access to cultural goods. Adult
education was a beneficiary of this, in part because it
was a cultural good, or at least a mechanism by which
cultural goods could be shared more widely. “Cultural
goods” is of course an ambiguous term; it assumes that
elite culture can be parcelled out, distributed — and still
retain its value. But it is exactly this ambiguity which
made it possible for adult education to become the be-
neficiary of redistribution through taxation and the sta-
te provision of welfare.

Many 20th-century adult educators pursued a simul-
taneous valuing of “culture” (in the sense of “high cul-
ture”) and a critique of the existing social, political and
economic order. This is especially marked in the work
of social movement adult education, one of whose ob-
jectives was always to open culture up to the masses —
but at the same time a critique of the social order was
a central motivation and rationale in workers” education
throughout the 20th century. The tensions between clai-
ming an elite culture for the people and seeking to chan-
ge the social order often went unresolved. Tawney, for
example, argued that adult education should be “main-
tained not in order to enable intellect to climb from
one position to another, but to enable all to develop the
faculties which, because they are faculties of man, are
not the attributes of any particular class or profession
of men””. An official report which he (largely) autho-
red mentioned this explicitly. In order to obtain higher
education,

it must not be necessary for workpegple to leave the class in
which they were born. This is a point to which we attach the
greatest importance. |[...] [We attribute part of the failure
of Higher Education among them |[the working classes]

in the past to the feeling that by means of it their ablest
members were being removed to spheres where they wonld not

90  Tawney, 1966a [1914], p. 77

be available for the service of their fellows. What they desire
is not that men should escape from their class, but that they
should remain in it and raise its whole level’*.

This was, of course, both a very radical perspective
on social order and a very conservative one. It promi-
sed equal access for all to society’s cultural goods, while
being careful not to destabilise the economic division
of labour. For Tawney, politics and education would
mean fracturing the links between the division of la-
bour at work and the unequal allocation of rewards.
Many of the Oxford academics for whom he wrote the
report in 1908 no doubt saw things through a rather
different lens: “civilization” would be preserved, but its
benefits would be spread to the “great unwashed”. Na-
tural social hierarchies would remain undisturbed, but
with fuller access to culture and education, the lives and
social roles of ordinary people would be more fulfilling.

In the event, welfare states typically encouraged adult
education along these lines. But the tension between
distribution of well-defined (elite) cultural goods to the
working class and the involvement of working-class peo-
ple in reshaping the character and significance of cultu-
ral goods often re-emerged in the institutionalised forms
of adult education established by the welfare state.

This tension is one of the challenges confronting
ideas about sustainable policy and practice in adult edu-
cation. It has often contributed to a dual understanding
(and organisation) of adult education as ezther individual
consumption of cultural goods or individual “upski-
lling” through predominantly vocational programmes.
The first form does not challenge the class basis of elite
culture, while the second form does not challenge the
capitalist basis of careers and work organisation. It is,
after all, part of the business of adult education both to
appreciate and to challenge established knowledge and
values. Our argument is that while such tensions are
inherent in adult education, it is also democratic prac-
tices generated in and through adult education which
are best able to address them in developing sustainable
policies and practices.

7. THE ECOLOGY OF EDUCATION

In a wider sense, the concepts of sustainability and
sustainable development may also be applied more di-

91  WEA and the University of Oxford, 1909, p. 50
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rectly to educational systems, the processes they frame
and how they relate to society. This involves questions
of balance between the structure, institutions and
workings of educational systems as well as balance in
the interaction between these systems with different
elements and groups in society.

Sustainability, and by extension sustainable develo-
pment, in this sense may be informed by the concepts
of ecology and ecosystems. This is the study of inte-
ractions among organisms and their environment. The-
se interactions are often conceptualised as ecosystems
with dynamically interacting parts, including organis-
ms, the communities they make up, and the inanimate
components of their environment. The part of ecology
most relevant to education is human ecology, which stu-
dies the relationship between humans and their natural,
social and constructed environments.

A key contribution to developing an ecological ap-
proach to education and learning has been provided
by Urie Bronfenbrenner (1979). His background was
in developmental and social psychology, but he beca-
me increasingly critical of psychological research which
tended to focus too much on behaviour in single insti-
tutional contexts like the family or the school. His “ex-

petimental ecology of education”

was a call for a type
of educational research which tries to represent as fully
as possible the ecosystems at different levels in which
education and learning are embedded. He argued that
whether and how people learn in educational settings
depends on the relations between the characteristics of
the learner and his or her context in each of the prin-
cipal life environments like home, school or the work-
place, but also on the relations and inter-connections

which exist among these life environments.

Bronfenbrenner conceptualises the ecological envi-
ronment “as a nested arrangement of concentric struc-
tures, each contained within the next”?. There are four
such structures, which Bronfenbrenner calls “systems”:

*  Micro-systems are the immediate settings con-
taining the learner, for instance the home, the
daycare centre, the classroom, the workplace.

*  Meso-systems are the interrelations among the
major life-settings of a learner at particular
points in his or her life.

92 Bronfenbrenner, 1976
93 Bronfenbrenner, 1976, p. 22

*  Exo-systems are extensions of the meso-syste-
ms, embracing the formal and informal social
structures’ influence or impact on the immedia-
te life-settings. Examples are the world of work,
the neighbourhood, mass media, agencies of
government.

*  Macro-systems are the overarching institutions
of culture and society, such as the economic,
social, educational, legal, and political structures
and systems.

This conceptual framework reflects Bronfenbrenner’s
background in psychology; it moves from the learners’
immediate surroundings outwards to broader contexts
and structures of society, and analysis becomes more
abstract at the exo- and macro-system levels. As Bron-
fenbrenner argues, this is partly due to the fact that (in
the mid-1970s) too little empirical research on learning
and education had in fact tried to capture interactions
and influences at these levels; but also reflects the fact
that he had based his comprehensive overview of
existing knowledge largely on psychological research.
Redefinition of the psychological concept of human
development was another main aim of his ecological
approach; he held that rather than being seen as a pro-
cess of inner growth, individual development should
be defined as “the person’s evolving conception of the
ecological environment, and his relation to it, as well
as the person’s growing capacity to discover, sustain, or

alter its properties” ™.

Bronfenbrenner’s ecological approach was not only
an attempt to overcome limitations in research on hu-
man development; it also reflected a critical assessment
of developments in society, especially an increased institu-
tionalisation of different life settings, which undermined
the interconnections between them. One example is that
schooling increasingly takes place in large and standardi-
sed institutions, while the links between schools and other
micro-systems in children’s lives become increasingly te-
nuous. For Bronfenbrenner this meant that schools be-

2995

came “breeding grounds for alienation™”, and he argued

that this development threatened basic qualities of society.

No society can long sustain itself unless its menbers have
learned the sensitivities, motivations, and skills involved in
assisting and caring for other human beings. Yet the school, which
is the setting carrying primary responsibility for preparing young
peaple for effective participation in adult life, does not, at least

94 Bronfenbrenner, 1976, p.9
95  Bronfenbrenner, 1976, p.231
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in American society, give high priority to providing opportunities
in which such learning conld take place. This would not be
impossible to achieve. For some years 1 have been advocating the
introduction in our schools, from the earliest grades omward, of
what 1 have called a curriculum for caring |...]. The purpose
of such a curriculum would be not to learn about caring, but to
engage in it: children wonld be asked to take responsibility for
spending time with and caring for others — old people, younger
children, the sick, and the lonely *°.

In this approach, sustainability becomes a question
of mutual links and balance between life settings and
forces influencing them. This emerges clearly in several
of the many hypotheses Bronfenbrenner proposed, for
instance hypothesis 38: “The developmental potential
of a meso-system is enhanced to the extent that there
exist indirect linkages between settings that encourage
the growth of mutual trust, positive orientation, goal
consensus, and a balance of power responsive to action
in [sz]] behalf of the developing person” ”’. It should
be noted that the approach has a clear normative basis;
certain qualities, such as caring attitudes and motiva-
tions, are assumed to be positive in a general sense.

Lack of sustainability in the sense indicated by the
human ecology approach is common in education and
takes many forms . For instance, a public school sys-
tem may have social justice as one of its official objec-
tives, but at the same time distribute resources mostly
on the basis of average student achievement. This can
result in schools concentrating resources mainly on
high-achieving students and leave the lowest achievers
behind. Or a market-based higher education system
with institutions at different levels in terms of teaching
and research may become dominated by struggles for
academic recognition and funding to such a degree that
the broader mission of providing quality higher educa-
tion for a wide segment of the population is undermi-
ned. Or the management of an education system may
become so bureaucratic that the system is unable to res-
pond to new needs for learning and skills which emer-
ge in labour markets or society. The specific character
of such problems depends on the historical trajectories
and the dominant policy priorities in given societies,
but at a more general level they represent failings in the
ecosystems of education and society. They signal lack
of sustainability because, if not corrected, they lead to
the erosion — and in the end the breakdown — of edu-

96  Bronfenbrenner, 1976, p.53
97  Bronfenbrenner, 1976, p.216
98  Pretorius 2014, Whitty et al. 1998

cational logics.

One example of an ecological approach is a study
of the interaction of schools and informal learning or-
ganisations in a regional context”. Jennifer Lin Russe-
II and her colleagues use the concept of ecology as a
metaphor to characterise the network of organisations
in a locality which provide learning opportunities for
youth, and argue that “By employing the language of
ecology, we deliberately call attention to two properties:
diversity and interdependence”'™. In their view, the eco-
logical perspective highlights two crucial properties of
the regional education ecosystem: interdependence and
diversity. In line with Bronfenbrenner, Russell and her
colleagues see interdependence between micro-systems
and other entities as a necessary quality, and they argue
that this also applies to diversity. “Just as biodiversity is
a measure of the health of an ecosystem, diversity in
the organizational forms that provide organized edu-
cational activity in a region are indicative of a robust

learning ecology”'"".

For adult education, the balance and the interdepen-
dence necessary for sustainable development is often
especially delicate. Adult education is generally the least
institutionalised sector in educational systems. Esta-
blishing specific structures and institutions for adult
education run by professional adult educators, and get-
ting these recognised as part of the overall educational
system, is necessary to provide stable opportunities for
adult learning. But institutionalisation also involves the
risk of separating education from the life situations and
experiences of adult learners, thus “colonizing the life-
-wotld” %) which severely limits adult education’s po-
tential for developing a broad spectrum of vocational,
social and personal capacities. A balance between insti-
tutional and non-institutional logics is essential to the
sustainability of adult education systems. But balance
here does not mean harmonious continuity. As discus-
sed in the previous section, changes, innovations, and
even conflicts, are necessary elements in social progress
— both in education and elsewhere. But it is important
that all actors consider the overall “ecology” of adult
education and strive to make this sustainable.

In this paper, it is emphasised social sustainability

99  Russell et al. 2013
100 Russell et al. 2013, p.261
101 Russell et al. 2013, p.262
102  Habermas, 1981
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issues involved in education, especially adult education.
But of course institutionalised education also interacts
with the natural environment. For instance, schools,
like other public buildings, emit greenhouse gases. In
a 2008 report on this issue, the Sustainable Develop-
ment Commission estimated that English schools emit-
ted 8.5 million tonnes of carbon dioxide per year, and
greenhouse gases equivalent to 9.4 million tonnes of
carbon dioxide per year '®. The “carbon footprint”
of schools is composed of several sources: the use of
energy in school buildings; travel and transport to and
from schools by cars, trains and other means; supply
chains of companies producing goods and services for
schools; and schools” waste management '". The com-
mission — which was closed in March 2011 by the Con-
servative coalition government — argued that emissions
could be reduced dramatically if steps were taken wi-
thout further delay.

Thus balance and interdependence, between the di-
tferent social and educational “systems” where learning
occurs and between these systems and their natural en-
vironments, are key elements of a sustainable ecology
of adult education.

8. CONCLUDING REMARKS

Undoubtedly, sustainability and sustainable develo-
pment are widespread conceptions today, and probably
no one would contest they are “positive” ones. But their
policy implications are not necessarily so, or at least they
may become open to larger contestation when attention
is focused on the role of adult education and learning
policy in fostering societal sustainability, as it was tried to
do in this contribution.

First, when are considered the conditions under
which the concept of “sustainability”, and by extension
that of “sustainable development”, entered the political
debate, it is note that these were born out of a con-
cern of how to secure potentially “endless economic
growth” by controlling for the ecological footprint of
humanity (i.e. taking into account both the use of natu-
105

ral resources and pollution produced by humankind
However, these concepts went hand in hand with preoc-

103 SDC, 2008, p. 3
104 SDC, 2008, p. 12
105 Meadows et al., 1972

cupations with the impact of the ecological footprint of
humanity on future human co-existence . From this
perspective, while anthropocentrism has been stron-
gly present in the interpretation of relations between
mankind and the natural environment (i.e. natural re-
sources only hold an extrinsic value for the benefit of
humankind), education has been turned into a means
for humankind to learn how to maximise (economic)
benefit by taking care of the environment and its finite

natural resources.

Second, despite the fact that the above views, and
the implications they carry, are still ez vogue, it is noted
in some sectors of society, including education and en-
vironmental services, a growing awareness that this on-
tology of economic growth has silenced a number of
other factors which concur with societal sustainability.
Among them is the fact that the costs of maximising
the benefit of humankind in the use of natural resour-
ces produce, rather than reduce, social conflicts, and that
the costs of environmental pollution caused by certain
societal groups, generations and countries are rarely re-
duced but rather borne by marginal groups, generations
and countries.

It was also discussed the possibility of adopting an
alternative ontology, emphasising societal (rather than
economic) growth in ways which integrate the territo-
rial, temporal and personal aspects of development 7.
In doing so, we also acknowledged that social and histo-
rical tendencies may produce unfair social relations, un-
less relations among social institutions are regulated to
the scope of leveraging social inequalities, also among

present and future generations ',

From this perspective, if we look at the history of
adult education as a social institution, in its relations to
social democratic welfare states, we note that it incot-
porates a paradox or tension between on the one hand
making cultural “goods” available to ordinary people
from every socioeconomic background, and on the
other hand challenging the traditional cultural and social
order. This tension, which is still present in welfare state
provision for adult education today, must be confron-
ted if adult education policy is to contribute to societal
growth in sustainable ways.

Such a policy calls for looking at the ecology of edu-

106  Faure et al. 1972
107 Seghezzo, 2009
108  Rawls, 2001
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cational systems, namely the mutual links education sys-
tems hold with multiple life-settings in which learners
are embedded, as well as forces which influence these
settings, and overarching institutions and structures of
culture and society.

Developing frameworks for sustainability in adult
education is no easy task, as our attempt in this paper
surely shows. Combining frameworks for understanding
social and natural environments azd combining these
with principles of social justice; conceptualising multi-
ple balances without overlooking the potential dynamic
change; transgressing anthropocentrism — all this is am-
bitious. It is emphasised that this perspective is not some
kind of “grand theory”, but rather a basic framework
which could make it possible to navigate the shallows
and the depths of the quest for societal sustainability,
in research as well as in policy and educational practice.
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Resumo

O objetivo deste trabalho é examinar a condi¢do feminina em politicas
publicas de efetivacao do direito humano e fundamental a alimenta¢ao ade-
quada. Considerando-se as politicas publicas de seguranca alimentar e nutri-
cional como politicas publicas em favor da familia, a condi¢do feminina en-
controu destaque no Programa Bolsa Familia por estabelecer a mulher como
principal beneficiaria. Enquanto alguns sinalizam uma perda de sua autono-
mia em face do mercado de trabalho, outros reconhecem o fortalecimento
de seu papel na familia. Conclui-se pela melhora da condi¢io feminina, em
razdo do alto percentual de familias monoparentais cujas responsaveis siao
mulheres. Eis o aspecto que guarda originalidade no trabalho: indagar pelo
empoderamento as avessas das beneficiarias do Programa. Para realizar esta
analise, o trabalho utilizou-se do método dedutivo, e dos procedimentos
de pesquisa empirico e bibliografico. Os marcos teéricos que nortearam a
discussdo contemplam as obras de Joaquin Herrera Flores, Bila Sotj e An-
drea Gama e Nancy Fraser. O plano de trabalho foi divido em trés partes:
(i) a afirmaco do direito humano a alimenta¢do no plano internacional; (ii)
sua recep¢ao no plano constitucional e as politicas puablicas de seguranca
alimentar e nutricional; (i) a condi¢do feminina no Programa Bolsa Familia.

Palavras-chave: Direito humano e fundamental a alimentacdo adequada.
Seguranca alimentar e nutricional. Politicas puablicas. Familia. Condigo fe-
minina. Programa Bolsa Familia.

ABSTRACT

The study aims to examine the status of women in public policy imple-
mentation of the human and fundamental rights to adequate food. Conside-
ring the public policy of food security and nutrition and public policies for
the family, the status of women found prominence in the Family Allowance
Program by establishing the woman as the main beneficiary. While some
signal a loss of women’s autonomy in the face of the labor market, others



recognize the strengthening of their role in the family.
The results confirmed the improvement of women’s
status, because of the high percentage of single-parent
families whose heads are women. This is the aspect that
keeps originality at work: ask the empowerment insi-
de out of the Program beneficiaries. To perform this
analysis we used the deductive method and empirical
and bibliographic research procedutres. The theoreti-
cal frameworks that guided the discussion include the
works of Joaquin Herrera Flores, Bila Sorj and Andrea
Gama and Nancy Fraser. The work plan was divided
into three parts: (i) the affirmation of the human right
to food at international scope; (li) receipt at the cons-
titutional level and the public policies for food and nu-
trition security; (lif) the status of women in the Family
Allowance Program.

Keywords: Human and fundamental right to adequate
food. Food and nutrition security. Public policy. Family.
Womanhood; Bolsa Familia Program.

1. INTRODUCAO

A fome e a subnutri¢io sdo fend6menos antigos, sen-
do possivel observa-los nao apenas em regides geogra-
ficas especificas como a Africa ou em paises devastados
pela guerra, mas em paises com grandes reservas natu-
rais como o Brasil. Josué de Castro, em sua obra classica
“Geografia da fome”, ja caracterizava a fome coletiva
como um fendémeno social geograficamente universal,
a ponto de afirmar que “toda a terra dos homens tem

9 1

sido também até hoje a terra da fome” '. Paradoxalmen-
te, o direito humano e fundamental a alimenta¢ao ¢ um
direito relativamente novo®. Embora ji tenha sido afir-
mado no plano internacional, na Declaragdo de Direitos
Humanos de 1948 e no Pacto Internacional de Direitos
Economicos, Sociais € Culturais de 1966, somente foi

recepcionado por um numero restrito de Constitui¢oes,

1 CASTRO, Josué de. Geografia da fome (O dilema brasileiro: pao ou
aco). 10. ed. Rio de Janeiro: Antares, 1984. p. 48.

2 COURTIS, Christian. The Right to Food as a Justiciable Right:
Challenges and Strategies. BONGDANDY, A. WOLFRUM, R. (Co-
ord.). Max Planck Yearbook of United Nations Law. Local: Koninklije
Brill N,, 2007. p. 323; NIVARD, Carole. Le droit a 'alimentation.
La Revue des Droits de I'Homme, jun. 2012. Disponivel em: <http://
revdh.files.wordpress.com/2012/06/le-droit-c3a0-lalimentation.
pdf>. Acesso em: 06 out. 2016. Disponivel em: <http://revdh.files.
wordpress.com/2012/06/le-droit-c3a0-lalimentation.pdf>. Acesso
em: 06 out. 2016. p. 1.

ingressando, tardiamente, na Constituicio brasileira,
por meio da Emenda Constitucional n® 64/2010.

Trata-se, ainda, de um fenémeno que decorre de
injusticas sociais, exclusGes politicas ou econoémicas e
discriminagoes®. Nesse contexto de exclusio, o direito
humano e fundamental a alimentacio foi afirmado no
plano internacional, em meio ao embate entre universa-
lismo e relativismo, e recepcionado como direito funda-
mental social na Constituicdo da Republica. Para tanto,
editou-se a Lei n® 11.346/2006, denominada de Lei Ox-
ganica de Seguranca Alimentar e Nutricional (LOSAN),
que estabeleceu, em seu artigo 1°, o dever do Estado
formular e implementar politicas, planos e a¢bes para
assegurar aquele direito. £ imprescindivel que, na for-
mulagdo dessas politicas publicas, inclua-se a questao
de género, com vistas a realizar a seguranca alimentar e
nutricional em favor da familia.

Delineia-se, entdo, o objeto deste trabalho que é
contrapor o direito humano e fundamental a alimenta-
¢do adequada a condi¢ao feminina®. Considerando-se as
politicas publicas de seguranca alimentar e nutricional
como politicas publicas em favor da familia, propSe-se
uma dificil equacio a ser resolvida: conciliar o combate
a pobreza a autonomia das mulheres. O Programa Bolsa
Familia elege a mulher como principal beneficiaria, sus-
citando controvérsias: enquanto alguns sinalizam uma
perda de autonomia da mulher em face do mercado de
trabalho, outros reconhecem o fortalecimento de seu
papel na familia.

Dada a sua amplitude temporal, abrangéncia social
e escala espacial, esse Programa constitui-se como uma
politica publica que propde a mitigacdo de uma situagao
grave e especifica, a fome e a miséria. Entretanto, ele
confere visibilidade e alavanca rumo a transformaciao de
outra situacdo, a condi¢do desigual da mulher na socie-
dade. Certamente, essa ultima questio articula-se com
a anterior, abrindo e ampliando seus objetivos iniciais,
e comprovando o potencial emancipador das politicas

3 Golay, Christophe; OZDEN, Melik. Le droit a Falimentation. Un
droit humain fondamental stipulé par FONU et reconnu par des
traités régionaux et de nombreuses constitutions nationales. Une
collection du Programme Droit Humains du Centre Europe - Tiers
Monde (CETIM) . Disponivel em : <http://www.coi.at/d/EOI%20
-%20Jahresberichte/Monaco/brol-alim-A4-fr.pdf>. Acesso em: 06
out. 2016. p. 3.

4 Entende-se a condi¢cio feminina como o status ou situagio da
mulher na ordem das relagdes e representagdes sociais relativas a
determinado contexto social ou cultural. Cada sociedade concretiza
em seus termos esta condicao.
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publicas que buscam a efetivagdo dos direitos humanos.
E nesses termos que se indaga por um empoderamen-
to® feminino as avessas.

Utilizando-se do método de pesquisa dedutivo, o tra-
balho parte do tema do direito humano e fundamental
a alimentacdo adequada para desaguar na condi¢io fe-
minina. Para percorrer esse caminho, o trabalho vale-se
de dados empiricos do IBGE, relativos ao censo 2010, e
do Ministério do Desenvolvimento Social sobte o Pro-
grama Bolsa Familia que apontam o alto percentual de
responsabilidade feminina em familias monoparentais.
Ao seguir o procedimento de pesquisa bibliografico,
elege como marcos teodricos a concepgao intercultural
de direitos humanos de Joaquin Herrera Flores, as cri-
ticas de Bila Sotj e Andréa Gama acerca das politicas
publicas brasileiras em favor da familia, e as categorias
de reconhecimento, redistribui¢io e representagio, pro-
blematizadas por Nancy Fraser. Conclui-se pelo fortale-
cimento do papel da mulher, ao ser eleita como benefi-
ciaria principal do Programa Bolsa Familia.

O plano de trabalho divide-se em trés partes: (i) a
primeira delineia a afirmacdo do direito humano a ali-
mentacao adequada no embate entre universalismo e
relativismo; (ii) a segunda atem-se a recepe¢ao do direito
humano e fundamental a alimenta¢do adequada ¢ sua
articulagao em politicas publicas de seguranca alimentar
e nutricional voltadas a familia; e (iii) a terceira cumpre
o desafio de discutir a condi¢do feminina no Programa
Bolsa Familia.

2. ENTRE UNIVERSALISMO E RELATIVISMO: A
AFIRMAGAO DO DIREITO HUMANO A ALIMENTAGAO
ADEQUADA

Os direitos humanos siao produtos da época moder-
na, mas estao no seu apogeu’. Trata-se de um paradoxo

5 Trata-se da “..autodeterminacio de individuos e comunidades,
objetivando uma participagdo simbolica e real na busca da democra-
cia e equidade, em que o profissional assume um papel importante
na mediagio de processos propulsores do empoderamento.” KLE-
BA, Maria Elisabeth; WENDAUSEN, Agueda. Empoderamento:
processo de fortalecimento dos sujeitos nos espacos de participacao
social e democratizacao politica. Sazide ¢ sociedade, Sio Paulo, v. 18,
n. 4, p. 733-743, 2009. Disponivel em: <http://www.scielo.br/pdf/
sausoc/v18n4/16.pdf>. Acesso em: 29 out. 2016. p. 742.

6 VILLEY, Michel. O direito ¢ os direitos humanos. Sao Paulo: M.
Fontes, 2007. p. 2.

do qual Michel Villey vale-se para descrever a trajetéria
desses direitos, afirmando que irromperam, logo apos a
Revoluc¢ao de 1789, na Europa moderna’. Se na Decla-
racao dos Direitos do Homem e do Cidadio os direitos
humanos representaram, em uma perspectiva contra-
tualista, a luta contra o absolutismo politico®, no século
XX, surgiram, novamente, como recurso, dessa vez, na
luta contra o totalitarismo’.

A Primeira Grande Guerra legou coletividades de
pessoas destituidas de seus territorios, que deveriam ser
eliminadas ou assimiladas, pois provocavam uma tensao
entre o Estado e a nacio'. Os regimes totalitirios, por
sua vez, promoveram a desnacionalizacdo em massa,
ensejando os apatridas e sinalizando uma ruptura dos
direitos humanos''. Por ocasido da Segunda Grande
Guerra, o Estado mostra-se como principal violador
desses direitos, resultando em uma reconstrucao do re-
ferencial ético no plano internacional, por meio da De-
claracio Universal de 1948. Afirma-se a ideia segundo
a qual a protecao desses direitos nao pode se reservar
ao dominio do Estado, passando-se da jurisdicio do-

méstica 2 jurisdi¢do internacional'

. Eis, segundo Flavia
Piovesan, a concepgio contemporinea de direitos hu-
manos, caracterizada pela universalidade e indivisibilida-
de desses direitos”. A primeira garante que ser pessoa
¢ requisito suficiente para sua titularidade, e a segunda
estabelece que a garantia dos direitos civis e politicos é
condicdo para a observagao dos direitos socials, econo-

micos e culturais'.

7 VILLEY, Michel. O direito ¢ os direitos humanos. Sao Paulo: M.
Fontes, 2007. p. 9-10.

8 VILLEY, Michel. O direito ¢ os direitos humanos. Sao Paulo: M.
Fontes, 2007. p. 4.

9 VILLEY, Michel. O direito ¢ os direitos humanos. Sao Paulo: M.
Fontes, 2007. p. 4.

10 LAFER, Celso. A reconstrugao dos direitos humanos. Um dialogo
com o pensamento de Hannah Arendt. Sao Paulo: Companhia das
Letras, 2009. p. 142.

11 LAFER, Celso. A reconstrugao dos direitos humanos. Um dialogo
com o pensamento de Hannah Arendt. Sao Paulo: Companhia das
Letras, 2009. p. 144.

12 PIOVESAN, Flavia. A universalidade e a indivisibilidade dos
direitos humanos: desafios e perspectivas. In: BALDI, César Au-
gusto (org). Direitos humanos na sociedade cosmopolita. Rio de Janeiro:
Renovar, 2004. p. 48.

13 PIOVESAN, Flavia. A universalidade e a indivisibilidade dos
direitos humanos: desafios e perspectivas. In: BALDI, César Au-
gusto (org). Direitos humanos na sociedade cosmopolita. Rio de Janeiro:
Renovar, 2004. p. 45-71, p. 57.

14 PIOVESAN, Flavia. A universalidade e a indivisibilidade dos
direitos humanos: desafios e perspectivas. In: BALDI, César Au-
gusto (org). Direitos humanos na sociedade cosmopolita. Rio de Janeiro:
Renovar, 2004. p. 57.
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Esse processo apoia-se na restricdo da soberania es-
tatal e na concep¢io universal desses diteitos. Esboga-
-se, entdo, um sistema normativo internacional de pro-
tecdo aos direitos humanos, representado pela criacao
da Organizacido das Nag¢oes Unidas em 1945 e pela De-
claracio Universal dos Diteitos do Homem de 1948%.
A Declaragao combina os direitos civis e politicos, de-
nominados de primeira geracdo, com os direitos sociais,
economicos e culturais de segunda geragdo, rompendo

16 Também

com a tese geracional dos direitos humanos
traz consigo uma universalidade de corte axioldgico',
expressa pelo principio da dignidade da pessoa humana,
que ¢é recepcionada tardiamente pelos ordenamentos ju-
ridicos contemporaneos, como é o caso do artigo 1°,

111, da Constituicao da Republica de 1988.

No plano internacional, o artigo XXVI da Declara-
¢ao Universal de Direitos Humanos de 1948 afirma o
direito a alimentacio, dentre outros, tem cariter obri-
gatorio. A vantagem dessa afirmagao esta, justamente,
em seu carater universalista, pois, hoje, a Declaragio ¢
aceita por todos os Estados'™. Rende-se, entdo, ao di-
reito a alimentacido a caracteristica de um direito uni-
versal”, passivel de protecio em um sistema normativo
internacional.

No contexto da garantia dos direitos humanos uni-
versals, o direito a alimenta¢ao adequada foi, expressa-
mente, acolhido pelo Pacto Internacional de Direitos
Econdmicos, Sociais e Culturais de 1966, em seu arti-
go 11, como obrigatério para todos os Estados que o
aceitaram ou o ratificaram, dentre os quais o Brasil em

15 FACHIN, Melina Girardi. Fundamentos dos direitos humanos: Teo-
ria e praxis na cultura da tolerancia. Rio de Janeiro: Renovar, 2009.
p. 59-61.

16 Cf. FLORES, Joaquin Herrera. A (re) invengio dos direitos hu-
manos. Flotian6polis: Fundagao Boiteux e IDHID, 2009. p. 75-76.
17  FACHIN, Melina Girardi. Fundamentos dos direitos humanos: Teo-
ria e praxis na cultura da tolerancia. Rio de Janeiro: Renovar, 2009.
p- 69.

18  Golay, Christophe; OZDEN, Melik. Le droit a alimentation. Un
droit humain fondamental stipulé par PFONU et reconnu par des
traités régionaux et de nombreuses constitutions nationales. Une
collection du Programme Droit Humains du Centre Europe - Tiers
Monde (CETIM) . Disponivel em : <http://www.coi.at/d/EOI%20
-%20]Jahresberichte/Monaco/brol-alim-A4-fr.pdf>. Acesso em: 06
out. 2016. p. 10.

19 Golay, Christophe; OZDEN, Melik. Le droit a alimentation. Un
droit humain fondamental stipulé par PFONU et reconnu par des
traités régionaux et de nombreuses constitutions nationales. Une
collection du Programme Droit Humains du Centre Europe - Tiers
Monde (CETIM) . Disponivel em : <http://www.coi.at/d/EOI%20
-%20]Jahresberichte/Monaco/brol-alim-A4-fr.pdf>. Acesso em: 06
out. 2016. p. 8.

1992. Segundo Islandia Costa Bezerra e Katya Regina
Isaguirre, isso “representa um avanco imensuravel”,
sendo possivel afirmar que “vislumbra o conhecimento
e o reconhecimento, por parte de toda a sociedade, de
que o acesso a uma alimentacdo adequada corresponde,
por si s6, ao direito de existir e coexistir, vinculado dire-

tamente ao valor da dignidade humana” .

No entanto, o universalismo ¢ passivel de criticas, ao
se indagar se as normas de direitos humanos tém um
sentido tdo somente universal ou se sao culturalmen-
te relativas?. Para os relativistas?, cada cultura tem um
discurso proprio acerca desses direitos, nio havendo
lugar para uma moral universal, e sendo imprescindivel
respeitar as diferencas culturais®. Por conseguinte, a in-
ternacionalizacdo dos direitos humanos esta hoje pulve-
rizada nos sistemas internacional e regional de prote¢ao
desses direitos™.

O direito humano a alimenta¢do adequada ¢ acolhi-
do, entio, no plano regional. O Protocolo de San Salva-
dor de 1988, que completa a Convengao Americana dos
Direitos Humanos de 1969, reconhece expressamente
em seu artigo 12 o direito a alimentacio adequada®,
tendo sido ratificado pelo Brasil. Ja a Carta Africana dos

20 BEZERRA, Islandia Costa; ISAGUIRRE, Katya Regina. Di-
reito humano a alimentacio adequada (DHAA): a discussio da
“geografia da fome” a sua prote¢ao juridica no Brasil, Revista Pensar,
Fortaleza, v. 18, n. 3, p. 675-692, sct./dez. 2014. p. 677.

21 PIOVESAN, Flavia. A universalidade e a indivisibilidade dos
direitos humanos: desafios e perspectivas. In: BALDI, César Au-
gusto (org). Direitos humanos na sociedade cosmopolita. Rio de Janeiro:
Renovar, 2004. p. 45-71, p. 58.

22 Sobre as formas de relativismo consultar: PIOVESAN, Flavia.
A universalidade e a indivisibilidade dos direitos humanos: desafios
e perspectivas. In: BALDI, César Augusto (org:). Direitos humanos na
sociedade cosmopolita. Rio de Janeiro: Renovar, 2004. p. 45-71, p. 61.
23 PIOVESAN, Flavia. A universalidade e a indivisibilidade dos
direitos humanos: desafios e perspectivas. In: BALDI, César Au-
gusto (org). Direitos humanos na sociedade cosmopolita. Rio de Janeiro:
Renovar, 2004. p. 45-71, p. 60.

24 FACHIN, Melina Girardi. Fundamentos dos direitos humanos: Teo-
ria e praxis na cultura da tolerdncia. Rio de Janeiro: Renovar, 2009.
p- 69.

25 “Toda pessoa tem direito a uma alimentacio adequada que lThe
assegure a possibilidade de atingir seu pleno desenvolvimento fisico
e seu pleno desenvolvimento afetivo e intelectual.” Tradugao livre
de: « Toute personne a droit a une alimentation adéguate qui lni assure la pos-
sibilité d'atteindre son plein développement physique et son plein épanonissement
affectif et intellectuel. » (Apud Golay, Christophe; OZDEN, Melik. Le
droit a l'alimentation. Un droit humain fondamental stipulé par FONU
et reconnu par des traités régionaux et de nombreuses constitutions
nationales. Une collection du Programme Droit Humains du Centre
Europe - Tiers Monde (CETIM). Disponivel em: <http://www.coi.
at/d/EOI1%20-%20]ahresberichte/Monaco/brol-alim-A4-fr.pdf>.
Acesso em: 06 out. 2016. p. 12.
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Direitos Humanos e dos Povos nao reconhece, explici-
tamente, o direito a alimenta¢do, mas prevé um conjun-
to de direitos, no artigo 16, para seu reconhecimento.
Em seu artigo 60, prevé que os HEstados africanos de-
vem realizar o direito a alimentac¢io, previsto no plano
internacional, aceitando o Pacto Internacional de Direi-
tos Economicos, Sociais e Culturais. A Carta Africana
dos Diteitos e bem-estar da Crianca, expressamente,
assegura, em seu artigo 14, o fornecimento de alimenta-

cdo adequada e dgua potavel®

. A Carta Social Europeia
de 1961 contempla uma protecio tio somente parcial
do direito a alimentagao, uma vez que o considera, sufi-
cientemente protegido, por meio da previsio do direito

ao trabalho, 4 assisténcia e a seguridade social®’.

As diferencas culturais, proclamadas pelos relativis-
tas, mostram-se visiveis quando esta em jogo o direito
humano a alimentacio: individuos e grupos mais vul-
neraveis da sociedade, constantemente discriminados,
como as mulheres, criangas, camponeses sem terra, po-
vos indigenas, pescadores, desempregados sao os que
estdo mais sujeitos a fome. Para Christophe Golay e
Melik Ozden, a solugdo esti em considerar o direito a
alimentacdo como um direito que pertence a todos sem
discriminacdo alguma®. Nessa perspectiva, a Conven-
¢do sobre Eliminacio de todas as Formas de Discrimi-
nac¢io das Mulheres estabelece em seus artigos 12 e 14,
que o direito a alimentagdo é reconhecido a todas as
mulheres; a Convencao dos Direitos da Crianca, nos at-
tigos 24 e 27, garante o direito a alimentacio a infancia;
a Convengao do Estatuto dos Refugiados, nos artigos
20 e 23, garante esse direito aos refugiados; e a Conven-

26 Golay, Christophe; OZDEN, Melik. Le droit a alimentation. Un
droit humain fondamental stipulé par PFONU et reconnu par des
traités régionaux et de nombreuses constitutions nationales. Une
collection du Programme Droit Humains du Centre Europe - Tiers
Monde (CETIM) . Disponivel em : <http://www.coi.at/d/EOI%20
-%20]Jahresberichte/Monaco/brol-alim-A4-fr.pdf>. Acesso em: 06
out. 2016. p. 13.

27  Golay, Christophe; OZDEN, Melik. Le droit a alimentation. Un
droit humain fondamental stipulé par PFONU et reconnu par des
traités régionaux et de nombreuses constitutions nationales. Une
collection du Programme Droit Humains du Centre Europe - Tiers
Monde (CETIM) . Disponivel em : <http://www.coi.at/d/EOI%20
-%20]Jahresberichte/Monaco/brol-alim-A4-fr.pdf>. Acesso em: 06
out. 2016. p. 14.

28  Golay, Christophe; OZDEN, Melik. Le droit a alimentation. Un
droit humain fondamental stipulé par PFONU et reconnu par des
traités régionaux et de nombreuses constitutions nationales. Une
collection du Programme Droit Humains du Centre Europe - Tiers
Monde (CETIM) . Disponivel em : <http://www.coi.at/d/EOI%20
-%20]Jahresberichte/Monaco/brol-alim-A4-fr.pdf>. Acesso em: 06
out. 2016. p. 8.

¢ao dos Povos Indigenas e Tribais, nos artigos 14 a 19,
garante a estes povos o direito em questio®.

A complexidade dos direitos humanos na sociedade
atual ndo pode ser reduzida a mera contraposicao entre
universalismo e relativismo. Trata-se de refletir acerca
do homem ou da cultura como fundamento desses di-
reitos. Para tanto, o primeiro passo ¢ partir da convic-
¢a0 que os problemas culturais que desafiam os direitos
humanos sao também problemas politicos e econ6mi-
cos™. Nessa perspectiva, Joaquin Herrera Flores con-
sidera o universalismo como uma concep¢ao abstrata
de direitos humanos, ancorada em uma racionalidade
formal, que ignora a diversidade e diferengas de poder
entre identidades sociais diversas. Igualmente, rechaca
a concepgao relativista como uma visdo localista, que
ao universalizar seus particularismos, justifica a violagao
dos direitos humanos™. Por isso, propde a superacio
dos extremos, por meio de um “universalismo de con-
fluéncia”, segundo o qual o universal nao é o ponto de
partida, mas o ponto de chegada. Ancorado em uma
pratica intercultural, o autor afirma que os direitos hu-
manos nao sao meras declaragdes textuais ou produtos
de uma tunica cultura, mas processos dinamicos, que
permitem a abertura e consolidagdo de espagos de luta
pela dignidade humana™.

Com amparo nos ensinamentos acima, o direito hu-
mano a alimentacao adequada pode ser compreendido
como um produto cultural, “como algo que surge em
uma determinada realidade, fruto de um conjunto de
relagdes sociais”™. Essa ideia reflete-se no Comentitio
Geral n° 12 da ONU, delineando os elementos essen-
ciais do direito humano a alimentagao adequada: dispo-

29  Golay, Christophe; OZDEN, Melik. Le droit a alimentation. Un
droit humain fondamental stipulé par PFONU et reconnu par des
traités régionaux et de nombreuses constitutions nationales. Une
collection du Programme Droit Humains du Centre Europe - Tiers
Monde (CETIM) . Disponivel em : <http://www.coi.at/d/EOI%20
-%20Jahresberichte/Monaco/brol-alim-A4-fr.pdf>. Acesso em: 06
out. 2016. p. 11.

30 FACHIN, Melina Girardi. Fundanentos dos direitos humanos: Teo-
ria e praxis na cultura da tolerdncia. Rio de Janeiro: Renovar, 2009.
p. 231-234.

31 FACHIN, Melina Girardi. Fundanmentos dos direitos humanos: Teo-
ria e praxis na cultura da tolerdncia. Rio de Janeiro: Renovar, 2009.
p. 235-242.

32 FLORES, Joaquin Herrera. A (re) invencao dos direitos humanos.
Florian6polis: Fundagao Boiteux e IDHID, 2009. p. 68.

33 BEZERRA, Islandia Costa; ISAGUIRRE, Katya Regina. Di-
reito humano a alimentacio adequada (DHAA): a discussio da
“geografia da fome” a sua prote¢o juridica no Brasil, Revista Pensar,
Fortaleza, v. 18, n. 3, p. 675-692, sct./dez. 2014. p. 682.
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nibilidade e acesso. Em relagdao ao primeiro, a alimen-
tacdo além de ser culturalmente aceitavel e passivel de
satisfazer, em termos quantitativos e qualitativos, as ne-
cessidades alimentares do individuo, deve ser disponivel
a cada pessoa, sendo obtida, diretamente, dos recursos
naturais ou de um sistema de distribuicdo adequada. Em
relacdo ao segundo, toda a pessoa deve ter acesso fi-
sicamente e economicamente a alimentaciao. O acesso
fisico se traduz em uma alimenta¢ao suficiente ¢ ade-
quada para toda a pessoa, seja ela vulneravel ou nao. E
0 acesso econdmico significa que as despesas com uma
alimentacdo suficiente e adequada nio podem colocar
em risco a fruicio de outros direitos humanos™.

A perspectiva dos direitos humanos como espagos
de luta pela dignidade enseja a discussdo sobre o papel
dos Estados na concretizagao desses direitos. Quanto
a esse aspecto, Christophe Golay e Melik Ozden pro-
clamam que ndo se trata de uma op¢io politica, mas
da obrigacdo de respeitar, proteger e tornar efetivo o
direito humano a alimentacio adequada. Em relagao
ao primeiro, exemplificam os autores que o Estado nao
pode destituir os povos indigenas e outras minorias de
suas terras ou empreender politicas econdémicas que
resultem no desemprego massivo ou perda do poder
aquisitivo da populacdo. Em relagdo ao segundo, afir-
mam que o Estado deve impedir que terceiros, como
empresas nacionais e transnacionais, deteriorem recut-
sos naturais que possibilitam a alimentacao de indivi-
duos e coletividades. E, finalmente, facilitar e realizar o
direito a alimentacdo, por meio de politicas publicas ou
do fornecimento direto aqueles que nio tém nenhuma
chance de acesso™.

Para tanto, o Pacto Internacional dos Direitos Eco-
némicos, Sociais e Culturais impoe aos Estados signa-
tarios a obrigagdo de progressividade na implantagao

113

desses direitos e proibe “...o retrocesso ou a redugio

34 Golay, Christophe; OZDEN, Melik. Le droit a alimentation. Un
droit humain fondamental stipulé par PFONU et reconnu par des
traités régionaux et de nombreuses constitutions nationales. Une
collection du Programme Droit Humains du Centre Europe - Tiers
Monde (CETIM) . Disponivel em : <http://www.coi.at/d/EOI%20
-%20]Jahresberichte/Monaco/brol-alim-A4-fr.pdf>. Acesso em: 06
out. 2016. p. 7.

35  Golay, Christophe; OZDEN, Melik. Le droit a alimentation. Un
droit humain fondamental stipulé par PFONU et reconnu par des
traités régionaux et de nombreuses constitutions nationales. Une
collection du Programme Droit Humains du Centre Europe - Tiers
Monde (CETIM) . Disponivel em : <http://www.coi.at/d/EOI%20
-%20]Jahresberichte/Monaco/brol-alim-A4-fr.pdf>. Acesso em: 06
out. 2016. p. 15-16.

de politicas publicas voltadas a garantia de tais direitos,
cabendo ao Estado o 6nus da prova. Cabe, ainda, aos
Estados partes assegurar o “nucleo essencial minimo”,
que se traduz no “dever de observancia do minimo es-
sencial concernente aos direitos economicos, sociais e
culturais [que] tem como fonte o principio da dignidade
humana [..] demandando absoluta urgéncia e priori-
dade” 7. Indaga-se, entdo, como o Brasil recepcionou
o direito humano a alimentacdo adequada, cumprindo
a obrigacio de implantagdo deste direito, por meio de
politicas publicas em favor da seguranga alimentar e nu-
tricional.

3. As POLITICAS PUBLICAS EM FAVOR DO DIREITO
HUMANO E FUNDAMETAL A ALIMENTAGAO
ADEQUADA

O Brasil coloca-se, dentre os aproximadamente vin-
te paises™, que recepcionaram o direito humano 2 ali-
mentacao adequada expressamente em seu direito inter-
no. Nio obstante, ja fosse possivel deduzi-lo de outros
direitos fundamentais®, ingressou tardiamente no rol de
direitos fundamentais sociais do artigo 6° da Constitui-
¢do da Republica, por meio da Emenda Constitucional
n°® 64/2010%.

A recepcao do direito a alimentagdo adequada na
Constituicao da Republica evidencia sua passagem
de direito humano a direito fundamental. Trata-se de
uma distin¢do tradicionalmente realizada pela doutrina,
segundo a qual a denominacdo “direitos humanos” é
reservada ao direito internacional, enquanto a denomi-

36  PIOVESAN, Flavia. Direitos humanos e o direito constitucional inter-
nacional. 12. ed. Sao Paulo: Saraiva, 2011. p. 235.

37 PIOVESAN, Flavia. Direitos humanos e o direito constitucional inter-
nacional. 12. ed. Sao Paulo: Saraiva, 2011. p. 235-236.

38 NIVARD, Carole. Le droit a I’alimentation. I.a Revue des Droits
de I'Homme, jun. 2012. Disponivel em: <http://revdh.files.word-
press.com/2012/06/le-droit-c3a0-lalimentation.pdf>. Acesso em:
06 out. 2016. p. 1.

39  Cf. Marcela Miller, ao arrolar os seguintes artigos da Constitu-
icdo da Republica: art. 1°, I1T; art. 3°, III; art. 4°, IT; art. 6% art. 7°, IV;
art. 23, VIII e X; art. 208, VII; art.225; art. 227. MULLER, Marcela.
O direito social fundamental a alimentagio adequada e sua protecio no contexto
das organizagies internacionais. 2014. 143 f. Dissertagio (Mestrado em
Direito) - Programa de Pés-Graduacio em Direito, Universidade de
Itatna, Itatina, 2014. p. 45.

40 Cf. MULLER, Marcela. O direito social fundamental a alimentagio
adequada e sua protegio no contexto das organizagies internacionais. 2014.
143 f. Dissertacio (Mestrado em Direito) - Programa de Pés-Grad-
uacio em Direito, Universidade de Itatna, Itatina, 2014. p. 45-46.
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nacdo “direitos fundamentais” é caracteristica do direi-
to interno. Entretanto, questiona-se uma possivel frag-
menta¢ao desses direitos operada por esta distingao*.
Para Anténio-Enrique Perez Lufio, referida distingao ¢é
inadmissivel, pois a diferenca reside no grau de concre-
¢ao positiva:
Los derechos humanos suelen venir entendidos
como un conjunto de facultades e instituciones
que, en cada momento histérico, concretan las
exigencias de la dignidad, la liberdad y la igualdad
humanas, las cuales deben ser reconocidas
positivamente por los ordenamientos juridicos a
nivel nacional e internacional. En tanto que con la
nocién de los derechos fundamentales se tiende a
ludir a aquellos derechos humanos garantizados por
el ordenamiento juridico positivo, en la mayor parte

de los casos en su normativa constitucional, y que
suelen gozar de una tutela reforzada*.

Com amparo nesse autor, Melina Girard Fachin
proclama uma aproximagao entre direitos humanos e
fundamentais, em face de sua finalidade comum: a pro-
tecdo efetiva da pessoa humana. E possivel afirmar que
ambos convergem para a concretizacio do principio da
dignidade da pessoa humana, sendo preferivel denomi-
nar o direito a alimentacdo adequada de direito humano
e fundamental® *,

O direito humano e fundamental a alimentacdo ade-
quada esta relacionado a fome e a desnutricao. Entre-
tanto, a fome nao se reduz apenas aos aspectos biol6-
gicos e econoémicos. Por outras palavras, nao ¢ possivel
considerd-la tio somente como uma ‘“‘sensacio fisio-
légica ligada a vontade de comer”, ou dimensiona-la a
partir da disponibilidade de alimentos no mercado ou
domicilios, tomando por base os gastos familiares ou
caracteristicas do consumo alimentar e, sequer por meio
de indicadores de estado nutricional diretos ou indiretos
da populagiao®. Antes, assevera Flavio Luiz Schieck Va-

41 Cf. FACHIN, Melina Girardi. Todos os nomes e um sé sentido: a
aproximacao dos direitos humanos aos direitos fundamentais tendo
em vista sua efetivacio pratica. Revista Brasileira de Direito Internacional,
Curitiba, v. 3, n. 3, jan./jun. 2006. p. 55.

42 LUNO, Anténio E. Pérez. Los derechos Sfundamentales. 10. ed. Ma-
drid: Editorial Tecnos, 2011. p. 42. (Temas clave de la Constituicion
espafiola).

43 FACHIN, Melina Girardi. Todos os nomes e um s6 sentido: a
aproximacao dos direitos humanos aos direitos fundamentais tendo
em vista sua efetivacio pratica. Revista Brasileira de Direito Internacional,
Curitiba, v. 3, n. 3, jan./jun. 2006. p. 68.

44 Com base nessa doutrina, que reconhece uma aproximacio
entre as concepgdes de direitos humanos e direitos fundamentais,
doravante o direito a alimentacdo adequada sera denominado “di-
reito humano e fundamental”.

45 VALENTE, Flavio Luiz Schieck. Fome, desnutricio e cidada-

lente que a fome tem facetas subjetivas e qualquer

..tentativa de reduzir a alimentagio e a fome
a sua dimensdo estritamente econémica ou de
disponibilidade de alimentos, representa submeter
integralmente o processo alimentar as leis do
mercado onde o alimento compatece como
mercadoria e o ser humano como consumidor,
quando tem condi¢des para comprar.*

A desnutricio, por sua vez, engloba tanto caréncias
nutricionais como uma ingestao excessiva ou desbalan-
ceada de nutrientes, de tal modo que a obesidade e o
consumo inadequado de alimentos mostram-se como
problemas de satde publica. Desse modo, a quantidade
e a qualidade do alimento que é oferecido a populagio,
sua producdo e comercializagdo podem se caracterizar
como obsticulos a realizacao do direito humano e fun-
damental a alimentacdo adequada. Nos pafses latino-
-americanos, isso requer uma alteracdo da perspectiva
da economia agricola, de mera logica mercantil a afir-
macao daquele direito?’.

Delineia-se um quadro de inseguranca alimentar e
nutricional que leva a necessidade de elabora¢ao de uma
Politica Nacional de Seguranca Alimentar e Nutricional,
editando-se a Lei n° 11.346/2006, denominada de Lei
Organica de Seguranca Alimentar e Nutricional (LO-
SAN). Sob o principio da dignidade da pessoa humana
(artigo 2°), essa lel conceitua a seguranca alimentar e
nutricional como o direito de todos ao acesso regular,
permanente, de qualidade, em quantidade suficiente,
sem comprometer outros bens essenciais, baseado em
praticas alimentares saudaveis, que respeitem a diver-
sidade cultural e sejam ambiental, cultural, econémica
e socialmente sustentaveis (artigo 3°). Desse modo, o
direito humano e fundamental a alimentacio adequa-
da articula-se com outros direitos fundamentais sociais,
sendo destes, indissociavel.

O artigo 7° da LOSAN cria o Sistema Nacional de
Seguranga Alimentar e Nutricional (SISAN), integrado
por um conjunto de 6rgaos dos entes federados e insti-
tuicdes privadas sem fins lucrativos, que tem por obje-
tivo formular e implementar politicas publicas e planos

nia: inclusao social e direitos humanos. Sazide e sociedade, Sao Paulo, v.
12, n. 1, p. 51-60, jan./jun., 2003. p. 57.

46 VALENTE, Flavio Luiz Schieck. Fome, desnutricio e cidada-
nia: inclusao social e direitos humanos. Sazide e sociedade, Sao Paulo, v.
12, n. 1, p. 51-60, jan./jun., 2003. p. 57.

47 BEZERRA, Islandia Costa; ISAGUIRRE, Katya Regina. Di-
reito humano a alimentacio adequada (DHAA): a discussio da
“geografia da fome” a sua prote¢o juridica no Brasil, Revista Pensar,
Fortaleza, v. 18, n. 3, p. 675-692, sct./dez. 2014. p. 689.
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de seguranca alimentar e nutricional, bem como sua
promogao, acompanhamento, monitoramento e avalia-
¢do (artigo 10). A implementagao de politicas publicas
para realizacdo do direito humano e fundamental a ali-
mentacio adequada, deve respeitar a multiplicidade de
caracteristicas culturais do Pafs, (artigo 4, VI, LOSAN),
de tal modo que uma parcela de relativismo cultural tece
a seguranca alimentar e nutricional.

As politicas publicas em favor do direito humano
e fundamental a alimentagdo adequada inserem-se no
sistema de reordenacao tracado pela Constituicdo da
Republica de 1988. Para tanto, passou a considerar os
direitos sociais como fundamentais, estabelecendo o
compromisso do Estado com o sistema de prote¢iao
social, o que acentuou o seu grau de comprometido fi-
nanceiro e o papel complementar do setor privado para
o cumprimento desta tarefa. Estabeleceu a concepgao
de seguridade social como a forma mais abrangente de
protecdo e orientou-se pela descentralizacdo e partici-
pacio social nestas atividades®. Entretanto, se por um
lado, a Constituicdo estabeleceu novos principios, por
outro, o Estado engajou-se no projeto neoliberal, que
nas ultimas décadas resultaram no desmantelamento
do sistema de protecido social. Por conseguinte, a “nova
politica econémica” contrapde-se a “nova politica de
protecio social”, o que levou o governo brasileiro a op-
tar pela diminui¢do de financiamento de programas e
politicas sociais®.

Segundo Flavio Luiz Schieck Valente, o direito hu-
mano e fundamental a alimentacdo adequada deve ser
considerado como inseparavel do direito a nutricao, de-
pendendo ndo apenas da disponibilidade de alimentos,
mas do respeito as praticas e habitos alimentares, do
estado de saude das pessoas, da prestaciao de cuidados
especiais aos grupos mais vulneraveis, como criangas,
idosos, gestantes, pessoas com deficiéncia, e de nutrir a
si proprio e a sua familia com dignidade™. Desse modo,
¢ imprescindivel que as politicas publicas de seguranca
alimentar e nutricional atentem para a condi¢ao femini-
na, em razao do papel fundamental desempenhado pela

48 SOR], Bila.; GAMA, Andréa. Family Policies in Brazil. ROBI-
LA, Mihaela (Coord.). Handbook of family policies across the globe. New
York City: Springer, 2014. p. 459-471, p. 459.

49  SOR], Bila.; GAMA, Andréa. Family Policies in Brazil. ROBI-
LA, Mihaela (Coord.). Handbook of family policies across the globe. New
York City: Springer, 2014. p. 459-471, p. 467-468.

50 VALENTE, Flavio Luiz Schieck. Fome, desnutri¢io e cidada-
nia: inclusao social e direitos humanos. Sazide e sociedade, Sao Paulo, v.

12, n. 1, p. 51-60, jan./jun., 2003. p. 54.

mulher no ciclo da vida e na alimentacio da familia®'.
Com efeito, as politicas piblicas de seguranca alimentar
e nutricional traduzem-se em politicas publicas em fa-
vor da familia.

As transformacdes da familia, que se delinearam nas
ultimas décadas, propoem dois desafios as politicas pu-
blicas conduzidas pelo Estado brasileiro nesta seara: (i)
dissipar sua fragmentagao e (i) promover a “liberdade

de ser na familia”*%

O primeiro decorre do fenémeno de descodifica-
¢ao do Direito Privado, que legou leis especiais para
regular predominante o Direito de Familia, como a Lei
8.069/1990 (Estatuto da Crianca e do Adolescente) e a
Lei 10.741/2003 (Estatuto do Idoso), constituindo mi-
crossistemas que tutelam a pessoa sob uma perspectiva
interdisciplinar. Por conseguinte, as politicas publicas
passaram a ser dirigidas a infancia e adolescéncia, aos
idosos, as mulheres, como reflexo dessa pluralidade de
estatutos juridicos. Delineia-se, entdo, uma politica so-
cial fragmentada, posto que limitada pela auséncia de
politicas publicas mais abrangentes. Eis que, por vezes,
uma familia pobre recebe uma renda mensal, que lhe
permite aumentar o consumo, mas mora em local sem
qualquer infraestrutura®™. Em dltima instancia, realiza-
-se uma politica publica em favor do mercado, capaz de
aumentar o poder de consumo, mas incapaz de dissipar
a desigualdade social entre as familias™.

O segundo decorre da prioridade conferida as mu-
lheres como beneficiarias de programas de transferén-
cia de renda, pois elas preferem investir os recursos da
familia no bem-estar de seus filhos, enquanto os ho-
mens tendem a utiliza-los em seu préprio bem-estar.

51 Cf FRANCA, Alexandra Beutlen de. O direito humano a ali-
mentagao adequada no Brasil. 2004. 260 f. Dissertagao (Mestrado em
Direito) — Programa de Pés-Graduagdo em Direito, Universidade
Federal de Pernambuco, Recife, 2004. p. 96.

52 Cf. VILLELA, Jodo Baptista. Iiberdade ¢ familia. Monografia
(TCC) - Faculdade de Direito da UFMG, Belo Horizonte 1980. p.
16.

53 SOR]J, Bila.; GAMA, Andréa. Family Policies in Brazil. ROBI-
LA, Mihaela (Coord.). Handbook of family policies across the globe. New
York City: Springer, 2014. p. 463.

54  Para Bila Sorj e Andréa Gama, o sistema dualista de politicas
publicas no Brasil faz com que estas sejam dirigidas as familias extre-
mamente pobres, restando as familias assalariadas e de classe média
o estimulo de obtengdo de seguranga social no mercado, o que re-
produz a desigualdade social entre as familias. SOR], Bila.; GAMA,
Andréa. Family Policies in Brazil. ROBILA, Mihaela (Coord.). Hand-
book of family policies across the globe. New York City: Springer, 2014.
p. 460
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Tais fatos apontam para politicas publicas dirigidas as
maes e as criangas, questionando-se sua suficiéncia para

” %5 Trata-se

promocao da “liberdade de ser na familia
de conciliar o combate a pobreza com a promoc¢io da
autonomia das mulheres, substituindo a campanha con-
tra a pobreza de viés maternalista forte, por politicas
que melhorem o nivel e a qualidade da participacio das

mies no mercado de trabalho®.

Dentre as politicas piblicas em favor de familias em
situagdo de risco, elaboradas pelo Estado brasileiro nos
ultimos anos, estao os programas de transferéncia de
renda como o Programa Bolsa Familia, ao qual se con-
densa o segundo desafio. Ele tem sido objeto de inten-
sa discussdao por priorizar a mulher. Enquanto alguns
opinam que ele fomenta o papel da mulher como mae,
privilegiando a familia, outros afirmam que ele desen-
coraja a participagio da mulher do mercado de traba-
Iho, enfraquecendo sua autonomia®’. F a discussio que
adiante se enfrenta.

4. A CONDICAO FEMININA E O PROGRAMA BoLsA
FAmiLIA

Os dltimos anos apontam um novo perfil das fa-
milias brasileiras. Em face do principio da pluralidade
familiar, a Constitui¢ao da Republica acolhe as familias
monoparentais, formadas por apenas um dos conjuges
e seus filhos, no artigo 226. Dados do IBGE revelam
que 37,3% das familias brasileiras tém como responsa-
vel a mulher™, o que se deve ao alto indice de divércios
e separacOes e ao crescimento da gravidez na adoles-
céncia. E nas familias monoparentais, 87,4% das mu-
lheres sdo apontadas como responsaveis pelo grupo™.

55 Cf. VILLELA, Jodo Baptista. Iiberdade ¢ familia. Monografia
(TCC) - Faculdade de Direito da UFMG, Belo Horizonte 1980. p.
16.

56 SOR]J, Bila.; GAMA, Andréa. Family Policies in Brazil. ROBI-
LA, Mihaela (Coord.). Handbook of family policies across the globe. New
York City: Springer, 2014. p. 469.

57 SOR]J, Bila.; GAMA, Andréa. Family Policies in Brazil. ROBI-
LA, Mihaela (Coord.). Handbook of family policies across the globe. New
York City: Springer, 2014. p. 467.

58 IBGE. Estatisticas de género. Uma analise dos resultados do
censo demogrifico 2010. Disponivel em: <http://biblioteca.ibge.
gov.br/visualizacao/livros/1iv88941.pdf>. Acesso em: 25 out. 2016,
p- 65.

59 IBGE. Estatisticas de género. Uma analise dos resultados do censo
demogrifico 2010. Disponivel em: <http://biblioteca.ibge.gov.br/
visualizacao/livros/liv88941.pdf>. Acesso em: 25 out. 2016. p. 65.

Tais fatos representam um desafio a concretizacio do
direito humano e fundamental a alimentacio adequada:
a desigualdade de géneros.

No plano internacional, o Pacto Internacional sobre
Direitos Economicos, Sociais e Culturais buscou conter
o ciclo de discriminacao feminina, caracterizada, den-
tre outros aspectos, por um fraco poder de negociagiao
doméstico e a distribuicdo desproporcional de tarefas e
responsabilidades familiares. Eis que estabelece em seus
artigos 2° e 3°, a igualdade entre homens e mulheres no
que se refere aos direitos econdmicos, sociais e culturais.
A Convencao sobre Eliminacao de todas as Formas de
Discriminagio, no artigo 12, imp&e aos Estados partes
a obrigacdo de prover uma nutricio adequada durante
a gravidez e o aleitamento materno. Igualmente, imp&e
medidas apropriadas para eliminar a discriminagdo de
mulheres em zonas rurais, em seu artigo 14. Com efei-
to, os Estados devem garantir a realizacdao do direito a
alimentac¢ao adequada com amparo na igualdade de gé-
neros e na autonomia feminina®. Para tanto, a Diretiva
13.4 da ONU® recomenda a prioridade as mulheres em
programas de seguranca alimentar e nutricional, com
vistas a reforgar seu papel de tomada de decisoes, ga-
rantindo que os alimentos sejam empregados em favor
das necessidades domésticas®.

Nessa perspectiva, o Programa Bolsa Familia foi edi-
tado no ano de 2003, por meio da Medida Proviséria n®
132, convertida na Lei n® 10.386/2004. Ele se expandiu
pelas regides mais pobres do pais, tendo como objetivos:
(i) reduzir a pobreza por meio da transferéncia de ren-

60 As normas de Direito Privado devem se harmonizar tanto 2a
Constituicao, como aos tratados de direitos humanos. Cogita-se,
entao, de um controle de convencionalidade ou supralegalidade
das normas juridicas internas ao direito humano a alimentacio ad-
equada. Cf. CARVALHO, Alexander Perazo Nunes de. Conven-
cionalizagao do direito civil: a aplicagdo dos tratados e conveng¢oes
internacionais no ambito das relages privadas. Revista de Direito In-
ternacional, Brasilia, v. 12, n. 2, p. 342-354, 2015. p. 351. Disponivel
em: <https://www.publicacoesacademicas.uniceub.br/rdi/article/
view/3756/pdf>. Acesso em: 30 jan. 2017.

61 ORGANIZACAO DAS NACOES UNIDAS PARA A ALI-
MENTACAO E A AGRICULTURA. Diretrizes IV o/untdirias em apoio
a realizagdo progressiva do direito a alimentagao adequada no contexto de se-
guranga alimentar nacional. O direito a alimentacdo. Roma. 2015. p. 28.
Disponivel em: <http://www.fao.org/3/b-y79370.pdf>. Acesso
em: 30 jan. 2017.

62 SCHUTTER, Oliver de. Droits des femmes et droit a l'alimentation.
Rapport sumis par le Rapporteur spécial sur le droit a I'alimentation.
Conseil des droits de ’homme. Nations Unies. Assemblée générale,
24 dez. 2012. Disponivel em: <http://www.ohchr.org/Documents/
HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-50_
fr.pdf>. Acesso em: 26 out. 2016. p. 12.
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da familiar e (ii) reforcar o exercicio de direitos sociais,
como a saide e a educa¢do, com vistas a romper o ciclo
da pobreza. O Programa destina-se as familias em situa-
¢ao social adversa, com dificuldade de acesso a alimenta-
¢do adequada, elegendo como critério absoluto a priori-
zacao de familias em situacao de vulnerabilidade social:
as extremamente pobres com renda mensal inferior a
sessenta reais e as moderadamente pobres com renda
mensal entre sessenta e cento e vinte reais®. Transfere-se
as familias um valor mensal em dinheiro desde que se-
jam cumpridas certas condigbes, como manter as crian-
¢as em idade escolar na escola e fazer o acompanhamen-
to mensal de saude e nutricio dessas criancgas.

Ao condicionar educagdo e saide a seguranca ali-
mentar ¢ nutricional, o Bolsa Familia expressa e con-
cretiza uma clara visibilidade da condicao feminina no
contexto familiar no Brasil. Eis que as mulheres sdo as
primeiras beneficiarias do Programa, o que permite lhes
atribuir os deveres de manutenciao das criangas na esco-
la e de cuidados com a saude. Nesse aspecto, residem
seus resultados positivos como a reducdo da pobreza,
diminui¢do da disparidade de rendas, maior frequéncia
escolar, cuidados com a vacinagao e garantia de que as
criancas nio serdo submetidas ao trabalho®.

No entanto, a op¢ao de priorizar as mulheres como
beneficiarias do Programa Bolsa Familia gera discus-
soes. Vozes proclamam que esta caracteristica reforca
a divisdo sexual das tarefas no lar e enfraquece a parti-
cipagdo das mulheres com o mercado de trabalho. Eis
que as beneficidrias teriam menos horas de trabalho e
salarios menores que outras mulheres que estio no mes-
mo nivel de pobreza, mas nao participam do Programa.
Ap6s avaliar a relacdo entre as mulheres beneficiarias
do Bolsa Familia e o mercado de trabalho, Bila Sotj e
Adriana Fontes concluem que:

Tais resultados nos convidam a pensar que se a
politica de luta contra a pobreza, que ¢ o objetivo
do Programa Bolsa Familia, mostra uma relativa
eficacia, ela nao favorece realmente a entrada das
mades no mercado de trabalho e nio lhes ajuda a

encontrar melhores condi¢oes de emprego. O
PBE, enderecando-se com prioridade as mulheres,

63 SORJ, Bila; FONTES, Adriana. Les politiques publiques au
Brésil et Iarticulation entre travail et famille. Une comparaison in-
terrégionale. Cabiers du Genre. Paris, v. 1, n. 46, p. 155-176, 2009.
Disponivel em: <http://www.cairn.info/revue-cahiers-du-genre-
2009-1-page-155.htm>. Acesso em: 27 out. 2016. p. 164-165.

64 SOR]J, Bila.; GAMA, Andréa. Family Policies in Brazil. ROBI-
LA, Mihaela (Coord.). Handbook of family policies across the globe. New
York City: Springer, 2014. p. 468.

reconhece-lhes, inicialmente, no seu papel familiar
e ndo as incentiva a desenvolver sua autonomia
individual®.

Trata-se de questionar se tais programas resultariam
em uma desigualdade de género®, pois tendetiam a re-
forcar a divisao de papéis entre os sexos, por conside-
rar, sobretudo, a protecdo dos direitos das maes e das
criancas. Eis que semelhante concepgio revelar-se-ia
restritiva, transpondo para o segundo plano a reivindi-
cagdo de igualdade entre os sexos, por desconsiderar a
mulher como ser humano®. Outros identificam o forta-
lecimento da participacao das mulheres no Programa, o
que lhes confere maior autoridade no espago doméstico
em razdo do aumento do poder de aquisi¢ao e recursos
para consumo®,

Para resolver essa dificil equagio, o trabalho analisa
as categorias de reconhecimento, redistribuicdo e repre-
sentacio, problematizadas por Nancy Fraset” e os da-
dos prospectados em pesquisa empirica realizada pelo
Ministério do Desenvolvimento Social.

65 Tradugio livre de ; « De ftels résultats nous invitent a penser que si
la politique de lutte conte la panvreté, qui est lobjectif du Programme Bourse
Famille, montre une relative efficacité, elle ne favorise pas réellement l'entrée des
meres sur le marché du travail et ne les aide pas a tronver de meillenres conditions
demploi. 1.e PBE; en s'adressant en priorité anx femmes, les reconnait d'abord
dans lenr rile familial et ne les incite pas a développer lenr autonomie indi-
viduelle. » SOR], Bila; FONTES, Adriana. Les politiques publiques
au Brésil et Particulation entre travail et famille. Une comparaison
interrégionale. Cabiers du Genre. Paris, v. 1, n. 46, p. 155-176, 2009.
Disponivel em: <http://www.cairn.info/revue-cahiers-du-genre-
2009-1-page-155.htm>. Acesso em: 27 out. 2016. p. 167.

66 SCHUTTER, Oliver de. Droits des femmes et droit a l'alimentation.
Rapport sumis par le Rapporteur spécial sur le droit a I'alimentation.
Conseil des droits de ’homme. Nations Unies. Assemblée générale,
24 dez. 2012. Disponivel em: <http://www.ohchr.org/Documents/
HRBodies/HRCouncil/RegularSession/Session22/A-HRC-22-50_
fr.pdf>. Acesso em: 26 out. 2016. p. 12.

67 LE POINT SUR. Le droit a lalimentation et genre. Roma :
FAO I’Organisation des Nations Unies pour P'alimentation et
I'agriculture. Unité pour le droit a alimentation, 2007. p. 1-2, Dis-
ponivel em : <http://www.fao.otg/3/a-a1610f.pdf>. Acesso em: 06
out. 2016. p. 1.

68 SUAREZ, Mireya; TEIXEIRA, Matlene (Coord.). O Progra-
ma Bolsa Familia e o enfrentamento das desigualdades de género:
o desafio de promover o reordenamento do espago doméstico e o
acesso das mulheres ao espago publico. In: PAES-SOUSA, Rémulo;
VAITSMAN, Jeni (Otg). Cadernos de Estudos. Desenvolvimento social
em debate. Sintese das pesquisas de avaliagdo de programas sociais
do MDS. 2007. Disponivel em; <http://aplicacoes.mds.gov.br/sa-
girmps/ferramentas/docs/caderno%20-%2005.pdf>. Acesso em:
27 out. 2016. p. 22.

69 FRASER, Nancy. Da redistribui¢io ao reconhecimento? Dile-
mas da justica numa era “pds-socialista”. Traducido de Julio Assis
Simoées. Cadernos de campo, Sio Paulo, n. 14/15, p. 231-239, 2006.
Disponivel em: <http://www.revistas.usp.br/cadernosdecampo/
article/view/50109/54229>. Acesso em: 24 out. 2016. p. 236 et seq.
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Os condicionantes estabelecidos pelo Programa
Bolsa Familia permitem a compreensao da dindmica da
articulacdo entre os movimentos sociais, o Estado e as
politicas publicas. Emergem desta articulacao entre o
mundo vivido, no qual estdo presentes os movimentos
sociais ou relacGes interindividuais, e o sistema, com-
posto pelo Estado e mediado pela esfera publica, de-
mandas por redistribui¢io, reconhecimento e represen-
tacdo. Nessa seara a seguranca alimentar e nutricional
estd em questdo, a partir do olhar da condi¢ao feminina
na familia brasileira. Eis que tais categorias sio elemen-
tos necessarios da constitui¢io da cidadania e dos direi-
tos humanos.

A demanda por redistribuicdo consiste em dar visibi-
lidade as desigualdades de ordem econdmica, expressas
na exploragao do trabalho, que expropria quem o exerce
da possibilidade de acesso ao que produz; na margina-
lizacio econdmica que impele os trabalhadores a traba-
lhos que nao os satisfazem e/ou que sao remunerados
de forma inapropriada, ndo condizente, ou, ainda, na
situaglo extrema que os marginaliza de qualquer possi-
bilidade de trabalho ou de sua inexisténcia; na priva¢ao
de um padrido de vida minimamente digno em virtude
da precariedade das relagdes de trabalho.

A dimensio do reconhecimento consiste em dar vi-
sibilidade a padrdes sociais e culturais de representagao,
interpretacdo e comunicacdo imbuidos de varios tipos
de dominacio, negacio e destrespeito. A dominagao cul-
tural que submete sujeitos, em assimetria de poder, a
padrdes culturais alheios a construcao cultural aos quais
foram socializados; a negacdo ou o nao reconhecimento
de praticas oriundas da construcdo cultural nativa; e o
desrespeito, através da difamacao e desqualificagao des-
se padrio cultural ndo hegemonico.

Finalmente, a representacdo consiste em abrir espa-
cos de empoderamento, mas nio apenas isso. Eis que
ele atua em duas frentes: a primeira seria a constitui-
¢do e/ou ampliacio da participacio politica de grupos
minoritarios (entendidos aqui como nio hegemonicos)
em contextos instituidos e consolidados; e a segunda
em provocar a constante dinamica das disputas sobre
a justica para que os limites de conten¢do nacionais e
transnacionais do campo da politica e do direito sejam
permanentemente avaliados e atualizados.

Com base nas categorias acima referidas, ¢ possivel
analisar os dados prospectados em pesquisa empirica.
De acordo com o CadUnico (Ministério do Desenvol-

vimento Social), no ano de 2016, dos 206.634.867 bra-
sileiros, 22,52% pessoas sio beneficiarias do Programa
Bolsa Familia. No que tange a distribuicdo por sexo,
entre os beneficiarios, 56,62% sao mulheres e esta pro-
porcao se repete de forma muito semelhante em todas
as regides”. Comparando-se com os dados do Censo
2010, segundo o qual 51% da popula¢do era composta
por mulheres, verifica-se, claramente, um perfil mais fe-
minino nas familias em situagao de pobreza ou de extre-
ma pobreza, do que na populagio em geral.

Essa condi¢io da mulher na sociedade brasileira
pode ser explicada pela centralidade da sua condicio
historicamente construida na unidade doméstica, sem-
pre ligada as atividades de cuidado, zelo e limpeza. No
que se refere a unidade doméstica, o padrio cultural
histérico da sociedade brasileira reproduz o modelo
denominado familia nuclear bigeracional” com fun-
¢oes sociais vinculadas aos lacos de afinidades, sendo
o casamento um deles, e, ainda, os cuidados da prole e
os cuidados com o ambiente doméstico, atribuidos as
mulheres.

Os indicadores revelam que as mulheres beneficia-
rias, em sua maioria titulares do cartio do Bolsa Familia,
foram adquirindo maior autonomia e poder nas deci-
soes familiares e na compra de bens duraveis, remédios
e vestudrio, comparativamente as mulheres nao benefi-
ciarias. B a sua visibilidade como consnmidoras, o que con-
tribui decisivamente para a sobrevivéncia da familia e
para o desenvolvimento da economia local. Corrige-se,
entdo, uma injustica de género revelada pela desigualda-
de econdmica, operando a redistribuicao.

Hsse resultado, também, contribui para que as bene-
ficiarias do Bolsa Familia afirmem sua auntoridade no espago
doméstico, a medida que sdo mais respeitadas pelos mem-
bros da familia por contribuirem com os gastos fami-
liares e a nao dependerem do marido ou companheiro.
Notam Mireya Suarez ¢ Marlene Libardoni que tal re-
sultado corrobora com as analises que defendem que
as mulheres titulares do beneficio do Programa Bolsa
Familia tém ganhos na relagdo de género, a medida que
se tornam mais independentes financeiramente dos
maridos ou companheiros e com mais autonomia na

70 BRASIL. Ministério do Desenvolvimento Social ¢ Combate A
Fome. Relatirio de Informagies Sociais Bolsa Familia e Cadastro Unico. Dis-
ponivel em: <http://aplicacoes.mds.gov.br/sagi-data/ METRO/
metro_ds.phprp_id=72>. Acesso em: 31 out. 2016.

71 Tipo ou modelo de familia constituido por pai, mae e filhos.
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alocacio de recursos no domicilio™ Em um contexto
no qual as mulheres ndo concebem qualquer liberdade
para tomar decisoes ou alterar posi¢Oes na hierarquia de
géneros, ha o reconbecimento de um padrao cultural de gé-
nero em familias em situagio de pobreza. Mireya Suarez
e Marlene Libardoni reconhecem nisto uma mudanca e
subjetividade individual:

identidade
indiscutivel porque, como se disse na introducio

O fortalecimento da feminina ¢

deste artigo, o Programa Bolsa Familia veio
fortalecer a condi¢ao social de quem, por orientagdo
cultural e subjetividade individual, estd posicionada
da maneira mais adequada para zelar pelas criangas e
de quem assenta seu prestigio no bom desempenho
da maternagem”.

A participagdo no Programa também significou uma
mindanga na percepeao das beneficidrias sobre si proprias como
cidadas, por ocasiao da obten¢dao de documentos como
carteira de identidade e certidio de nascimento, am-
pliando o espaco de existéncia local, notadamente em
areas rurais. Trata-se de um impacto na representagao de
cidadania da mulher, “...potencialmente mais marcante
que os outros dois |...] porque o conhecimento de ser
parte de uma cidadania e a consciéncia de ndo a exercer
de fato, porque ainda nio se tem existéncia na esfera pu-
blica, causa [...] uma reviravolta na subjetividade dessas

mulheres” 7.

Mulheres beneficiarias também tém ampliado sua
autonomia na decisdo de participar do mercado de tra-
balho e sobre o uso de métodos contraceptivos, ten-
déncias que certamente contribufram para a expressiva
diminuicao da fecundidade no Brasil entre 2000 e 2010.
Tal fato pode ser verificado, inclusive, entre mulheres de
baixa renda, isto é, entre aquelas com renda domiciliar
per capita de até R§ 70,00, pois a fecundidade caiu de
5,1 filhos para 3,6 no periodo.

72 SUAREZ, Mireya; LIBARDONI, Marlene. O impacto do Pro-
grama Bolsa Familia: mudancas e continuidades na condi¢do social
das mulheres. In: VAITSMAN, J.; PAES-SOUSA, R. (Ed.). Avaliagio
de politicas e programas do MDS: Resultados. Bolsa Familia e assisténcia
social. Brasilia: MDS, 2007. p. 143.

73 SUAREZ, Mireya; LIBARDONI, Marlene. O impacto do Pro-
grama Bolsa Familia: mudancas e continuidades na condigdo social
das mulheres. In: VAITSMAN, J.; PAES-SOUSA, R. (Ed.). Avaliagio
de politicas e programas do MDS: Resultados. Bolsa Familia e assisténcia
social. Brasilia: MDS, 2007. p. 146.

74 SUAREZ, Mireya; LIBARDONI, Marlene. O impacto do Pro-
grama Bolsa Familia: mudancas e continuidades na condi¢do social
das mulheres. In: VAITSMAN, J.; PAES-SOUSA, R. (Ed.). Avaliagio
de politicas e programas do MDS: Resultados. Bolsa Familia e assisténcia
social. Brasilia: MDS, 2007. p. 147.

Esse cenario indica uma vertente de empoderamen-
to de género consolidado a partir de uma politica pu-
blica abrangente, que opera uma agenda universalista,
que ¢ a do direito humano e fundamental a alimenta¢ao
adequada. Mas, moldada por um contexto particular e
relativo, no qual os elementos culturais da tradicdo e do
saber local”, sobtre o papel da mulher na familia, con-
figuram como resultante uma nova insercao de stafus
dessas mulheres.

5. ConsIDERACOES FINAIS

A primeira parte deste trabalho pretendeu retratar a
recepeao do direito humano 2 alimenta¢iao adequada no
contexto de discussao entre universalismo e relativismo.
Foti acolhido pela concep¢ao contemporanea de direitos
humanos, que expressa indivisibilidade e universalidade
na Declaracio de 1948 e no Pacto Internacional de Di-
reitos Economicos, Sociais e Culturais de 1966. O direi-
to humano 2 alimentacdo adequada também passa a ser
acolhido no plano regional, considerando as diferengas
culturais. Esta contraposico, ja dissipada pela concep-
¢io de direitos humanos como espacos de luta pela dig-
nidade, torna possivel conceber aquele direito como um
produto cultural que necessita de uma prote¢ao voltada
aos grupos mais vulneraveis como as mulheres.

Enfrentando a discussdo acerca de uma possivel
fragmentagdo entre direitos humanos e direitos funda-
mentais, a segunda parte deste trabalho optou por con-
siderar o direito humano e fundamental 2 alimentacio
adequada com a finalidade de prote¢io efetiva da pes-
soa humana. Sua recep¢io no direito interno, por meio
de seu ingresso no rol de direitos sociais do artigo 6° da
Constituicao da Republica de 1988, tem como principal
efeito ser objeto de politicas publicas. Quando se volta
para a condicdo feminina estas se revelam como politi-
cas publicas em favor da familia. Para tanto, passou-se a
examinar o desafio de conciliar o combate a fome com a
autonomia da mulher no Programa Bolsa Familia.

A terceira parte do trabalho enfrentou as controvér-

75 Segundo Clifford Geertz, o saber local é praticar um “ir e vir
hermenéutico entre os dois campos”, isto é, a Antropologia e o Di-
reito. Este autor preconiza uma Antropologia interpretativa, situ-
ada no relativismo cultural, que permite descobrir principios gerais
em fatos locais GEERTZ, Clifford. O saber local. Novos ensaios em
antropologia interpretativa. Traduzido por Vera Mello Joscelyne.
Petrépolis: Vozes, 1998. p. 253.
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sias geradas pela prioridade da mulher como beneficia-
ria do Programa Bolsa Familia. Recorreu-se as catego-
rias de reconhecimento, redistribuicio e representa¢iao
para avaliar seus impactos. Teve como base em dados
empiricos, que apontam um alto percentual de familias
cuja responsavel é a mulher e de uma cultura na qual
esta ndo concebe sua liberdade de decisao ou de alte-
rar a hierarquia entre os sexos, conclui-se pelo fortale-
cimento de sua condi¢io feminina. O Programa Bolsa
Familia parece responder ao desafio de conciliar o com-
bate a pobreza, a autonomia da mulher, revelando-se
como uma vertente de empoderamento de uma agenda
universalista, em um contexto relativista.
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ABSTRACT

The wortld faces problems of hunger and malnutrition. The world must
feed nine billion people by 2050. This is a huge challenge. The roots of the
problem of hunger and malnutrition are not lack of food but lack of access
to available food. Most legal system around the globe have codified the right
to food. Right to food does not mean right to free food. The State must
respect and protect the rights of individuals to feed them. Food Insecurity
occurs when people have no access to food or food is not affordable for
them to buy it. Food security means eliminating all kinds of hunger present
and future. India is country which developed the ideology of ‘Grain is God’.
It was a land of food security but in the 20™ century this food security was
transformed into food insecurity. This Article discusses a Historical pers-
pective of food management in India. The Article dwells on the legislative
changes made to ensure right to food, the setting of administrative bodies
and creation of public welfare schemes. The Article discusses the National
Food Security Act, 2013 and outlines the problems in enforcing this legisla-
tion. Though India has legislative and administrative bodies yet the problem
of food insecurity is not resolved the Article outlines the possible challenges
to the government. The Article offers useful suggestions which may guide
legislators to solve the problem of food scarcity. The “right to food” is a fun-
damental human right. Right to food can be interpreted as right to adequate
food. This right is of crucial importance for the enjoyment for all other rights
i.e right to life and right to health. It applies to everyone.! Hunger and un-
dernourishment directly or indirectly account for over half of the deaths in
the world.” Hunger is a violation of human dignity and an obstacle to social,
political and economic progress of a country. International law recognizes
that everyone has the fundamental right to be free from hunger.’ Right to
food does not mean right to free food. The State must respect and protect
the rights of individuals to feed them. Direct food assistance can be provided
by the State in an emergency situation like natural disasters or war. When a
country cannot meet this need through its own resources, the State must
request international assistance.! India is home to 194.6 million undernou-

1 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment
No.12 : The Right to Adequate Food (Article 11 of the Covenant) 12" May 1999. Available
at: <http://www.refwotld.org/docid/45388389¢11.html>. Access on: 17 Oct. 2016

2 'The State of Food Insecurity in the World (SOFI) 2002. Available at: <http://www.fao.
org/docrep/005/y7352¢/y7352¢03.htm>. Access on: 5 Oct. 2016

3 The right to food. Available at: <http://www.fao.org/worldfoodsummit/english/
fsheets/food.pdf>. Access on: 5 Oct. 2016

4 The Right to Adequate Food, Office of the High commissioner Human Rights. Avail-
able at: <www.ohchr.org/Documents/Publications/FactSheet34en.pdf>. Access on: 17 Oct.
2016.
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rished people, the highest in the world.” India is placed
at 97" among 118 countries® and its score is 28.5 which
are considered a serious level. 51% of women in the age
group of 5 to 59 years are anaemic and 44% of children
under 5 are underweight. Malnourished children have a
higher risk of death. India produces enough food to feed
its hungry people. However there are no mechanisms to
check the loss of food. India lacks storage and transport
facilities for food grains. As a result 50% of the Food is
lost before it reaches the poor. India is still struggling to
alleviate poverty and unemployment.

1. Foobp INSECURITY

The World Food Summit in 1996 defined food se-
curity thus: “Food security exists when all people, at
all times, have physical, social and economic access to
sufficient, safe and nutritious food which meets their
dietary needs and food preferences for an active and
healthy life.” The official definition of food security
embraces nutrition; in fact, the accepted definition is of
food security and nutrition and not just food security.’
The Global food security challenge is the world must
feed nine billion people by 2050.

Food insecurity is created because of problems in
food distribution, not food production.® The important
question would be: what determines distribution of food
between different sections of the community. Food in-
security is measured as a household level concept that
refers to uncertain, insufficient, or unacceptable availa-
bility, access or utilization of food. It is therefore hou-
seholds that are classified as secure or unsecure. When
the household contains one or more food insecure per-
sons the household is considered food insecure. "Food

5 India tops wotld hunger list with 194 million people. Avail-
able at: <http://www.thchindu.com/news/national/india-is-home-to-
194-million-hungty-people-un/article7255937.ece>. Access on: 29th
May, 2015

6 India has made considerable improvements since 1992. In the
year 1992 its score was 46.5.

7 Committee on Food Security. Also See NARAYANAN, S. Food
Security in India: The Imperative and Its Challenges. Asia and Pacific
Studies, v. 2, Issue 1, Jan. 2015.

8 SEM, A. Poverty and Famines An Essay on Entitlement and Depriva-
tion. Oxford: Clarendon Press Oxford, 1981. p. 17

9 Panel to Review U.S Department of Agriculture’s Measurement
of Food Insecurity and Hunger, Committee on National Statistics,
Division of Behavioural and Social Sciences and Education, Na-
tional Research Council Food Insecurity and Hunger in the United States:

insecurity is caused by poverty rather than food scarcity.

2. THE RIGHT TO FOOD UNDER INTERNATIONAL
Law

The right to food was initially codified in the United
Nations Declaration of Human Rights. It refers to the
right to food as one aspect of the right to a standard of
adequate living to ensure the health and wellbeing of
each person.'"The right to food is thus explicitly linked
to individuals’ health and wellbeing.

Article 11 of the International Covenant on Econo-
mic, Social and Cultural Rights (ICESCR)"' stipulates
that the states must recognize and take steps to ensure
the realization of the right of adequate standards of li-
ving for individuals and families. Adequate standards of
living, requires adequate food, clothing and housing."”
The focus of the Article is on combating hunger. It
invokes an array of means by which food production,
conservation and distribution is to be improved. It calls
for use of scientific and technical methods, nutritional
education, agrarian reforms, and global trade practices,
problems of both food-importing and food-exporting
countries and equitable distribution of food supplies."

The Convention on the Rights of the Child"* (CRC),
recognizes “the right of every child to a standard of
living adequate for the child’s physical, mental, spiritual,
moral and social development.””” The CRC requires

states to combat child malnutrition'®;

and to “take ap-
propriate measures” to assist parents in fulfilling their
primary responsibility to implement children’s right to
an adequate standard of living, “particularly with regard

to nutrition.'””

an Assessment of the Measure, The National Academic Press, Wash-
ington p. 3

10 See Article 25

11 'This treaty was opened for signature in 1966 and came into
force in 1976

12 Article 11 para.l

13 SAUL, B; KINLEY, D.; MOWBRAY, J. The International Cov-
enant on Economic, Social and Cultural Rights Commentary, Cases Materials.
Oxford: Oxford University Press, p. 867

14 Hereinafter referred to as CRC. India acceded to the Conven-
tion on 11 December 1992.

15 See Article 21(1). India signed CEDAW on 0 July, 1980. Rati-
fied it on 9th July 1983.

16 See(Article 24(2)(c))

17 See (Article 27(3))
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The Convention on the Elimination of all Forms
of Discrimination Against Women (CEDAW), requires
states to ensure that women have “adequate nutrition

during pregnancy and lactation'®”

and to “take all ap-
propriate measutes to eliminate discrimination against
women in rural areas in order to ensure, on a basis of
equality of men and women, that they participate in and
benefit from rural development and, in particular |...],
to enjoy adequate living conditions, particularly in rela-
tion to housing, sanitation, electricity and water supply,

transport and communications'””.

3. Foop INSECURITY IN INDIA

India has two recurring problems huge population
and uncertain monsoons. One year of drought severely
affects food production in the country. There is a lar-
ge section of food insecure people in India. These are
landless people with no land. Traditional artisans, peo-
ple who provide traditional service, petty self-employed
workers, labourers, beggars and destitute.”” Women and
children specially belonging to economically backward
classes and are most vulnerable. People may face chro-
nic hunger when they do not have enough money to
buy food. Some people may face seasonal hunger. This
happens farmers who have small lands have not benefi-
ted from the harvesting season and not made any profit.

In urban areas laborers do not have enough work
throughout the year they may face hunger. Some In-
dian states Odisha, Bihar, Uttar Pradesh, West Bengal,
Jharkhand, Chhattisgarh, Madhya Pradesh, and Maha-
rashtra have extreme levels of food insecurity. Districts
of Kalahandi and Kashipur districts of Odisha. Pala-
mau district of Jharkhand, Baran district of Rajasthan
have permanent food insecurity and famine like condi-
tions.

India’s Tryst with Famines - Historical perspective
of food management in India

Ancient man saved food grains. Records from Indus
Valley civilization show that man developed agricultural
practices, produced food grains and saved food grains.

18  See Article 12(2))

19 See (Article 14(2)(h))

20 MEHTA, A. et al. Towards Solutions and New Compacts in a Dy-
namic Context India Chronic Poverty Report. India: Indian Institute of
Public Administration and Chronic Poverty Research center, p. 26

In the period of 321-301 BC kings were advised to
provide seeds and make provisions for people duting a
famine.” The King may either distribute his own collec-
tion or income from the rich to the poor.

In the Vedic period of c. 1500 — ¢. 500 BC the tea-
cher instructed his students to go and grow food grains.
Thus grew the ideology of ‘Grain is God’. *The Hin-
dus worship Annapurna who is considered the God-
dess of nourishment. Anna means food and grains and
Purna means full, complete and perfect. During this
time precaution against famines was considered a lo-
gical solution to solve food problems. In the period of
342 and 185 B.C the Maurya Empire issued instructions
to higher officials to deal with famines and natural cala-
mities. Villages were encouraged to have their own grain
reserves and the King had to maintain his own stock
of grain to meet emergencies. There were 14 famines
between 11th and 17th century. There was no shortage
of food grain recorded.

The first severe famine, the Bengal famine of 1770,
wiped out nearly one-third of the population of the re-
gion.** During this petiod the frequency of famines in-
creased. The British government did not act against fa-
mines. British famine policy in India was influenced by
the arguments of Adam Smith. Hence the government
remained unaffected and made no changes in the grain
market in times of famine. They kept the famine relief
as heap as possible with minimum cost to the colonial
exchequer. Famines in British India were not caused by
the lack of food in a particular geographical area. They
were caused by inadequate transportation of food, whi-
ch in turn was caused due to an absence of a political
and social structure.

The Famine Commission was set up in the year
1880. The Famine Commission of 1880 observed that
each province in British India, including Burma, had
a surplus of food grains, and that the annual surplus
amounted to 5.16 million metric tons. The Famine
Commission studied the cultivation patterns, practices

21 Kautilya in his chronicle Arthashastra. See BHATIA, B. M.
Food Security in South Asia. Oxford: Oxford & IBH Publishing Co.
New Delhi, 1985.

22 HALLEGUA, M. Z. 100 Desi Stories: Wisdom from Ancient
India. Jaico Publishing House, 2015. p. 40.

23  GODDESS Annapuna. Disponivel em:h<ttps://journeying-
tothegoddess.wordpress.com/ tag/grains/

24  NANDA,R. Historyof Indiaupto 8thcentnry. Availableat: <https:/ /
sol.du.ac.in/mod/book/view.phprid=1611&chapterid=1633>. Ac-
cess on: 28 Dec. 2016

— FERRA!

—_
(@)

O, Ranjana. Food Security in India. Revista de Direito Internacional, Brasilia, v. 14, n. 1, 2017 p. 113-124


https://en.wikipedia.org/wiki/Bengal_famine_of_1770
https://en.wikipedia.org/wiki/British_India
https://en.wikipedia.org/wiki/Burma

and agricultural production practices in India. The re-
sult of the Famine Commission was a series of guideli-
nes and regulations on how to respond to famines and
food shortages, which were termed as the Famine Code.
The Famine Code was passed in the year 1883. The Fa-
mine Codes defined three levels of food insecurity, whi-
ch were near scarcity, scarcity, and famine. Scarcity was
defined as three successive years of crop failure, crop
vields of one-third or one-half normal and large po-
pulations in distress. Famine code was one of the first
attempts to predict famine.

In 1947 when India got independence, the Food
Grain Corporation was set up. The Food Grain Corpo-
ration recommended import of food grains. This could
guard against crop failure and also provide for food
reserves. The Commission also recommended that the
indigenous food grains production should be increa-
sed by 10 million tons per annum till self-sufficiency
is achieved. The Food Corporation of India® is res-
ponsible for the execution of food policies of Central
Government. FCI purchases food grains like wheat and
rice from the farmers in states where there is surplus
production. The food grains are purchased at pre-deter-
mined rates. This rate is fixed by the Government. This
price is known as Minimum Support Price. Later, the
government makes the food grains available to the areas
where the production of food grains is insufficient and
to the poor section of the society. The system through
which FCI makes the food grains available to the poor
society is known as Public Distribution System.

Food grains Policy Commission was followed by a
number of Commissions which examined the food po-
licy from time-to-time. The Food Corporation of India
and the Agriculture Prices Commission were set up in
the year 1965. The former was to provide price support
to farmers by purchasing quantities that could not fetch
minimum support prices in the market, store the grains
scientifically, move grains from surplus to deficit areas
and make available gains to states to feed poor through
the public distribution system.*® The Agricultural Pri-
ces Commission (now known as the Commission for
Agricultural Costs and Prices (CACP), a body on which
farmers are also represented, was to advise the Gover-
nment on price policy for agricultural commodities and

25 Hereinafter referred to FCI
26 BASU, K. India’s Foodgrain Policy: An Economic Theory Per-
spective. Economic & Political Weekly EPW, v. XiVi, n. 5, Jan. 2011

evolve a balanced and integrated price structure in the
perspective of the overall needs of the producers and
the consumers.

4, GReeN RevoLuTioN IN INDIA

Prime Minister Indira Gandhi launched the Green
Revolution in India.”” The Green Revolution had a se-
ries of special agricultural innovative programs which
transformed India into surplus production of wheat,
rice, cotton and milk. The country was able to become
one of the world’s biggest agricultural producers and a
food exporter. Sadly Green Revolution could not last
long, Green Revolution suffered many problems. The
owners of large farms were the main adopters of the
new technology. Hence Green Revolution benefited
the large farmers. The small farmers lagged behind.
Since the rich farmers were already better equipped,
Green Revolution accentuated the income inequalities
between rich and poor. Green Revolution resulted into
lower product price and higher input prices which also
encouraged landlords to increase rents or force tenants
to evict the land. The mechanization pushed down the
wages of and employment opportunities for unskilled
labor in the rural areas thereby further widening the in-
come disparities.”

5. Foob SECURITY AND GOVERNANCE

The high levels of food insecurity forced the Indian
Government to introduce three food intervention pro-
grammes during the 1970s. The programmes are Public
Distribution System (PDS) for food grains, Integrated
Child Development Services (ICDS), Food-for-Work

(FFW).

6. PusLic DISTRIBUTION SYSTEM

Public Distribution System evolved as a system of
management of scarcity and for distribution of food

27 'The Green Revolution lasted for a decade from 1967- 1978

28 SEBBY, K. The Green Revolution of the 1960 and Its Impact on
Small Farmers in India. Nebraska: University of Nebraska at Lincoln,
2010. Environmental Studies Undergraduate Student Theses, p. 9
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grains at affordable prices. Allocation of food grains
under TPDS” is made by the Government of India
to Slates/Union Territories for APL* and BPL* in-
cluding Antyodaya Anna Yojana (MY) families. The
Central Government has to procure, store, transport
food grains from one State to another. The grains are
distributed to the poor sections of the society through
the Fair Price Shops. The State Governments have to
regulate the amount of food grains distributed to fair
price shops in different areas. The State Government
must identify families below poverty line, issue of ration
cards, supervise and monitoring the functioning of Fair
price shops.

To streamline the system, Central Government has
issued Public Distribution System (Control) Order 2001. The
main purpose of the Public Distribution System was
to act as a price support programme for the consumer
in 1960s. Those were the years of food shortage. The
basic items covered were rice, wheat, sugar, edible oil,
and kerosene to be sold at subsidized prices.

In spite of the existing targeted public distribution
system, Rajasthan was hit by drought in the year 2001.
The Government had failed to implement the Public
Distribution scheme, hence people were dying of star-
vation. The Food Corporation of India (FCI) had go-
downs which were overflowing with grains. The grains
were kept outside the godowns. Due to heavy rains the
grains were rotting, To fight hunger people were eating
in rotation. Some members eat food on one day while
others ate on the other day. The amount of food nee-
ded to feed the hungry was 20 million tonnes. The Go-
vernment had an access of 40 million tonnes. Inspite
of this people were dying of starvation, distribution of
food was irregular.

Different sections of society filed a PIL in the Su-
preme Court of India asking to Court to intervene in
this situation. The Supreme Court of India in Pegples
Union of Civil Liberties v.Union of India” directed food
grains in government godowns to be used to feed peo-
ple affected by extended drought in the state. The court
observed that it is essential to protect the vulnerable
groups from starvation. The court directed for imple-

29  Targeted Public Distribution System

30 Above the Poverty Line

31 Below the Poverty Line

32 Public interest litigation Petition (Civil) No. 196/2001

mentation of various schemes.” The court reiterated
that right to life guaranteed under the Constitution
of India includes right to food. The Court appointed
Commissioners to monitor implementation of its or-
ders and make suggestions. It asked for introduction of
a range of social protection programmes like providing
subsidized food-grain for the needy; feeding schemes
for the destitute; school feeding programmes; mother
and child nutrition programmes; and programmes gua-
ranteeing employment to all those in rural areas who
wanted work.

7. INTEGRATED CHILD DEVELOPMENT SCHEME
(ICDS)

India has the largest food supplementation pro-
gramme called Integrated Child Development Scheme
(ICDS)*. This programme was aimed to improve the
health and nutrition status of children in the age group
of 0-6 years by providing supplementary food. The
food is supplied to children through Aanganwadi Cen-
ters.”” The problem was there were no sufficient num-
ber of Aanganwadi Centers to implement the scheme.
The Supreme Court of India while hearing the public
interest litigation field by People’s Union For Civil Liber-
ties vs.  Union of India &Ors directed to increase the
number of AWCS. The Court asked the Government
of India to increase the amount to be spent on food for
every child. The Court further directed that food must
be supplied to children and lactating mothers for 300
days in a year. Mid-Day meal must be provided to all
primary schools.

33 The court directed for implementation of various schemes
namely (a) Targeted Public Distribution Scheme, (b) Antyodaya
Anna Yojana, (c) Mid-Day Meal Scheme, (d) National Old Age Pen-
sion scheme, (e) Annapurna Scheme, (f) Integrated Child Develop-
ment Scheme, (g) National Maternity Benefit Scheme, (h) National
Family Benefit Scheme.

34
sure their psychological and social development through early stimu-

a. provide necessary conditions for pre-school children to en-

lation and education. b. To provide pregnant and lactating women
with food supplement. c. To enhance the mother’s ability to pro-
vide proper child care through health and nutrition education; d. To
achieve effective coordination of policy and implementation among
the various departments to promote child development.

35 Anganwadi centers are set up one center for the population of
1000 (700 in case of tribal area).

36  Dated 29/04/2004
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8. Foop For WoRK

Right to be free from hunger implies that the Sta-
te must not interfere with individuals’ livelihoods. Any
such legislation found in national law must be correc-
ted. In India in order to enable people to earn their food
the state has passed the Mahatma Gandhi National Rural
Employment Guarantee Act,2005°" which aims at enhan-
cing the livelihood security of people in rural areas by
guaranteeing hundred days of wage-employment in a
financial year to a rural household whose adult mem-
bers volunteer to do unskilled manual work. It aims to
enhance livelihood security in rural areas by providing
at least 100 days of wage employment in a financial year
to every household whose adult members volunteer to
do unskilled manual work. This has provided employ-
ment to 1 in 4 in rural household.

9, LeGAL ConTROL FOR FOOD SECURITY

Indiais a party to the International covenant on Eco-
nomic, Social and Cultural Rights.*® India has ratified all
international treaties on right to food. The International
Covenant on Civil and Political Rights,” The Conven-
tion on the Rights of the Child" and the Convention
on elimination of all forms of Discrimination against
women.*! The Government of India has an internatio-
nal commitment to ensure right to food for everyone.
Participation, accountability, access to information and
access to effective remedies must be ensured at all levels
of the implementation of the right to food. The Go-
vernment of India has an obligation to respect right to
food without any disctimination.*

Accordingly the Government must respect its
citizen’s right to food and not take any action that ar-
bitrarily deprives people of their right to food. The
Government must protect and enforce appropriate laws

37 Act No. 42 of 2005

38 Indiais a state party to the Covenant and ratified it on 10 April
1979. India is not a party to the Optional Protocol on the to the
International Covenant on Economic, Social and Cultural Rights,
2013.

India has yet to submit a report to the Committee of Economic,
Social and Cultural Rights which is over due by 15 years.

39 See Article 6

40  See Article 24 and Article 27

41 See Article 12 and Article 14

42 See General Comment No .12

to prevent third parties, including powerful people and
corporations from violating right to food of others.
The Government should take positive steps to identify
vulnerable groups. Implement appropriate policies and
programs to ensure their access to adequate food and
water to those who cannot feed themselves for reasons
beyond their control. To fulfil the obligation of right to
food the government must use all its maximum availa-
ble resources in every circumstance to ensure the mini-
mum essential level required to be free from hunger.*

10. ConsTITUTIONAL PROVISIONS

The Constitution of India prohibits discrimination
and recognizes human rights. Right to Life is protected
as a Fundamental Right under Article 21 of the Consti-
tution of India. The expression ‘Life’ in this Article has
been judicially interpreted to mean a life with human
dignity and not mere survival or animal existence. The
Supreme Court of India has interpreted the term right
to Life as, the right to food, water, decent environment,
education, medical care and shelter.”** Right to life pro-
tected under Article 21 of the Constitution includes Ri-
ght to water® and the right to live with human dignity
and all that goes with it namely bare necessities of life
namely adequate nutrition, clothing and shelter over the
head.* The right to life includes right to food.

The Directive Principles of State Policy serve to gui-
de interpretation of fundamental rights, including right
to life protected by Article 21. Right to Food is inherent
to a life with dignity. The State has an obligation to en-
sure food security to see that the citizens are free from
hunger. The state must strive to raise the level of nu-
trition and the standard of living of its people and im-
prove public health among other primary duties.*’The
State must direct its policies towards securing adequate
means of livelihood for its citizens.*The State must rai-
se the level of nutrition and standard of living and im-
prove public health.* The Right to Food a guaranteed

43 SRIVASTAVA, A. Kumar; TIWARY, M. Right fo Food. 4"ed. In-
dia: HRLN, 2009.

44 Chameli Singh and Others .v. State of Uttar Pradesh (1996)2S.C.C
549
45
46
47
48
49

Narmada Bachao Andolan .v. Union of India A.I.R 2000 S.C3741
Francis Corralli Mullin .v. Union Territory of Delhi

See Article 47 of Constitution of India

See Article 39(a) of Constitution of India

See Article 47 of Constitution of India
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Fundamental Right is enforceable under Article 32 of

9350

the Constitution.

11. NationAL Foobp Security AcT, 2013

The Government of India has a legislation to ensure
that right to food is made available to everyone #¢ Na-
tional Food Security Act, 2013.5" This legislation follows a
life cycle approach. The word food is codified in Indian
law. Food has been defined as any substance, whether
processed, partially processed or unprocessed, which
is intended for human consumption and includes pri-
mary food.”Food also includes genetically modified or
engineered food or food™ containing such ingredients,
infant food, packaged drinking water, alcoholic drink,
chewing gum, and any substance, including water used
into the food during its manufacture, preparation or
treatment but does not include any animal feed, live ani-
mals unless they are prepared or processed for placing
on the market for human consumption, plants, prior to
harvesting, drugs and medicinal products, cosmetics,
narcotic or psychotropic substances.™

The Act defines “food security” as a means to sup-
ply entitled quantity of food grains and meal.*The law
address all vulnerable groups of people and provides
that eligible households are given priority which are pla-
ce under the Antyodaya Anna Yojana Scheme.* Indivi-
duals in the following priority groups are entitled to an
AAY card, including: (1) landless agricultural labourers,
(ii) marginal farmers, (iii) rural artisans/craftsmen such
as potters and tanners, (iv) slum dwellers, (v) persons
earning their livelthood on a daily basis in the informal
sector such as porters, rickshaw pullers, cobblers, (vi)
destitute, (vii) houscholds headed by widows or termi-
nally ill 4 persons, disabled persons, persons aged 60
years or more with no assured means of subsistence,
and (viii) all primitive tribal households. Such families
identified as beneficiaries under this scheme can receive
35kg of rice at the rate of Rs.3 and Rs.2 per k.g res-

50  See Article 32(1) of Constitution of India

51 Act No. 20 of 2013

52 See Section 2(j) National Food Security Act, 2013

53 India has only one genetically modified crop BT Cotton.

54 See Section 2(zk) National Food Security Act, 2013

55 See Section 2(1) and Section 2(6) National Food Security Act,
2013

56  See Section 2(3) of the National Food Security Act, 2013

pectively. Coarse grains are distributed at Rs. 1 per k.g.
The State government has to identify people belonging
to the Antyodaya Anna Yojana. Once the beneficiary is
identified they are issued ‘Antyodaya Ration Cards’ so
that they can obtain grains from the fair price shop. *’

The National Food Security Act, 2013 provides for
payment of food security allowance to persons identi-
fied by the State Government in case grains are not su-
pplied. The amount of food security allowance admissi-
ble to entitled persons is determined by multiplying the
difference between the 1.25 times the minimum sup-
port price of the relevant food grain for that marketing
season.” The State Government can also wheat flour in
lieu of the entitled quantity of food grains.”” The Cen-
tral Government allocates food grains to State Gover-
nments at protected prices under the Targeted Public
Distribution System.”” The distribution percentage is
75% for rural population and 50% for urban popula-
tion."!

The law has provisions to provide for nutritional su-
pport to pregnant women and lactating mothers. Preg-
nant and lactating mothers are entitled to meal, free of
charge, during pregnancy and six months after the child
birth, through the local Anganwadi centers. “*Women
are to be provided with maternity benefit of Rupees
six thousand.”The eldest woman in a household can be
considered the head of the household for issue of ra-
tion cards which is an identity for distribution of food
grains. The law covers food security for people living in
remote, hilly and tribal areas.*

Nutritional needs of children are their basic rights.
Children in the age group of six months to six years,

57 ANTYODAYA Anna Yojana. Available at: <http://www.prad-
hanmanttiyojana.co.in/antyodaya-anna-yojana/>. Access on: 28th
Dec. 2016

58 See Section 2(7) and Section 8 of National Food Security Act,
2013. FOOD security allowance in case of non-supply of entitled
food grains. Notification issued by Ministry of Consumer Affairs,
Food & Public Distribution. Dated 28-April, 2015. Available at
<http://pib.nic.in/newsite/mbErel.aspxrrelid=119855>.

59 Section 3(3) National Food Security Act, 2013.

60  See Section3 National Food Security Act, 2013

61 TARGETED public distribution system. Available at: <http://
dfpd.nic.in/public-distribution.htm>. Access on: 20 Oct. 2016.

62 Anganwadi centre provides basic health care in Indian villages.
It is a part of the Indian public health-care system. Basic health-
care activities include contraceptive counseling and supply, nutrition
education and supplementation, as well as pre-school activities. See
https://data.gov.in/dataset-group-name/anganwadi-centers

63 See Section 4, National Food Security Act, 2013

64  See Section 30, National Food Security Act, 2013
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age are to be provided with meal, free of charge, throu-
gh the local Aanganwadi centers. Children, up to class
VIII or within the age group of six to fourteen years,
are to be provided free mid day meal except on school
holidays. Every school and Aanganwadi center must
have facilities for cooking meals, drinking water and
sanitation.”® The State Government, through the local
Aanganwadi , must identify and provide meals, free of
charge, to children who suffer from malnutrition.®

12. MoniTorING BoDIES

Central Government must allocate required quanti-
ty of food grains from central pool to State Govern-
ments.”” Central Government must bear the costs of
transportation of food grains, pay for intra-state expen-
ses, provide assistance to state governments and create
modern storage facilities. The Central Government has
to make funds available while the State Governments
must provide food grains when there is short supply or
provide food allowance to the people. Central Govern-
ment must provide assistance to the States towards cost
of intra-State transportation, handling of food grains
and Fair price deals.

There are provisions for creating an internal grie-
vance redressal mechanism. Every State Government
must put in place an internal grievance redressal mecha-
nism which may include call centres, help lines, desig-
nation of nodal officers. The State Government must
appoint or designate, for each district, an officer to be
the District Grievance Redressal Officer.”® State Go-
vernment shall, by notification, constitute a State Food
Commission.”’Odisha is the first state in Indi to set up
a State Food Commission to monitor the implementa-
tion of the National Food Security Act. " Any public
servant or authority found guilty, who fails to provide
relief is laible to pay a penalty of Rs. 5000."

65  See Section 5, National Food Security Act, 2013

66  See Section 6, National Food Security Act, 2013

67  See Section 22, National Food Security Act, 2013

68  See Section 15, National Food Security Act, 2013

69  See Section 16, National Food Security Act, 2013

70  ODISHA to set up State Food Commission. Available at:
http:/ /www.thehindu.com/news/national / other-states/odisha-to-
set-up-state-food-commission/article8353728.ece>. Access on: 8
Oct. 2016

71  See Section 33

13. RigHT 1O SAFE FOOD

Right to adequate and safe food needs regulations to
make food safe. These regulations must cover food hygie-
ne, quality and labelling standards, labour conditions and
land tenure. Regulations must also protect against unfair
market practices, such as withholding price information
or creating monopolies. States must take action to iden-
tify vulnerable groups and design policies that improve
their access to food-producing resources or income.

In Centre for Public Interest vs Union Of India &Ors
the Supreme Court of India held that the right to life
and human dignity also encompasses the right to have
food articles and beverages which are free from harmful
residues such as pesticides and insecticides. The Court
asked the Food Safety and Standards Authority of India
(FSSAI) to conduct periodical inspection and monitor
fruit and vegetable markets. The Court held;

Enjoyment of life and its attainment, including
right to life and human dignity encompasses within
its ambit availability of articles of food, without

insecticides or pesticides residues, veterinary drugs
residues, antibiotic residues, solvent residues.

India passed the National Food Safety and Standards
Act, 2006.7 'This law covers food safety which is defined
as the assurance that food is acceptable for human con-
sumption according to its intended use. The Food Safe-
ty and Standards Authority of India”™ has been created
for laying down science based standards for articles of
food and to regulate their manufacture, storage, distri-
bution, sale and import to ensure availability of safe
and wholesome food for human consumption. Ministry
of Health & Family Welfare, Government of India is
the Administrative Ministry for the implementation of
FSSALA consumer can complain to the Food Safety
Officer or a Designated Officer of the area or Food Sa-
fety Commissioner of the State. The FSSAI has power
to recall and remove marketed food from distribution,
sale and consumption any food which is unsafe.

14. Problems in Making Food Security a
Reality

Food Security is a comprehensive term that inclu-
des availability of food, accessibility and affordability.

72 Act No.34 of 20006
73 Hereinafter referred to as (FSSAIT)
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Country should be able to produce or import food
required by it for its citizens. There should be enough
stock of food in store in granaries for emergencies. A
situation of non-availability of food should not arise.
People should not be forced to go in search of food.
The food that is available with the government must be
easily accessible to its citizens. The Food that is available
and accessible with the government must be affordable
to the poorest of the citizens.

India has a legislation, the world’s best schemes and
yet it cannot feed its hungry people. The fundamental
problem with the National Food Security Act is the law
delegate’s power to the State Government and there is
often conflict with the Central Government and State
Government over the allocation of food grains to sta-
tes. Hence many states suffer from shortage of food
grains. There are huge costs in procuring food grains.
State Government are unable to bear costs. States do
not have storing facility and transport facility to transfer
the food grains.

People are unable to benefit from the Targeted Pu-
blic Distribution system. People do not have employ-
ment hence they have no regular income. The Ration
shops close by the time the poor laborers reaches home.
The laborer has make a tuff decision of forfeiting work
and to go and buy food grains.” Food grains are not
distributed in the required quantity to the Ration shops.
There are times when food grains are not available at
the fair price shops. In some areas there is a nexus be-
tween private mill owners and corrupt civil supply offi-
cials. Hence only the very inferior food grains are sup-
plied to the ration card holders.

The Fair price shop dealers are not appointed on a
fair basis. There are errors in the manner of identifica-
tion of target groups. Fraudulent names are including
which denies benefits to the needy sections of socie-
ty.” Procedure for obtaining food grains is long. No
monitoring body and no one supervision process exists
to check loopholes within the system. There is no pu-
nishment for those found guilty of diversion or wasting

74 BALANL S. Functioning of the Public Distribution System An Ana-
Wtical Report. December 2013. Available at: <http://www.prsindia.
org/administratot/uploads/general/1388728622~~TPDS%20
Thematic%20Note.pdf>. Access on: 30th Dec. 2016

75 PUBLIC Distribution System, functioning, limitations, re-
vamping. Available at: <http://www.civilserviceindia.com/subject/
General-Studies/notes/public-distribution-system-functioning-lim-
itations-revamping.html>. Access on: 28th Dec. 2016

public resources.

The law does not act as a permanent poverty alle-
viation measure. While it does provide some immediate
relief, it fails to provide enduring food security to the
poor. It would be more appropriate to focus on stra-
tegies that reduce poverty and stabilize prices of food
grains.

15. Rerorms NEEDED

India needs to encourage co-operative Marketing
societies which can sell food grains to consumers di-
rectly. This will eliminate the middlemen and also elimi-
nate profiteering and black marketing. Bigger societies
could have their own storage and warehousing facilities.
This will go a long way in reduction of storage losses.
The Food Corporation of India should buy food grains
from co-operative marketing societies.

Cooperative marketing have made good progress in
states like Maharashtra, Andhra Pradesh, Tamil Nadu,
Uttar Pradesh and Bihar. The sugarcane marketing so-
cieties in Bihar and Uttar Pradesh protect the interests
of the members. Cooperative societies in Maharashtra
specialize in the sale of tobacco, fruits and vegetables.”
Attempts have to be made to use technological solu-
tions to track wastage and rotting of food grains.” In
Tamil Nadu, consumers can obtain the stocks position
via SMS, and in Chattisgarh, the timing of the arrival
of the supplies to the fair price shop. Chhattisgarh has
a system for tracking the entire chain from farmer to
consumer. Andhra Pradesh has issued smart cards to
beneficiaries at fair price shops and Rajasthan issues
coupons.

16. FiNAL CONCLUSIONS

India has to work on making food procurement pro-
gram and food assistance program more effective. India

76 ASSESSMENT of State Implementation of Business Re-
forms. September 2015. Available at: <http://dipp.nic.in/English/
Investor/Ease_DoingBusiness/StateAssessmentReport_14Septem
ber2015.pdf>.

77 PUBLIC Distribution System & Food Security. Available at:
<http://planningcommission.nic.in/plans/mta/mta-9702/mta-
ch8.pdf>. Access on: 28th Dec. 2016
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needs an effective system to identify poor families whi-
ch will help in making the targeted public distribution
system a success. The other area is India needs refor-
ms for farmers. Support must be provided to farmers.
Farmers need training in agricultural best practices and
access to inputs, credit, storage and technology to in-
crease their productivity in a sustainable way. This will
raise their own living standards and produce surpluses
to help nourish others. Farmers need reliable markets
into which they can sell their crops each season and an
adequate price to compensate them for their efforts and
provide incentive to continue production the following
year. Farmers need to be provided with crop insurance
and other risk management tools so they can rebound
from crop failures or other growing season fluctuations.
Farmers must be able to own their land and pledge it.
India needs investment to make right to food a reality.
This investment is required to build better state of the
art facilities to store food grains. The Government of
India must encourage private sector investment. Private
Companies must use their funds under corporate social
responsibility and invest in all areas be it transportation,
distribution, storage and energy infrastructure; agricul-
tural research and development; agricultural science, ex-
tension, education and the promotion of best practices.
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Resumo

O presente artigo tem o objetivo de fazer uma andlise da seguranga ali-
mentar sob a 6tica do Direito Econémico Internacional. Primeiro discorre
sobre as causas da inseguranca alimentar, em seguida faz um histérico global
e brasileiro, contextualizando a questao no Direito Econdémico Ambiental
Internacional e na defesa dos Direitos Humanos, para, por fim, tratar da
problematica sob a perspectiva da governanca global. A conclusdo princi-
pal do trabalho é que a inseguranca alimentar vem sendo causada pela ma
distribuicdo e nao por falta propriamente de alimentos e que as ferramentas
de governanga global para coordenar interesses antagbnicos na busca do
objetivo comum da erradica¢do da fome tém muito a melhorar. A metodo-
logia escolhida foi a analise qualitativa com pesquisa documental, legislativa
e bibliografica.

Palavras chave: Seguranca Alimentar, Objetivos do Desenvolvimento Su-
stentavel, Governanca Global

ABSTRACT

This article analyses food security mainly from the Economic Interna-
tional Law perspective. First, it brings the causes of food insecurity, then
the global and Brazilian history to contextualize the issue using Internatio-
nal Environmental Law, Economic Law as well as Human Rights, to finally
address the problem using the lens of global governance. The main argu-
ment of this paper is that food insecurity is being caused by misdistribution
rather than by lack of food, and that the tools of global governance to
coordinate conflicting interests in pursuit of the common goal of hunger
eradication have much to be improved. The methodology used was the qua-
litative analysis with documental, legislative and bibliographic research.

Key words: Food Security, Sustainable Development Goals, Global
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1. INTRODUCAO

A fome ¢ um problema de ordem mundial e nenhu-
ma nacio estd imune a esta dificuldade, nem mesmo os
paises mais desenvolvidos.! Com o avango tecnolégico
nos meios de produgo, o problema deixa de ser de pro-
dutividade insuficiente e passa a se concentrar na ma
distribui¢ao, na sonegacio alimentar e no desperdicio.
Além disto, outro problema ¢ o fato de que a cadeia ali-
mentar humana estd nas maos de grandes corporagdes
que dominam o destino dos recursos gerados. Uma
consequéncia disso foi o andncio realizado em junho
de 2009, apds 0 aumento dos pregos dos alimentos e da
crise internacional de 2007-2008, em que o nimero de
pessoas com fome no mundo chegou ao recorde histo-
rico de 1,02 bilhio de pessoas.

A inseguranca alimentar tem sido um problema
recorrente ao longo da historia e, sem ddvida, a fome
tem sido manifestada devido a um conjunto de fatores
¢ em certos locais, por quebras de safra, pragas, guerras
e conflitos, epidemias ou pelo aumento da populagio.’
A perda de colheitas, pragas e a explosido populacional
nao foram abordadas de forma eficaz e nos ultimos 20
anos tém-se acrescentado outras causas potenciais de
inseguranca alimentar, na medida em que seu alcance
ndo ¢ agora apenas local, mas potencialmente mundial.

As tentativas de aumentar a seguranca alimentar esba-
ram em dois grandes problemas que estdo relacionados: o
primeiro deles ¢ o atual modelo do sistema internacional
alimentar que estd baseado em monoculturas altamen-
te dependentes de agrotoxicos e sementes transgénicas
(GMOs), cuja producio esta voltada para a exportacio;
o segundo € que os principais atores neste sistema sao as
empresas transnacionais (ETNs), cuja finalidade precipua
ndo ¢ a erradicacdo da fome, mas a geracdo de lucros.
Hstas sdo duas vatiaveis intervenientes importantes na
analise das iniciativas adotadas pelas organizacoes inter-
governamentais e nao-governamentais que buscam dar
respostas ao problema da fome no mundo.

1 KEARNS, Antony P. The Right to Food Exist via Customary
Internacional Law. Suffok Transnational Law Review. Vol.22, n.1,
pp- 223-257,1998-1999.

2 COSTA, Claudia V.;; BEGNIS, Heron Sergio M. Revista de Eco-
nomia & Rela¢des Internacionais. Fome mundial: uma anilise de
suas causas ¢ da atuacio da FAO. Vol. 12(24), pp. 44-60, 2014.

3 PEARSON, Craig. A fresh look at the roots of food insecurity.
In: RAYFUSE, Rosemary; WEISFELT, Nicole (Orgs.). The chal-
lenge of food seccurity: internacional policy and regulatory frame-
works. Cheltennham, UK: Edward Elgar, 2012.

Desse modo, a comodificagio dos alimentos que
ocorre a partir da ado¢do do modelo da monocultura
esta no centro do debate sobre a seguranca alimentar,
pois coloca o debate entre os dois paradigmas: um cen-
trado no mercado global voltado a exportagio, cujo ob-
jetivo principal nao é a erradicagao da fome e que coloca
em perigo a biodiversidade; e outro voltado para a pro-
ducio e distribuicao no mercado local, que preserva a
biodiversidade e protege o conhecimento tradicional da
agticultura familiar.* Reforcando esse argumento com
um aporte tedrico mais robusto em relagio ao segundo
paradigma, Shaw sintetiza:

De forma mais ampla, com a multiplicagio das crises
ambientais, com a pilha crescente de disfunc¢Ges
sociais da vida urbano-industrial e com a agricultura
industrializada gerando mais inseguranca alimentar,
a agricultura familiar passa a ter relevancia nio sé
para camponeses, mas para todos potencialmente
ameacados pelas consequéncias catastroficas do
paradigma global focado s6 no capital, organizando
produgio, a comunidade ¢ a propria vida. * Este
ano novo de 2016 marcou o inicio da vigéncia dos
Objetivos do Desenvolvimento Sustentavel (ODS),
e da Agenda 2030, sucedinea da Agenda 21 que
estabeleceu oito Objetivos do Milénio (ODM)
os quais foram perseguidos, desde 2000 até 2015.
Eles tiveram papel fundamental para estruturar
politicas publicas em torno de: reducido da pobreza;
ensino basico universal; igualdade entre os sexos
e autonomia das mulheres; menos mortalidade
infantil; melhor saude materna; combate a Aids,

malaria e outras doencas; sustentabilidade ambiental
e parceria mundial para o desenvolvimento.

Para atingir esses objetivos, a Organizacao das Na-
¢oes Unidas trabalhou, até o ano passado, com um con-
junto de 18 metas, monitoradas por 48 indicadores. Es-
sas metas decorriam da Declaracao do Milénio, o mais
importante compromisso internacional em favor do de-
senvolvimento e da eliminagdo da pobreza e da fome no
mundo, assinada em setembro de 2000, por represen-
tantes de 191 estados membros da ONU, incluindo 147
chefes de Estado. Ja a primeira dessas metas era reduzir
pela metade os casos de extrema pobreza e desnutri¢io.

4 SHIVA, V. Monoculturas Da Mente. Perspectivas Da Biodi-
versidade E Biotecnologia. Sio Paulo: Gaia, 2003; CARSON, R.
Primavera silenciosa. Editora Gaia, 2015.

5 Tradugao livre do trecho: “More broadly, as environmental cri-
ses multiply, as the social dysfunctions of urban-industrial life pile
up, and as industrialized agriculture creates greater food insecurity,
the “peasant way” has relevance not only to peasants but to every-
one threatened by the catastrophic consequences of global capital’s
vision for organizing production, community, and life itself.”” SHAW,
D. World Food Security: A History since 1945. 2007 edition ed.
Basingstoke England ; New York: Palgrave Macmillan, 2007.
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O relatorio da ONU, intitulado The Millenninm Develo-
pment Goals Report © demonstrou que a maiotia dos pai-
ses, inclusive o Brasil, conseguiu alcangar ou se aproxi-
mar dessas metas, o que refor¢a o argumento da eficacia
desses instrumentos de sof? /aw, que mesmo nao prevendo
sangdes por descumprimento, tém capacidade de gerar
comprometimento e cooperacao dos paises em busca de
resultados. No caso especificamente da primeira meta o
resultado foi bastante expressivo, trés anos antes do prazo
ja se havia superado a meta, chegando a dois tercos de
erradicacdo de pobreza. No tocante a desnutricio ficou
muito proxima, ela atingia 23.3 % da populacio dos pai-
ses em desenvolvimento em 1992 e caiu para 12.9 % em
2014, isso corresponde a 45 % de queda, quase alcangada
a meta de reducao pela metade, portanto.

Porém, por outro lado, 0 mesmo relatdrio deflagrou o
quanto ainda hd para ser alcancado, mais de 800 milhoes
de pessoas ainda estio malnutridas, o saneamento basico
ainda nao chegou para quase um terco da populacao do
mundo e a extrema pobreza tem matado na ultima década
o triplo do que a Segunda Guerra Mundial”. Ha um déficit
massivo na efetivacao de direitos humanos, tanto dos civis
e politicos, como dos econdmicos, sociais e culturais.

Os principais desafios sdo enfrentados por paises com
menor desenvolvimento relativo. E uma das razoes é o fi-
nanciamento, enquanto paises industrializados chegam a
arrecadar 50 mil ddlares por pessoa, paises menos desen-
volvidos como a India nem chegam a duzentos délares.®
Assim a capacidade desses paises para financiar medidas
para implementar os ODS fica de antemao prejudicada.

Além disso, nos paises de menor desenvolvimento
relativo a capacidade de aumentar essa arrecadagio é
limitada. A tributacio sobre o consumo tem uma ca-

6 ONU. The Millennium Development Goals Report. 2015. Dis-
ponivel em: < http://www.un.org/millenniumgoals/2015_MDG_
Report/pdf/MDG%202015%20rev%20(July%201).pdf > Acesso
em 10 de outubro de 2016.

7 “poverty and undernourishment cause some 18 million painful
deaths each year, some 450 million during the MDG period, while
the entire Second World War caused ‘only’ around 60 million deaths.
This estimate is based on the WHO?s classification of deaths by
cause, counting as poverty-related all those death causes that are
essentially confined to the poor countries. When almost no one dies
of diarrhea in the affluent countries and millions die from diarrhea
in poor countries, then I assume that diarrhea is a poverty-related
cause and diarrhea deaths are poverty-related. I use the WHO’s data
for 2004 as this year is roughly in the middle of the MDG period.”
POGGE, Tomas. The Hunger Games. Food ethics (2016) 1: 9.
June 2016, Volume 1, Issue 1, pp 9-27

8 POGGE, Thomas e MEHTA, Krishen. Global tax fairness.
Nova York: Oxford University Press, 2016, p. 291.

racteristica de nao proporcionalidade, fazendo com que
os mais pobres paguem mais tributos e as tributagcdes
sobre a renda e patrimonio costumam ser evadidas ou
elididas por esquemas ou planejamentos tributarios que
tendem a reverter recursos para fora desses paises.

Assim, o aspecto econémico e financeiro precisa
também ser levado em consideragio, junto com a ana-
lise ambiental e social. Desse modo, o presente artigo
visa contribuir com a analise transdisciplinar das causas
que promovem a inseguranca alimentar e as suas im-
plicagdes nas dimensdes internacional e nacional, bem
como seus desdobramentos no Direito Economico e
as contribui¢des do direito para a solugdo do problema
da fome a partir do marco conceitual da governanga.
A metodologia escolhida foi a analise qualitativa com
pesquisa documental, legislativa e bibliografica.

2. CAUSAS ESTRUTURAIS DA INSEGURANCA
ALIMENTAR

Josué de Castro, em seu livto Geografia da Fome — O
dilema brasileiro: pao ou ago’, aponta que a fome é um feno-
meno recorrente de natureza social e natural que recebe
pouca aten¢dao da academia e constrange a sociedade.
Como se pode ver do grafico a seguir, esta afirmacio
feita da década de 1960 é verdadeira e somente passa a
fazer parte das discussdes académicas a partir das crises
alimentares mundiais de 2006 e¢ 2008 que levaram ao
aumento de populages expostas a fome.

2.1. Sobre seguranca alimentar

.

Fonte: Web of Science — artigos publicados sobre seguranga
alimentar. '’

1974
1975

9 CASTRO, Josué de. Geografia da fome: o dilema brasileiro:
pao ou ago. 10. ed. Rio de Janeiro: Antares, 1983.
10 Esta pesquisa foi feita no dia 04/08/16 no website da Web of

Omica

A

DENNY, Danielle Mendes Thame; CASTRO, Douglas de; MACHADO, Alexandre Ricardo; FILHO, José Valverde Machado; WITT, Gabrielle Fontes. Seguranga alimentar e a governanga econ

& global . Revista de Diteito Internacional, Brasilia, v. 14, n. 1, 2017 p. 125-141

12


http://link.springer.com/journal/41055/1/1/page/1

Tomas Pogge identifica que “é notério o conheci-
mento atualmente que a humanidade ja tem, ha algum
tempo, todos os meios econdémicos, tecnolégicos e ad-
ministrativos para a erradicagdo completa da pobreza
extrema em nosso planeta.” ' Nesse sentido, a desigual
distribui¢ao dos alimentos e o precario acesso aos mes-
mos pela populagio ¢ a primeira questdo essencial para
entender as causas da inseguranca alimentar e as conse-
quéncias da desnutri¢ao, a qual, por sua vez, contribui
para a promogao de doengas, tendo por si um grande
impacto.

A inseguranca alimentar diz respeito a falta de nu-
trientes ¢ alimentos para a populagio permanecer
“viva”, estando diretamente ligada ao acesso diario a
alimentos minimamente caldricos que sio indispensa-
veis para que haja energia suficiente para a realizagdo de
atividades pelo individuo e do préprio funcionamento
do organismo.” Em 2000, de acordo com a Organiza-
¢do das Nagoes para Agricultura e Alimentagao — FAO
— por exemplo, um adulto, para ser considerado bem
nutrido, deveria ingerir 2.500kcal por dia. Estas 2.500
kcal seriam, entao, a linha divisoria de identificacio dos
adultos que se alimentam além, aquém ou de acordo
com o necessario a0 bom funcionamento do organis-

mo.

A saude vinda do latim ‘salute’, significa conserva-
¢do da vida, vai depender da satisfacao das necessidades
bioldgicas basicas, o que lhe assegura as condi¢oes mi-
nimas para o seu desenvolvimento, sendo atendidas as
necessidades primarias para seu bem-estar. Nota-se que
somente alimentar os famintos nao alcanca totalmente
o objetivo para erradicar a fome.

Seja qual for o método de analise e monitoramento
da inseguranca alimentar, serd preciso primeiro definir
o que ¢ considerado fome e em seguida quais procedi-
mentos para estimar que a pessoa esta enquadrada nesse
conceito. O mais usado ¢ o da FAO que define extrema
forma de inseguranca alimentar quando a energia inge-

Science tendo como parimetro o termo “food security”.

11 Tradugio livre para o trecho “It is widely understood now that
humanity has been in possession, for some time, of the economic,
technological and administrative means for the complete eradication
of severe poverty on our planet”. POGGE, Tomas. The Hunger
Games. Food ethics (2016) 1: 9. June 2016, Volume 1, Issue 1, pp
9-27

12 NUNES, Mérces da Silva. O direito fundamental a alimen-
tagio: ¢ o principio da seguranca. Rio de Janeiro: Elseiver, 2008.

13 BEURLEN, Alexandra. Direito humano a alimentagdo ad-
equada no Brasil. 3.ed. Curitiba: Jurua, 2008.

rida pelos alimentos ¢ insuficiente para suprir as neces-
sidades minimas de uma vida sedentaria pelo periodo
maior de um ano.'

Hsse conceito tem algumas falhas, s6 considera a
ingestdo energética, porém seres humanos nio conse-
guem viver apenas de energia precisam de nutrientes
como proteinas, vitaminas, minerais e alguns micronu-
trientes para ser adequadamente nutrido e, em alguns
casos, até para sobreviver. Principalmente trés deficién-
cias nutricionais relativas a pobreza tém causado milha-
res de mortes anualmente®: a de vitamina A cuja defi-
ciéncia aumenta substancialmente o nimero de mortes
anuais de sarampo, diarréia e malaria e também causa
muita deficiéncia visual e cegueira; a falta de ferro que
gera anemia generalizada em paises pobres, provocando
mortes em adultos, criancas e gestantes; a deficiéncia de
zinco que, por sua vez, contribui substancialmente para
as mortes por diarreia, pneumonia e malaria em criancas
menores de cinco anos; e a deficiéncia de iodo, a qual
impede o desenvolvimento intelectual e fisico.

Além disso, o conceito nio leva em conta que cen-
tenas de milhGes de pessoas em regiGes pobres estao
infectadas com parasitas que facilmente chegam a ab-
sorver mais de um terco dos nutrientes que sao consu-
midos. Muitos, ainda sofrem de patologias que impe-
dem a absor¢ao adequada de nutrientes pelo intestino
delgado. Para piorar, o conceito considera o minimo de
ingestdo energética necessario para uma vida sedentatia,
mas nessas regioes esse estilo de vida nao ¢é realidade.

Ha, portanto, o desafio de fazer com que a popula-
¢do consiga atingir e manter uma alimentacao adequada,
ou seja, acessar os alimentos em quantidade suficiente e
que os mesmos sejam de qualidade. Também, de nada
adianta assegurar o acesso ao alimento se 0 mesmo nao
for seguro, podendo trazer doengas ou complicacGes
para a saude.'® Existem requisitos minimos sobre uma
alimentacao humana correta, no que tange a garantia de
alimentos saudaveis, os quais devem ser: (1) seguros, isto
¢, livre de substancias prejudiciais a saide humana; (II)

14 FAO, WFP and IFAD (Food and Agriculture Organization
of the United Nations, World Food Programme and International
Fund for Agricultural Development). 2012. The state of food inse-
curity in the world 2012. Rome: FAO, 2012, p.50.

15 POGGE, Tomas. The Hunger Games. Food ethics (20106) 1:
9. June 2016, Volume 1, Issue 1, p. 11.

16 MULLER, Marcela. Direito fundamental 4 alimentagio ad-
equada no contexto das organizagdes internacionais. Curitba:
Jurua, 2014, p.32-33.
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saudaveis, ou seja, capaz de gerar saide ao ser humano,
portanto nutritivo; e (I1I) culturalmente aceito.

Os sintomas da fome e suas causas se manifestam de
maneiras diferentes em diferentes niveis da sociedade. E
costume ver a fome mostrar-se em nivel individual, mas
a m4 distribuicio dos alimentos existe em alguns niveis
diferentes numa mesma sociedade. Existem cinco dife-
rentes niveis, cuja separacao metodolégica serve apenas
para uma melhor compreensio cientifica sobre o tema.

O primeiro é em nfvel internacional, no qual ha
uma ma distribuicao dos alimentos entre os paises. O
segundo ¢ em nivel nacional, sendo mal distribuidos os
alimentos dentro de certas regides ou areas dentro de
um pais. O terceiro é em nivel de area, em que se nota
uma ma distribuicio de alimentos em bairros ou em
determinadas localidades urbanas. A quarta ¢ em nivel
local de bairro, no qual nao sio distribuidos de forma
igualitaria entre as residéncias e, por dltimo, em nivel de
domicilios, onde os alimentos nio sao distribuidos cot-
retamente entre os proprios membros do mesmo lar."”

3. HistoRrICcO

Em nivel internacional, a preocupagio e o conceito
de seguranca alimentar comegaram a partir da 1* Guer-
ra Mundial mostrando-se que um pais poderia dominar
o outro controlando seu fornecimento de alimentos, ja
que nem todos os paises tinham uma capacidade su-
ficiente de produzir seus préprios alimentos devido
a0 caos de guerra na Europa.”® Somente na década de
1940, que este conceito se referenciou em ambito inter-
nacional, com a cria¢io da FAO e de organismos inter-
nacionais para financiamentos, como o Banco Mundial
(BM)." Ap6s a criacio da FAO, a primeira mencio rea-
lizada a partir da questdo alimentar se da na VII Ses-
sao da Conferéncia da FAO ocorrida em novembro de
1953, em que a assisténcia alimentar ¢ a utilizacdo de
alimentos excedentes era vista como um artefato de se-
guranca alimentar.

17 VALENTE, Luiz Schieck. Direito Humano a Alimentagao:
desafios e conquistas. Sao Paulo: Cortez, 2002.

18 NUNES, Mérces da Silva. O direito fundamental a alimen-
tagdo: e o principio da seguranga. Rio de Janeiro: Elseiver, 2008, p.
58

19 VALENTE, Luiz Schieck. Direito Humano a Alimentagao:
desafios e conquistas. Sao Paulo: Cortez, 2002, p. 41

Esta preocupacio estendeu-se até a metade dos anos
setenta com a crise de escassez de alimentos, pois a ca-
pacidade de producio dos paises estava diretamente
ligada a seguranca nacional. Nesta época, seguranca ali-
mentar nio era considerado um direito do ser humano
em ter acesso aos alimentos, mas sim uma politica de
armazenamento e oferta de alimentos visando a segu-
ranga do pals, ou seja, a preocupacio sempre esteve no
alimento e ndo no ser humano, visto que quanto mais
fosse produzido, mais aumentava sua seguranca.

Decorrente das Grandes Guerras o alimento passou
a ser arma poderosa de uma poténcia em relacio a pai-
ses mais pobres e incapazes de produzir seus proprios
alimentos. Desta forma, os pafses tentavam atingir sua
autossuficiéncia na produgio dos alimentos, buscando
eliminar ou reduzir embargos por motivacdes politi-
cas ou militares. Como resultado, houve um aumento
na produgido de alimentos no inicio da década de 1980,
mas a eliminacdo da fome e da desnutricio no mundo
nio ocorreu. Assim, mostrou-se indispensavel cuidar
do problema de oferta da capacidade de acesso aos ali-
mentos, visto que esses problemas decorriam por se-
rem muito mais problemas de demanda e distribuicao
do que propriamente de producio.

A FAO e a Organizacaio Mundial da Sadde (OMS)
apresentaram em 1983, um novo conceito de seguranca
alimentar, inserindo a “oferta adequada de alimentos, a
sua estabilidade e a dos mercados de alimentacio, bem
como o acesso aos alimentos produzidos”. Trés anos
depois, em 1986, o BM anunciou um conceito de segu-
ranca alimentar, qual seja, “o acesso por parte de todos,

todo o tempo, de quantidade suficientes de alimentos
para levar uma vida ativa e saudavel”.”

No contexto de uma economia globalizada, a
producio, a distribuicdo e o consumo de alimentos
(...) exigem que qualquer anilise/ou abordagem
relativa a questio da Seguranca Alimentar seja
realizada a luz do principio da precaugio que,
em prol da defesa e da protecio da coletividade,
apresenta-se como instrumento que deve ser
empregado na busca de solugbes que permitam
agir com seguranca em toda e qualquer situagdo
que envolva risco potencial que se trate de risco
conhecido ou desconhecido.”!

20 NUNES, Mérces da Silva. O direito fundamental a alimen-
tagdo: e o principio da seguranga. Rio de Janeiro: Elseiver, 2008, p.
58-59.

21 NUNES, Mérces da Silva. O direito fundamental a alimen-
tagdo: e o principio da seguranca. Rio de Janeiro: Elseiver, 2008

p-58.
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Ainda neste mesmo ano, a Capula Mundial de Ali-
mentac¢do, implantou a meta de erradica¢io da fome em
todos os paises e da redugido de pessoas subnutridas até
2015, consolidando também um novo conceito de Se-
guranca Alimentar. A Seguranca Alimentar, nos niveis
individual, familiar, nacional, regional e global, é alcan-
cada quando todas as pessoas tém, a todo momento,
acesso fisico e econdomico a alimentos inécuos (que nao
oferecem risco a saide) e nutritivos para satisfazer suas
necessidades dietéticas e preferéncias alimentares para
uma vida ativa e saudavel.

E em 1990, a FAO e 2 OMS acrescentaram ao con-
ceito de seguranca alimentar as nogoes de “alimento
seguro ou nao-contaminado, de qualidade nutricional
e tecnoldgica, balanceamento da dieta e informacdo”,
visto que a seguranca dos alimentos esta diretamente re-
lacionada ao cuidado, zelo e a atencdo no ato de manter
saudavel a alimentacao de outro ser humano.

Como visto anteriormente desde a década de 1980
até os dias atuais, ha o problema de desigual distribuicao
de alimentos produzidos. Segundo Miiller *, (existem
trés fatores que sustentam e confirmam a continuagao
do agravamento deste problema da alimentacao da po-
pulagio mundial, sendo eles: (I) os problemas decorren-
tes do desperdicio dos alimentos; (II) as controvérsias
permanentes ao comércio internacional devido suas
elevagdes dos precos bem como a quebra do funciona-
mento da produgdo nacional de alimentos; (I1I) e a desi-
gualdade norte-sul sobre o acesso a alimentac¢ao, devido
a escassez de recursos e de fornecimento dos alimentos
para as pessoas.

Percebe-se, portanto que o conceito de Seguranca
Alimentar e Nutricional (SAN) estd em constante esta-
do de formulacio, pois trata-se de tema global com uma
pauta extensa e capilar, que se intetliga as principais
transformacoes ocorridas na sociedade moderna, como
por exemplo, em relacio a fome que se apresenta sob
diversas circunstancias ocasionadas por guerras, instabi-
lidade politica ou mesmo pelos fenémenos naturais, tais
como mudangas climaticas que interferem na produgao
de alimentos. Ou mesmo, pela correlagio do tema com
a saude humana e o consumo do alimento adequado e
saudavel.

22 MULLER, Marcela. Direito fundamental 4 alimentagdo ad-
equada no contexto das organizagdes internacionais. Curitba:
Jurua, 2014, p.42.

4, No BrasiL

Tal transformacdo conceitual ¢ mesmo de com-
preensao se verifica também em relagdo a propria “se-
guranga alimentar”, que no Brasil tem estado em debate
e modelagem ha mais de vinte anos. Nesse sentido, o
documento final da I Conferéncia Nacional de Alimen-
tacdo e Nutricdo, realizada em 1986 estabeleceu o con-
ceito como sendo “a garantia, a todos, de condi¢des de
acesso a alimentos basicos de qualidade, em quantidade
suficiente, de modo permanente e sem comprometer o
acesso a outras necessidades basicas, com base em prati-
cas alimentares que possibilitem a saudavel reprodugio
do organismo humano, contribuindo, assim, para uma

existéncia digna.”*

No campo legal brasileiro, o advento da Lei n°
11.346, de 15 de setembtro de 2006 ctia o Sistema Na-
cional de Seguranca Alimentar e Nutricional — SISAN
com vistas a assegurar o direito humano 2 alimenta¢io
adequada. O marco legal

estabelece as defini¢des, principios, diretrizes,
objetivos e composicio do Sistema Nacional de
Seguranga Alimentar e Nutricional — SISAN, por
meio do qual o poder publico, com a participagido
da sociedade civil organizada, formulard e
implementara politicas, planos, programas e agdes

com vistas em assegurar o direito humano a
alimenta¢do adequada.®

A contextualizacio eclaborada, remete a algumas
consideracoes. A primeira delas esta relacionada a con-
ceituacdo de seguranga alimentar global diante de uma
perspectiva contemporanea que ainda carece de melhor
compreensdo em face de seu alargado escopo e, que
possa ser internalizada e compreendida no Brasil a par-
tir de uma visdo sistémica que observe as variaveis cul-
tural, social, ambiental, econdmica, satde publica etc) e
que considere conjunturas regionais e locais.

Outro aspecto esta no campo juridico-legal, que
carece ainda de uma ampliagdo e aperfeicoamento da
estrutura legal, bem como de aprofundamento doutri-
nario, tendo em vista o principal marco legal ter apenas
uma década de vigéncia. Isso significa dizer, que o “di-
reito a alimentacao” previsto na carta magna coloca em
perspectiva, especialmente para o Poder Publico novos

23 LEAO, Marilia (Org). O Direito Humano a Alimentagio Ad-
equada e o Sistema nacional de Seguranca Alimentar e Nutricional.
Brasilia: ABRANDH, 2013, p. 15.

24 Lein® 11.346/2006, art. 1°.
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deveres até entao nao percebidos e devidos em politicas
publicas.

Por fim, a seguranca alimentar e nutricional trata-se
de tematica nova, porém estratégica para a sociedade
contemporanea e, aguarda-se que ganhe mais espago na
agenda do poder publico, setor empresatial, academia e
sociedade civil com o objetivo macro de garantir as pre-
sentes e futuras geracdes uma satisfatoria qualidade de
vida a partir de uma alimentacdo saudavel e adequada.

Estio em tramite no Congresso Nacional brasileiro
trés projetos de lei. O primeiro dispde sobre a redugao
do desperdicio de alimentos, estabelecendo que

os estabelecimentos dedicados a comercializacio
ou manipula¢do de alimentos firmarao contratos de
doagio a organizacoes de natureza social dedicadas
a coleta e distribuicio de alimentos e refeicoes,
ou de doacdo ou venda a empresas dedicadas a
producio de ragdo animal e a compostagem. Isenta
o doador de responsabilidade por dano ocasionado
pelo consumo do bem, desde que nio caracterize
dolo e negligéncia. %

O segundo estabelece a Politica Nacional de Com-
bate ao Desperdicio de Alimentos, com o objetivo de
“aumentar o aproveitamento dos géneros alimenticios
disponiveis para consumo humano em territério na-
cional”, mitigando, assim o desperdicio alimentar com
o “uso dos alimentos improprios para o consumo hu-
mano em atividades de reciclagem e de alimentacao de
animais”. O terceiro projeto de lei, por sua vez, esta-
belece as diretrizes para a “Politica Nacional de Erra-
dicacio da Fome e de Promocio da Funcio Social dos
Alimentos - PEFSA, fundamentada em uma sociedade

fraterna, justa e solidaria”.*’

Assim, se no passado a agenda da SAN estava volta-
da a garantir a capacidade de cada pafs produzir sua ali-
mentacio, bem como a inseguranca alimentar decorrida
da producio insuficiente de alimentos, sobretudo, entre
os paises pobres, isso tem sido ampliado. A importancia
da SAN, na atualidade e seu conceito tem sido objeto
de permanente construgdo e evolucio diante das trans-
formagoes vivenciadas pela sociedade e tem abarcado
temas relacionados a saide humana, especialmente o
combate a obesidade e sobrepeso, a saudabilidade e
qualidade nutricional dos alimentos, bem como a am-
pliacdo das condicoes de oferta acessivel de alimentos.

25 PROJETO DE LEI DO SENADO n° 672, de 2015
26 PROJETO DE LEI DO SENADO n° 675, de 2015
27 PL 6867/2013 — CAMARA DOS DEPUTADOS

Isso por meio do incremento da producio, em especial
na agricultura tradicional, familiar, urbana, periurbana,
no processamento, na industrializacdo, na comerciali-
zagdo e no abastecimento, que demandam ag¢des inter-
setoriais que devem orientar governos e suas politicas

publicas.

5. DEsPERDICIO

De acordo com a FAO, o volume de desperdicio de
alimentos em todos os paises, tem sua diversidade. Em
um lado da balanga tem-se o desperdicio em ambito in-
ternacional, chegando a 1,3 bilhdo de toneladas por ano,
suficiente para alimentar mais que o dobro das pessoas
que hoje sofrem da falta de alimentos; e do outro lado,
a questdo em que por volta de 870 milhdes de pessoas
ainda passam fome.”

A avaliacdo ambiental de todos os produtos é ba-
seada em uma abordagem de ciclo de vida que engloba
todo o “ciclo alimentar”, incluindo a producao agricola,
processamento poés-colheita e armazenamento, distri-
bui¢io, consumo ou a sua eliminacdo. Algumas dessas
perdas se ddo em cada fase da cadeia de fornecimento
dos alimentos, principalmente em pafses em desenvolvi-
mento, como a falta de armazéns adequados, de estradas
e de sistemas de refrigeracao. Ha também problemas de
perdas em paises desenvolvidos, no qual desperdicam
mais comida nas etapas apos o fornecimento aos vare-
jistas, que encomendam, servem e exibem os produtos,
e seguindo esta cadeia até os consumidores finais que,
muitas vezes, ignoram os restos de alimentos ainda na
geladeira, descartando alimentos ainda validos ou, em
razao do tempo, podres.

Esse mesmo estudo realizado pela FAO?, nio cal-
culou somente os volumes de alimentos desperdicados,
calculou também os seus impactos ambientais, ja que
esse desperdicio, além de causar enormes problemas
sociais e econoémicos, traz impactos sobte recursos na-

28 TFAO. Organizacao das Nagoes Unidas para a Alimentagio e
a Agricultura. O desperdicio alimentar tem consequéncias ao
nivel do clima, da agua, da terra e da biodiversidade — novo
estudo da FAO. Roma, 2013. Disponivel em: <http://www.fao.org/
news/story/pt/item/204029 /icode/>. Acesso em: 05 jun. 2016.
29  FAO. Organizacao das Nagoes Unidas para a Alimentagdo e
a Agricultura. O desperdicio alimentar tem consequéncias ao
nivel do clima, da agua, da terra e da biodiversidade — novo
estudo da FAO. Roma, 2013.
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turais disponiveis. Assim, quanto maior for a quantida-
de de alimentos perdidos ou desperdicado ao longo da
cadeia de abastecimento, maiot serd o custo ambiental.
Os impactos ambientais sio avaliados em quatro com-
ponentes: clima, 4gua, solo e biodiversidade.

Todo este manancial de recursos naturais disponi-
veis para a produgdao de alimentos, com o tempo vai
contribuindo para sua escassez, pois alimentos produ-
zidos que ndo iram ser consumidos, além de estarem
desfazendo-se do proprio alimento, perdem os recursos
naturais que a natureza levou milhares de anos para dis-
ponibilizar®

6. COMERCIO INTERNACIONAL E MEIO AMBIENTE

O préximo ponto sobre a desigual distribuicdo,
aborda o comércio internacional quanto as causas da
fragilizacdo da economia local. A estabilidade de uma
economia local, decorre dos pequenos agricultores, res-
ponsaveis pela producio de alimentos primarios que vi-
rdo a ser comercializados e conseguem manter sua vida
¢ sua familia na drea rural, garantindo também a quali-
dade sobre os alimentos. O problema surge quando ha
uma abertura de mercado para multinacionais, pois elas
acabam prejudicando o pequeno agricultor, uma vez
que os investimentos na produ¢ao sao estrangeiros e os
lucros tendem a ndo permanecer no local de produgio.

O mercado de alimentos global ¢ dominado por
pequeno numero de empresas que dominam a oferta
de mercado, pois hd poucos vendedores para muitos
compradores. Esse ¢ um dos principais obstaculos do
direito social fundamental a alimenta¢io adequada. Isso
porque somente as maiores empresas possuem ¢ pet-
manecem com o controle da producao, da comerciali-
zacao de sementes e, posteriormente, do alimento com
o seu devido preco junto ao mercado de commodities.”

Dessa maneira, por ndo serem de seu interesse, es-
tes oligopdlios niao visam as pequenas produgdes de
alimentos, que sao os principais responsaveis pela se-
guranca alimentar, especialmente para as pessoas mais
desprovidas, pela sua dificuldade ao acesso ao que é

30 MULLER, Marcela. Direito fundamental a alimentagio ad-
equada no contexto das organizagdes internacionais. Curitba:
Jurua, 2014, p.43.

31 ZIEGLER, Jean. Destruigdo em massa: Geopolitica da
fome. Sao Paulo: Cortez, 2013.

ofertado pelas grandes industrias. E, por fim, a desigual-
dade norte-sul, em que os paises do Norte apresentam
melhores condi¢oes de acesso e qualidade dos alimen-
tos do que comparados aos do Sul. Neste sentido, Moe-
ller constata:
Organizagbes como empresas multinacionais, ou
pelo menos os partidos politicos influenciados
por suas doagbes, parecem estar ganhando cada
vez maior controle sobre os governos em todos os

niveis, do local ao global, e estao tomando o poder
das mios dos.*

A problematica da erradicagiao da fome estd associa-
da a intensificagao do processo de internacionalizagdo
das empresas transnacionais (ETNs) ligadas ao setor
agricola e apresenta um complicador para se chegar a
um consenso minimo quanto as causas estruturais da
fome e as formas de seu combate: seu objetivo primario
nao ¢ a erradicagdo da fome, mas o acimulo de capital,
que segundo Foster:

Capitalist economies are geared first and foremost
to the growth of profits, and hence to economic
growth at virtually any cost—including the
exploitation and misery of the vast majority of the
world’s population. This rush to grow generally
means rapid absorption of energy and materials
and the dumping of more and more wastes into
the environment—hence widening environmental
degradation. Just as significant as capitalism’s
emphasis on unending expansion is its short—
term time horizon in determining investments.
In evaluating any investment prospect, owners of
capital figure on getting their investment back in a

calculable period (usually quite short) and profits
forever after.

Embora as ETNs nao tenham a missio de combater
a fome e a pratica adotada por elas da monocultura esta
associada direta ou indiretamente aos maiotres desafios
ambientais vivenciados neste século, elas apresentam
uma concentra¢iao de poder na governanga do sistema
alimentar internacional sem precedentes. Conforme
Clapp e Fuchs:
Private, corporate actors have taken on a significant

role in the global food system, not only as economic
actors responsible for much of the world’s food

32 Tradugio livre para: “Organizations such as multinational cor-
porations—or at least the political parties influenced by their dona-
tions—seem to be gaining increasing control of the governments
at all levels, from local to global, and to be taking power out of
the hands of individual citizens” MOELLER, H.-G. Luhmann
Explained: From Souls to Systems. Chicago: Open Court, 2006.
33 FOSTER, J. B. Ecology Against Capitalism. Monthly Re-
view. Recuperado agosto 4, 2016, de http://monthlyreview.
org/2001/10/01/ecology-against-capitalism/, 2001, outubro 1.
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production, processing, and retailing, but also as
political actors in global mechanisms to govern the
food system. **

Seu crescimento econémico e politico esta tornado
principalmente os paises em desenvolvimento grandes
exportadores de commodities e grandes compradores
de produtos industrializados. O relatério The ECT Cen-
tury - Erosion, Technology and Corporate Concentrationin the
21% Century apresenta os varios estagios e graus em que
as ETNs interferem na cadeia produtiva agricola:

e The top 10 seed companies control
nearly 50 percent of the US $21 bi-
llion annual global commercial seed
market and nearly all of the geneti-
cally engineered seed market.

e The top 10 pesticide companies con-
trol 84 percent of the US $30 billion
annual global pesticide market.

e The top 10 food retailers control 24
percent of the estimated US $3.5 tri-
llion global food market.

*  The top 10 food and beverage proces-
sing companies control 24 percent of
the estimated US $1.25 trillion global
market for packaged foods.”

Segundo Clapp e Fuchs, /.../ there is a growing critigue
of the effects that corporate concentration in a globalized food
system is having on food security, small-farmer livelihoods, envi-
ronmental quality, food safety, and consumer sovereignty®, o que
ocorre em razao de sua visao de curto-prazo no que diz
respeito aos investimentos e a forma de sua recupera-
¢io, utilizando as monoculturas, pesticidas e GMOs que
comprometem seriamente a biodiversidade, aumentam
a vulnerabilidade dos paises as crises internacionais de
commodities e o modus vivendi de milhSes de pessoas

que vivem no campo.

Para tanto, o exercicio de seu poder economico e po-
litico é exercido nas dimensdes instrumental e estrutural.

34 CLAPP, J.; COHEN, M. J. Global Food Crisis: Governance
Challenges and Opportunities. Waterloo, Ont.: Wilfrid Laurier
University Press, 2009.

35 In  http://www.etcgroup.org/sites/www.etcgroup.org/files/
publication/281/01/other_etccentury.pdf. Acesso em: 04/08/16.
36 CLAPP, J.; COHEN, M. J. Global Food Crisis: Governance
Challenges and Opportunities. Waterloo, Ont.: Wilfrid Laurier
University Press, 2009.

Na dimensao instrumental elas interferem na mais 6bvia
forma que € o financiamento de campanhas eleitorais, en-
quanto na estrutural elas influenciam o processo politico
a partir de um sistema de recompensas e puni¢oes depen-
dendo do comportamento dos Estados (p.ex. aumento ou
reducio de investimentos) e a implementa¢ao de um siste-
ma privado de regulacio que for¢a os Estados a legitimar
tais regimes privados via instituicoes internacionais (p.ex.
ISO 14000). Neste sentido, o agronegbcio:

[..] ¢ uma forma de territorializagdo do capital no
campo, que se concretiza no dominio do mercado
de insumos, das técnicas e tecnologias da produgcio,
dos sistemas de financiamento, das industrias
de beneficiamento, dos sistemas de transporte e
das redes de comercializacao. Além disso, esses
grupos exercem poder e influéncia sobre 6rgaos
internacionais como a Organizagio Mundial
do Comércio (OMC), que define regras para o
comércio de produtos agricolas no mundo.”

Chegamos assim na encruzilhada em que a neces-
sidade de diminuir a exposicdo de pessoas aos efeitos
negativos da fome pelo aumento da seguranca alimentar
que ¢ feito pelo sistema alimentar atual controlado pelas
ETNs encontra outra dimensao da seguranca, a ecologi-
ca. Ao relatar a experiéncia da revolugao verde na regido
de Punjab, India, Shiva® coloca:

‘Green Revolution’ is the name given to this science
based transformation of Third World agriculture,
and the Indian Punjab was its most celebrated
success. Paradoxically, after two decades of the
Green Revolution, Punjab is neither a land of
prosperity, nor peace. It is a region riddled with
discontent and violence. Instead of abundance,
Punjab has been left with diseased soils, pest-
infested crops, waterlogged deserts and indebted
and discontented farmers. Instead of peace, Punjab
has inherited conflict and violence. At least 15,000
people have lost their lives in the last six years. 598
people were killed in violent conflict in 20 The
Violence of the Green Revolution Punjab during
1986. In 1987 the number was 1544. In 1988, it
had escalated to 3,000. And 1989 shows no sign of
peace in Punjab. The tragedy of Punjab - of the
thousands of innocent victims of violence over the
past five years - has commonly been presented as an
outcome of ethnic and communal conflict between
two religious groups.

Assim, temos um discurso que permeia as institui-
¢Oes internacionais que a seguranca alimentar passa

37 SOGLIO, E D; KUBO, R. R. Agricultura e Sustentabi-
lidade. PLAGEDER, 2009. In http://www.ufrgs.bt/cursopgdt/
downloadsSerie/derad008.pdf. Acesso em: 29/10/16.

38 SHIVA, V. Monoculturas Da Mente. Perspectivas Da Bio-
diversidade E Biotecnologia. Sio Paulo: Gaia, 2003, p.19.
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pelo aumento da producio agricola que a revolucio ver-
de proporciona, incluindo o uso de novas tecnologias
para superar as limitacoes impostas pelo meio ambien-
te, que, no entanto, gera uma maior inseguranga tendo
em vista o elevado grau de vulnerabilidade introduzida
no sistema alimentar, a destruicdo da biodiversidade,
os efeitos adversos no meio ambiente pela introdugao
de elementos poluidores, o ¢xodo rural e o aumento da
violéncia no campo, dentre outros. Todos estes fatores
contribuem para uma situagao de dilema de seguranca,
em que a tentativa de aumentar a seguranga apresen-
ta o efeito oposto, gerando uma espiral de inseguranca
que torna cada vez mais instavel o sistema internacional.
Segundo Tang”, o dilema de seguranca apresenta seis
proposi¢des que configuram sua presenga:

(1) its ultimate source is fear, which is derived

‘universal sin of humanity”;* (2) it

13

from the
requires uncertainty over others’ intentions; (3) it is
unintentional in origin; (4) it produces tragic results;
(5) it can be exacerbated by psychological factors;
and (6) it is the fundamental cause of all human
conflicts.

Ampliar a seguranca alimentar utilizando o modelo
de produgio agricola dominante apresenta falhas graves
e gera mais inseguranca. O IAASTD no Food Security in
a Volatile World apresenta como uma de suas recomen-
dagbes de natureza urgente para lidar com o tema de
seguranca alimentar o seguinte:

Promote the diversification of production systems
through inclusion of locally important species/
crops to develop a wide range of marketable natural
products that can generate income for the rural and

urban poor in the tropics and provide ecosystem
services, such as soil and water conservation.*!

7. DIREITOS HUMANOS

O direito humano a alimentac¢do foi anunciado en-
quanto um direito basico do homem na Declaragio
Universal dos Direitos Humanos (DUDH) de 1948,
criando-se uma perspectiva legal e institucional so-

39 TANG, S. The Security Dilemma: A  Conceptu-
al Analysis. Security Studies, v. 18, n. 3, p. 587-623. doi:
10.1080/09636410903133050, 2009.

40  Segundo o proprio Tang (2008), Robert Jervis e John Herz
apontam ser a fonte primaria do dilema de seguranca a estrutura
anarquica do sistema internacional, o que concordamos.

41 In http://wwwunep.org/dewa/agassessment/docs/10505_
FoodSecurity.pdf. Acesso em:05/08/16.

bre o tema.” No art. 25 da DUDH consta que “toda
pessoa tem direito a um nivel de vida suficiente para
lhe assegurar a si e a sua famflia a saude e o bem-estar,
principalmente quanto a alimentacdo (...)”, marcando
formalmente o surgimento de uma obrigacio as nacoes
perante o ser humano.”

Em 1966 a ONU estabeleceu o Pacto Internacio-
nal dos Direitos Econémicos, Sociais e Culturais (PI-
DESC), o qual reconhecem o direito basico sobre uma
alimentagio adequada.** Segundo Valente®, sem este
Pacto nao poder-se-ia discutir os outros direitos, uma
vez que sem uma alimentacio adequada, referindo-se
a quantidade e qualidade suficientes, ndo ha o direito a
vida.

Aligs, o direito a vida é assegurado pelo Pacto In-
ternacional de Direitos Civis e Politicos (PIDCP), em
seu artigo n° 6, o qual estabelece que “ O direito a vida
¢ inerente a pessoa humana. Este direito devera ser
protegido pela lei. Ninguém podera ser arbitrariamente
privado de sua vida. ” Somado a esse o artigo n® 11
do PIDESC declara que qualquer pessoa, independen-
temente de onde estiver em hipétese alguma podera
sentir fome, ou seja, todo ser humano tem o direito de
nao sentir fome, seguindo o direito de uma alimentacio
adequada e saudavel — ambos ratificados pelo Brasil em
1992.

A FAO, nesse sentido, foi edificada para combater e
eliminar a fome mundial, conforme*® ressalta:

Os Estados que adotam (aceitam) esta Constituigao,

decidimos a promover o bem-estar geral,

intensificando, por sua parte, a agdo individual e
coletiva com os fins de: elevar os niveis de nutricio
e de vida (...) e contribuir, assim (...) a libertar a
humanidade da fome; [...]"

Precisa-se analisar que se necessita deixar de lado
questdes como fronteira, e questdes econdémicas para
que as pessoas consigam comprar seus alimentos, ter
condi¢oes de acesso ou possuir meios para produzir.

42 PIOVESAN, Flavia. Direitos humanos e o direito constitu-
cional internacional. 13° ed, p.6. Sio Paulo: Saraiva, 2007.

43 MULLER, Marcela. Direito fundamental 2 alimentagio
adequada no contexto das organizagdes internacionais. p.50.
Cutitba: Jurud, 2014.

44 Ibidem p.56.

45 VALENTE, Luiz Schieck. Direito Humano a Alimentagio:
desafios e conquistas. p.37. Sio Paulo: Cortez, 2002.

46 NUNES, Mérces da Silva. O direito fundamental a alimen-
tagdo: ¢ o principio da seguranca. p.52. Rio de Janeiro: Elseiver,
2008.

47 Ibidem FAO apud NUNES, 2008, p.52.
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Afinal, qualquer pessoa como sujeito de direito, tem o
direito de contribuir para melhorar suas condi¢es de
existéncia e ndo somente esperar alguma atitude do Es-
tado prover uma resposta aos problemas enfrentados
pela populacdo, como é a fome e a desnutriciao. Per-
cebe-se logo, a fungiao fundamental do direito do livre
acesso, tanto fisico como econémico, a vida digna, o
que inclui o alimento.®

Acerca disso, estabeleceu o Pacto Mundial de Segu-
ranga Alimentar (PMSA), de 1985, em seu art. 3*:

A realizagdo da seguranca alimentar mundial deve
ser um objetivo integrante dos planos econémicos
e sociais. As medidas devem ter por finalidade a
consecucdo de trés objetivos concretos: produzir
um volume apropriado de alimentos, aumentar a
estabilidade da oferta alimentar e assegurar o acesso
aos alimentos as pessoas que deles necessitam.”

Ainda no contexto internacional, no ano de 2005,
a FAO editou um documento denominado ‘Diretrizes
Voluntarias para Implementacio do Direito Humano a
Alimenta¢do Adequada’, direcionado ao contexto da se-
guranca alimentar. Nele buscou-se firmar um conjunto
de diretrizes, no qual os Estados executam e praticam
o direito humano 2 alimentacio em todos os niveis,
repassando orientagdes para que os pafses possam im-
plementar as politicas publicas que irdo proporcionar e
prover uma minima qualidade de atendimento ao direi-
to a alimentacio.”

Em ambito brasileiro, “[o] acesso a alimenta¢io ¢
um direito humano em si mesmo, na medida que a ali-
mentagao constitui-se no proprio direito a vida. Negar
esse direito ¢, antes de mais nada, negar a primeira con-

dicio para a cidadania, que é a propria vida™!

, Mas so-
mente em 2010 o direito fundamental a alimentacao foi
incluido a Constituicao de 1988, no art. 6 por meio da
Emenda Constitucional n® 64, passando a ser um direito

social fundamental.”

48 MULLER, Marcela. Direito fundamental 2 alimentagdo
adequada no contexto das organizagdes internacionais. p.57.
Cutitba: Jurud, 2014.

49  NUNES, Mérces da Silva. O direito fundamental a alimen-
tagio: ¢ o principio da seguranga. PMSA apud NUNES, 2008, p. 54.
Rio de Janeiro: Elseiver, 2008.

50 MULLER, Marcela. Direito fundamental 2 alimentagdo ad-
equada no contexto das organizagdes internacionais. p.57-58.
Cutitba: Jurud, 2014.

51 MRE. MINISTERIO DAS RELACOES EXTERIORES.
Banco Mundial. [s/d]. Disponivel em: <http://www.itamaraty.
gov.br/pt-BR/politica-externa/diplomacia-economica-comercial-e-
financeira/120-banco-mundial>. Acesso em: 01 jun. 2016.

52 Ibidem p.58.

As primeiras mengdes sobre o conceito de seguran-
¢a alimentar no Brasil aparecem somente em 1985 no
Ministério da Agricultura (MA) com o come¢o de uma
proposta de Politica Nacional de Seguranca Alimentar
(PNSA). Esta proposta visava responder todas as difi-
culdades e auséncias no que correspondia compreender
e alcancar autossuficiéncia na producio de alimentos e
abrangeu a criacio de um Conselho Nacional de Segu-
ranca Alimentar.”

Em 1986, com a I Conferéncia Nacional de Alimen-
tacdo e Nutricao, o Brasil adotou um novo conceito de
seguranca alimentar, consolidando-se em 1994, com a
I Conferéncia Nacional de Seguranca Alimentar.”* No
conceito e concepgao brasileira:

Seguranga Alimentar e¢ Nutricional consiste em
garantir a todos as condi¢oes de acesso a alimentos
basicos, seguros ¢ de qualidade, em quantidade
suficiente, de modo permanente e sem comprometer
0 acesso a outras necessidades essenciais, com base
em praticas alimentares saudaveis, contribuindo

assim para uma existéncia digna em um contexto de
desenvolvimento integral da pessoa humana.”

O direito fundamental a alimentacao encontra-se cla-
ro e assegurado na Constituicdo Federal (CF) de 1988,
em diversas prescricbes e artigos de lei. Inicialmente,
ele esta contido no préprio art. 1° da CF, quando o in-
ciso III traz a dignidade humana como seu fundamen-
to. Afinal a dignidade da pessoa humana s6 ¢é garantida
quando atendida suas condi¢des existenciais minimas
e indispensaveis, como acesso a moradia, alimentagao,
saude, educacio, entre outras.

Além disso, constitui um dos objetivos da nagdo a
propria erradicagio da pobreza e da marginalizagio,
reduzindo as desigualdades como prevé o art. 3°, inci-
so III da CE Logo, deve o Estado adotar providéncias
positivas e efetivas voltadas ao combate a pobreza ¢ a
marginalizacio, o que inclui a garantia do alimento.

Conforme o art. 4 o Brasil rege-se as suas relacoes
internacionais pelos principios como o da prevaléncia
dos direitos humanos previsto no inciso 11 da CE. Sobre
os direitos e garantias fundamentais segue no capitulo
II da Constitui¢do o art. 6° aborda que “ Sdo direitos
sociais a educacio, saude, o trabalho, a moradia, o lazer,

53 VALENTE, Luiz Schieck. Direito Humano a Alimentagio:
desafios e conquistas. p.45. Sio Paulo: Cortez, 2002.

54 Ibidem p.45.

55 NUNES, Mérces da Silva. O direito fundamental a alimen-
tagdo: ¢ o principio da seguranca. CNAN apud NUNES, 2008, p.
60. Rio de Janeiro: Elseiver, 2008.
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a seguranca (...)”. Ja o art. 7° continua a abordar os di-
reitos dos trabalhadores urbanos e rurais, no qual visem
a melhoria de sua condi¢do social, para isso, o Estado
deve garantir o salario minimo que seja capaz de atender
todas as necessidades do ser humano e de sua familia
conforme o inciso IV.

E de competéncia da Unido também, previsto no art.
23° combater os efeitos da pobreza, mas deve buscar-se
eliminar todas as suas causas, trabalhando de forma efe-
tiva para que exista uma melhoria na qualidade de vida
das pessoas e da populagio.

O Sistema Nacional de Seguranca Alimentar (SI-
SAN), criado em 15 de setembro de 20006, pela Lei n°
11.346 — Lei Organica de Seguranca Alimentar e Nutri-
cional (LOSAN), com o principal objetivo de garantir o

direito a alimenta¢do adequada,™

[o] SISAN tem por objetivos formular e
implementar politicas e planos de seguranca
alimentar e nutricional, estimular a integragao dos
esforgos entre governo e sociedade civil, bem como
promover o acompanhamento, 0 monitoramento e
a avaliacdo da seguranca alimentar e nutricional no
pais.”’

Além disso, conforme o art. 2° da referida lei:

A alimentacio adequada ¢ direito fundamental do
ser humano, inerente a dignidade da pessoa humana
e indispensavel a realizacao dos direitos consagrados
na Constituicao Federal, devendo o poder piblico
adotar as politicas e acoes que se facam necessarias
pﬂfﬂ promover ¢ garanﬁr a churanga a]_imcntar €

nutricional da populagio.™
Sob a compreensdo dos citados artigos de lei até o
momento, nota-se que o direito a alimentagao, além de
estar na esséncia da estruturacio de direitos basicos ao
homem, originario de documentos internacionais, foi
sancionado e reconhecido por ser indispensavel e sdo
protegidos tanto na Constitui¢do como em normas in-
fraconstitucionais. Para além da realizacio dos direitos
fundamentais ligados a seguranca alimentar, que como
explicado anteriormente, depende da adogao de politi-
cas publicas que alterem o modelo existente no sentido

56 MULLER, Marcela. Direito fundamental 2 alimentagdo
adequada no contexto das organizagdes internacionais. p.95.
Curitba: Jurud, 2014.

57  SISAN. Sistema Nacional de Seguranca Alimentar e Nutricion-
al. Sistema Nacional de Seguranga Alimentar e Nutricional.
Brasilia, 2003. Disponivel em: <http://www4.planalto.gov.br/con-
sea/acesso-a-informacao/institucional /conceitos/sistema-nacion-
al-de-seguranca-alimentar-e-nutricional>. Acesso em: 07 jun. 2016.

58 Ibidem.

de empoderar seus destinatarios, se torna necessirio
também o exame das implica¢cdes do atual modelo ali-
mentar em outros direitos fundamentais.”

Conforme ficou consignado anteriormente, o mo-
delo do sistema internacional de alimentos estd anco-
rado na participagdo sem precedentes nas ETNs, que
controlam sendo toda, boa parte da cadeia produtiva
alimentar. Assim, a construcao do discurso baseado na
falsa premissa de que é necessario o aumento da pro-
dugio de alimentos para erradicar a fome tem as ETNs
como os agentes securitizadores do tema alimentagao,
cuja audiéncia encontra boa receptividade por parte dos
Hstados.

A securitizagdo é um ato de discurso ou linguagem
que transforma um fendémeno que é originariamente
pertencente a politica para a area de seguranca (etique-
tar o assunto como sendo de seguranca). Assim, a se-
curitizagao da alimentacdo a partir das narrativas sobre
a fome apresentou um objeto que se identificou com
uma ameaga existencial potencial nas dimensdes inter-
nacional e nacional. As narrativas encontram eco em
uma audiéncia que se dispos securitizar, o que justificou
a adog¢ao de medidas emergenciais ou recursos extraor-
dinarios para enfrentar a ameaca.

Secutitizar é o que Buzan et al”” chamou de politica
do panico, em que determinados assuntos de politicas
publicas tornam-se confidenciais justificando-se como
Raison d ‘Ftat, direitos e garantias sio suprimidas e pode-
res adicionais sao conferidos aos agentes publicos, tudo
em nome de um “bem maior”. Trata-se de um processo
intersubjetivo e pratica auto-referida entre ator securiti-
zador, objeto de secutitiza¢do e audiéncia.

Além da problematica de supressao de direitos fun-
damentais em razio da secutitizacao, o modelo atual
baseado na monocultura possui um grande potencial de
agressdao ao meio ambiente (uso crescente de pesticidas,
utilizagdo indiscriminada de GMOs e grande consumo
de energia para o transporte das commodities do local
de producio para os centros de consumo), pois tende
a destruir a biodiversidade e por em risco a soberania
alimentar local, esclarece Shaw.*!

59 AMIN, S; PATEL, R.;; SCHUTTER, O. D;; STEDILE, J. P.
Food Movements Unite!: Strategies to Transform Our Food
System (E. Holt-Gimenez, Org,). Oakland, CA: Food First Books,
2011.

60 BUZAN, B; WVER, O; WILDE, J. D. Security: A New
Framework for Analysis. Boulder, Colo: Lynne Rienner Pub, 1997.
61  SHAW, D. World Food Security: A History since 1945. 2007
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Com isso, sob a pretensiao de aumento da seguranca
alimentar o que temos ¢ um aumento na inseguranca
alimentar pois todo sistema se torna ainda mais vulne-
ravel as crises e gera ainda a inseguranca ambiental e

societal.®?

8. GOVERNANCA GLOBAL

O problema da inseguranga alimentar tem natureza
complexa o que dificulta a eficicia de medidas resoluti-
vas contundentes e sancionatérias. O avanco nessa area
vai, portanto depender da articulacdo de interesses mui-
tas vezes opostos, inclusive. Diversos canais formais e
informais precisam ser construidos para conectar so-
ciedade, iniciativa privada e governos nos ambitos lo-
cais, regionais, federais e global. Canais esses que siao
fundamentais para a organizagdo da sociedade e tempos
de interdependéncia complexa® entre estados, entre
governos e nas relagoes internacionais de forma mais
abrangente.

Conforme a complexidade dos atores e dos temas
da politica global aumentam, a possibilidade do uso da
forca, diminui e, com isso, enfraquecem as barreiras di-
visorias entre local, regional, nacional estrangeiro, assim
como entre o publico ¢ o privado. A formagio da agen-
da politica, econdmica, social e cultural se torna sutil, di-
fusa e muitas vezes altamente especializada e especifica
para situagoes ad hoc ou circunstanciais. E os diversos
atores surtem efeitos reciprocos, muitas vezes atuando
em um tabuleiro objetivando ganhos em outros.

Para tanto, pressupde um processo continuo de aco-
modacio de interesses conflitantes em busca de acoes
cooperativas, no ambito, tanto das instituicdes formais
e dos acordos coercitivos, como em regimes montados
para buscar compromissos voluntarios e via acordos
informais. Assim, as institui¢oes sio complementadas
por regimes de politica internacional, formados a par-
tir de um conjunto de explicitos e implicitos principios,
normas, regras ¢ procedimentos de tomada de decisdo

edition ed. Basingstoke England ; New York: Palgrave Macmillan,
2007, p. 15.

62 VILLA, R. D. Multidimensional global security. Lua Nova:
Revista de Cultura e Politica, , n. 46, p. 99-118. doi: 10.1590/
S0102-64451999000100005, 1999.

63 KEOHANE, Robert O.; NYE, Joseph. Power and Inter-
dependence: World Politics in Transition. Nova York: Longman,
2001.

capaz de proporcionar a convergéncia das expectativas
dos atores em uma determinada tematica.

Os objetivos do desenvolvimento sustentavel tém
essa finalidade de proporcionar a convergéncia de es-
forcos em determinadas temadticas. Mas precisam que
sejam muito bem feitas as métricas de acompanhamen-
to do cumprimento dessas metas e que haja ferramentas
eficientes de revisdo para adequar o acordado com os
modelos de implementa¢io e de acompanhamento dis-
poniveis num determinado momento.

Um dos problemas do sistema é que estatisticas
podem ser manipuladas sem necessariamente deixar
de mostrar a realidade. Sdo os proprios pafses e seus
governos locais que fornecem dados sobre o cumpri-
mento ou nio das metas. Além disso, a questao da fome
propriamente dita tem um interesse politico crucial
para os Hstados e portanto as organizagdes internacio-
nais multilaterais responsaveis pelo acompanhamento
das metas, como a FAO e o Banco Mundial, podem ser
vulneraveis a pressao politica. Afinal, os Estados mem-
bros tém a liberdade de apontar ou substituir a qualquer
momento 0s seus representantes nessas organizacoes e
sao os Estados que contribuem com o or¢amento das
organizagoes internacionais.

O Portal ODM® no ambito do Brasil, ¢ um exemplo
de ferramenta criada para acompanhar o cumprimento
das metas, apresentando dados relacionados a elas em
relacdo a cada um dos 5.564 municipios brasileiros. A
iniciativa ¢ resultado de uma parceria entre o Obser-
vatorio de Indicadores de Sustentabilidade, o progra-
ma SESI do Parani, o Sistema FIEP e o Instituto de
Promocao do Desenvolvimento, sob a coordenacio do
Programa das Nag¢des Unidas para o Desenvolvimento
e apoio do Fundo das Nac¢oes Unidas para a Infancia, o
Movimento Nés Podemos Parana, o Nucleo de Apoio
a Politicas Publicas, o Ministério do Planejamento e a
Secretaria Geral da Presidéncia da Republica.

A finalidade desse portal é permitir que a Adminis-
tracio, empresas ¢ também a sociedade possam acom-
panhar a pratica de seus municipios, envolvendo o ato-
res em ambito local no processo de implementacdo de
politicas publicas. Todavia, ainda que as informagoes,
estejam previstas para serem atualizadas em tempo real,
nem sempre os dados oficiais estido disponiveis, apesar

64 FIEP Portal ODM. Disponivel em < http://www.portalodm.
com.br > Acesso em 10 de outubro de 2016.
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da vigente Lei de Acesso a Informacao.

A principal fun¢io do portal é traduzir a linguagem
técnica dos dados contidos em documentos oficiais para
o publico em geral. As informag¢des podem ser consul-
tadas em relatérios dinamicos que incluem numeros,
graficos e comparativos com as metas, pois as informa-
¢Oes brasileiras sao integradas ao sistema de informagao
da ONU, chamado DevInfo®. Por meio desse progra-
ma ¢ possivel gerar relatérios especificos, personaliza-
dos, cruzando os diferentes indicadores e comparando
esses dados entre cidades, estados e regides.

O Devlnfo ¢ um sistema de gerenciamento de da-
dos relativos ao desenvolvimento humano. F uma fer-
ramenta tecnoldgica para estocar, organizar e apresen-
tar informagoes de uma maneira uniforme que facilite
o compartilhamento. Esse softwatre agrega indicadores
previstos nos ODS e também outros definidos pelos
usuarios. Segue os padrdes internacionais de estatisti-
ca, funciona instalado e também online para facilitar o
acesso publico e disseminado aos seus registros. Porém
se as pessoas responsaveis pela subida dos dados e indi-
cadores ndo for honesta ou se houver falha quantitativa
da verificacao do cumprimento ou niao da meta, todo o
sistema vai ser alimentado com informacdes erradas e
vai ficar comprometida a credibilidade da analise con-
solidada.

Outra dificuldade do sistema é dar tratamento de
objetivo para algo que é Direito Humano. A linguagem
de metas convida a uma “abordagem diacronica e incre-
mental: nés temos uma certa distancia para atravessar, e
assim partimos na direcdo do nosso destino e aborda-lo

passo-a-passo”

. Esse tipo de abordagem ¢ impropria
em certos casos em que Direitos Humanos estdo em
jogo, o autor da um exemplo marcante, se estivéssemos
falando do direito humano de nao ser escravizado, faria
sentido tracar um plano de 25 anos com o objetivo de
reduzir pela metade o nimero de escravos? ou de tornar

a escravidao metade menos cruel?

Reconhecemos em diversos textos de Direitos Hu-
manos o direito a vida digna, dessa forma esta previsto
o direito humano de nio ser submetido a instituicoes

65 DEVINFO. About Devinfo. Disponivel em <
http://www.devinfo.org/libraries/aspx/AboutDevInfo.
aspx?T=ADI&PN=diorg/di_about.html > Acesso em 10 de outu-
bro de 2016.

66 POGGE, Tomas. The Hunger Games. Food ethics (2016) 1:
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econdmicas que facam com que milhares de pessoas
previsivel e evitavelmente ndo possam satisfazer suas
necessidades basicas, fiquem doentes, tenham pior ca-
pacidade cognitiva, menor expectativa de vida e em pior
qualidade. Vista sob esse prisma, a arquitetura juridica
orientada por metas e objetivos nesse caso ¢ muito in-
justa, corresponde a tolerancia com a morte de milhares
de pessoas em virtude de doencgas relacionadas a po-
breza.

Para Pogge®, entdo a orientacao teria de ser imedia-
ta, se a humanidade ja dispoe dos meios para erradicar
a pobreza extrema e a fome, seria o caso de dividir res-
ponsabilidades entre os diversos envolvidos na cadeia
global de valor e de distribuicio para que imediatamente
houvesse a supressio total dessa intoleravel violagdao aos
Direitos Humanos. Nao caberia margem de adaptagiao
numa tematica tdo sensivel. Para ele, a logica de ser-
vir apenas como inspiracao para futuras articulacoes de
governanca multistakeholder é muito modesta dada a
crueldade do tema.

9. CONSIDERAGOES FINAIS

Em conclusio, a relevancia do presente projeto para
as Relacoes Internacionais, como um todo e do Brasil,
permeia as duas questSes abordadas anteriormente. A
ma distribuicio e a falta de acesso aos alimentos por
parte da populacdo deve ser de destaque como uma re-
sultante da inseguranca alimentar no contexto das dis-
cussoes sobre o tema. Por se tratar de um tema nio so-
mente de interesse nacional, mas em nivel internacional,
pode-se dizer que o Brasil faz parte ao construir e cola-
borar com a busca da erradicacao da fome e se constitui
inegavel a pertinéncia do tema, no sentido de colaborar
no desenvolvimento das RelacSes Internacionais.

Quando desenvolvido o conceito de inseguranca ali-
mentar, infelizmente a civilizacdo mundial teve que pas-
sar por desnecessarias Guerras Mundiais e uma enorme
revolugdo social russa, em que 12 milhdes de pessoas
vieram a 6bito devido a fome para que o ocidente abris-
se os olhos e percebesse que a fome era uma realidade.
Essa questdo geopolitica foi analisada no infcio deste
artigo e com isso foi mostrado que por isso os paises
conscientizaram-se sobre o problema e procuraram po-

67 POGGE, Tomas. The Hunger Games. Food ethics (2016) 1:
9. June 2016, Volume 1, Issue 1.
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liticas para que comecasse uma mudanca em nivel glo-
bal para resolve-la. Essa mudanca teve sua materializa-
¢do juridica nas primeiras das conferéncias sediadas pela
ONU para a solu¢ao do tema da inseguranca ambiental
em um cendrio de pos-guerra. A partir desse encontro,
originou-se a FAO e deram inicio a uma série de discus-
soes e debates sobre medidas conjuntas para um melhor
resultado para as populagdes subnutridas.

Para que essas medidas atingissem o seu real obje-
tivo, a FAO teve um papel ilustre, pois fomenta até os
dias atuais a realizagdo de projetos em grande parte dos
paises, forca para que haja debates por esse problema
estar em sua agenda e faz estudos e, até mesmo, rela-
torios sobre o real estado da seguranca alimentar nos
paises. Embora a FAO trabalhe no plano internacional
para sanar a fome e a pobreza, ela busca a melhoria da
seguranca alimentar e o acesso de todos aos alimen-
tos necessarios e promove o desenvolvimento agricola
como uma estratégia para aumentar a producio de ali-
mentos para todos, a fome vem sendo causada pela ma
distribuicdo e ndo por falta propriamente de alimentos.

Visto que segundo especialistas a populagcao mundial
em 2050 deve alcancar os 9 bilhoes de pessoas, ha uma
necessidade de encontrar novas solugoes para lidar com
a questdo da fome. Estudos, referenciados neste texto
mostram que ha alimento suficiente no mundo para o
sustento diario de todos os habitantes do planeta e hoje
existe mais comida que o necessario. A FAO reconhece
que os paises devem estudar e examinar o porqué de
milhoées de pessoas ainda passarem fome em um mun-
do que produz comida suficientemente para alimentar
todos, assim, o problema parece ser ndo tanto a falta
de comida, mas falta de vontade politica. Sob esse pa-
norama, a FAO desempenha diferentes fungdes sobre a
sua atuagao, cooperando e auxiliando os paises no que
tange a suas necessidades alimentares investindo em es-
tudos de alimentacio a partir de reunides para estimular
agoes nacionais e internacionais. E sobre uma hipotese
negativa, tendo em vista que é essencial uma nova redis-
tribuicao dos alimentos, e um menor desperdicio, visto
que uma parte da populacdo passa fome; e outra parte
sao clinicamente obesos.

Por ser a tematica relativa a Direitos Humanos, o
modelo de governanca focada em objetivos, metas e
compromissos voluntarios talvez nao seja o ideal e pre-
cise haver algo mais contundente em termos de respon-
sabilizacao dos paises, dos 6rgaos da administracio pu-

blica e também da iniciativa privada. Precisa haver um
esforco multistakeholder para mudanca de paradigma
que faca com que as instituicdes econdmicas que ga-
nham e perenizam o modelo capitalista atual deixem de
fazer com que milhares de pessoas previsivel e evitavel-
mente nao possam satisfazer suas necessidades basicas,
fiquem doentes, tenham pior capacidade cognitiva, me-
nor expectativa de vida e em pior qualidade.

A luta pela erradica¢io da fome é um desafio ético
estrutural que s6 pode ser vencido com alteracOes sis-
témicas do modelo econdémico vigente. Medidas miti-
gatorias timidas, condenam milhdes a morte, a doenga
ou a falta de qualidade de vida e portanto precisam ser
substituidas e fomentadas por politicas mais eficazes e
arrojadas. O modelo de metas adotado pela Agenda do
Milénio e agora pela Agenda 2030 geram resultados po-
sitivos, mas muito aquém do necessario.
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ABSTRACT

On 25th September 2015, the Draft Universal Declaration of the Rights
of Mankind was presented to the French President Francois Hollande by
the former Minister of Environment Mrs. Corinne Lepage and her team.
What is the contribution of this Declaration? What is meant by Rights of
Mankind? Are these new rights useful? This article aims to answer these
questions by defining the rights of mankind, distinguishing them from hu-
man rights and putting them into perspective together with the duties towar-
ds mankind. This essay also deals with the institutional implications of this
Declaration: Should mankind be represented by some sort of entity or body
in order for it to exercise these rights? Who is entitled to speak on behalf
of mankind ?

Keywords: Universal Declaration of the Rights of Mankind. Draft. Norma-
tive and institutional implications.

1. INTRODUCTION

The rights of mankind' or other human rights pertaining to the so-
-called “third generation rights”* do not have a good reputation. Skep-
tics consider them as being wishful thinking,’ vague ideals in respect of
which attempts are made without success to make them resemble legal ri-
ghts, while the bitterest skeptics only view them as a threat to freedoms.*

1 'This article is a translation of an article drafted in French that was published in LE
BRIS, Catherine. Le projet de déclaration universelle des droits de 'humanité de 2015: implications et
perspectives juridiques. 2016. Available in: <https://revdh.revues.org/2214#text>. Access
in: 4 out. 2015.

2 On a critical approach of the notion of third generation rights, see nfra.

3 FREDERIC, Sudre. Droit international et enropéen des droits de Phomme. 9. ed. Paris: Presses
universitaires de France, 2008, p. 110.

4 WECKEL, Philippe. Le rapport Lepage sur les droits de Ihumanité et le concept de I'humanité indi-
visible. 2015. Available in: <www.sentinelle-droit-international.fr/?q=content/le-rapport-lep-
age-sur-les-droits-de-lhumanit%C3%A9-et-le-concept-de-Thumanit%C3%A9-indivisible>.
Access in: 22 fev. 2015. “Face aux droits de la personne que vaudraient ces droits de espece
humaine, en tant qu’espéce vivante, attribués a une entité abstraite et globale, ’humanité? Au
demeurant un catalogue des droits et devoirs suscite intuitivement ’hostilité des spécialistes
des droits de ’'homme”. (“As far as human rights are concerned, the question arises as to
what the role of these rights of mankind would be, if such rights were to be granted to an



However, there are fewer authors who, emphasizing
the potential of these rights, announce the entry in
a new legal era: “With the help of mankind and that
of the human aspect of international law, law should
move forward and evolve without losing sight of its
primary component, namely, the human society”.’
Sometimes perceived as a promise and sometimes as a
pipe dream, the rights of mankind give rise to conflic-
ting lines of thought. While it is true that ideology is a
system of images, ideas, philosophical or ethical prin-
ciples, global stereotypes and organization of powers,’
the rights of mankind are the ideological rights par ex-
cellence: they bear a “Wotld System” in themselves.” Fur-
thermore - and this also explains the aforementioned
conflicting lines of thought - the rights of mankind ser-
ve as a catalyst of paradoxes. Echoing global concerns,
these rights aim at solving what the philosopher Emma-
nuel Kant had described as “the greatest problem for
the human race”® and, thus, they are of an ambitious
character. Yet, the realization of these rights requires,
after all, the adoption of small-scale actions that, com-
bined together, can ultimately reach their desired goal.

Historically, the ultimate goal of law has always been
mankind. First, according to Stoic philosophy in Rome
and subsequently, in the views of Vitoria, Suarez or
Grotius, jus gentium would already be very close to a set
of rights concerning mankind as a whole.” However,

abstract and global entity (a living species) such as mankind? Moreo-
ver, an enumeration of rights and duties intuitively prompts a hostile
reaction from human rights experts”).

5 “I’humanité en tant qu’élément contribuant au développement
progressif du droit international contemporain”. SOMPONG,
Sucharitkul. I avenir du droit international dans un monde pluriculturel, col-
logue de I’Académie de droit international de 1.a Haye. The Hague: Marti-
nus Nijhoff Publishers, 1984. p. 427.

6 SERVIER, Jean. %dévologie. Paris: PUF collection, 1982. p. 4

7 Expression forged by M. Griaule, quoted 7z SERVIER, Jean.
Lidéologie. Paris: PUF collection, 1982.

8 See the “Fifth proposal” in KANT, Emmanuel. Idée d'une his-
toire universelle du point de vue cosmopolitique. Available in: <http://
classiques.uqac.ca/classiques/kant_emmanuel/idee_histoire_univ/
Idee_histoire_univ.pdf>. Access in: 21 mar. 2017. Pour la paix per-
pétuelle: projet philosophique, suivi d’un choix de zextes sur la paix
et la Guerre d’Erasme a Freud, translation, introduction, selection of
texts and notes by Joél Lefebvre, Lyon, Presses universitaires de
Lyon, collection “Le Livre de Poche”,: “The greatest problem for
the human race, to the solution of which Nature drives man, is the
establishment of a universal civil society that administers law among
all members of mankind”. p. 121

9 The notion of jus gentium was used to name a wide variety
of situations; in some of its widely varied meanings, it resembles
a “general law of the universal society of mankind”: see, in this

regard, FORIERS, ano Apud TRUYOL Y SERRA, Antonio. Théorie

this right of mankind sometimes forms an integral part
of natural law and it is thus viewed not as a “small”
set of rights (right of humankind) but as a “great” set of
norms'’ concerning mankind (law of humankind). Only
much later, when moral proved to be insufficient to
protect human race from itself, mankind became the
subject-matter of positive law. The “interests of humani-
ty” and the “laws of humanity” were first used to hu-
manize the armed conflicts."" The prohibition of crimes
against humanity itself was established in the aftermath
of the Second World War in 1945.'2 At that time, the
main goal of the Charter of the United Nations was
also to save “humankind” from the “untold sorrow”
brought to it,”* this humankind being now considered
as a “family” under the Universal Declaration of Hu-
man Rights."* While Second Wortld War contributed to
an acceleration the collapse of the colonial empires, the
legal aspect of mankind takes on a new dimension: in
the context of the New International Economic Order,
the States that emerged from decolonization call for so-
lidarity and consider that mankind can serve as a basis
for it."” At the same time, technological discoveries rein-

du droit international public: cours general. Boston, 1981. p. 34. Avail-
able in: <http://referenceworks.brillonline.com/entries/ the-hague-
academy-collected-courses/*-¢j.9780792320500.009_443>. Access
in: 21 mar. 2017. For further details on this matter, refer to our work:
LE BRIS, Catherine. I humanité saisie par le droit international public.
Paris: LGDJ, 2012. p. 6 et seq.

10 CARBONNIER, Jean. Flexible droit. 8. ed. Paris: LGD]J, 1995.
p- 93 et seq.

11 See in particular the St. Petersburg Declaration (Declaration
Renouncing the Use, in Time of War, of certain Explosive Pro-
jectiles, 11 December 1868) aimed at conciliating “the necessities
of war with the laws of humanity as well as the preamble of the
Convention (IV) respecting the Laws and Customs of War on Land
and its annex (The Hague, 18 October 1907) where the Contracting
Parties state that they are animated by the desire to serve “the inter-
ests of humanity” and to ensure that “in cases not included in the
Regulations adopted [...], the inhabitants and the belligerents remain
under the protection and the rule of the principles of the law of
nations, as they result from the usages established among civilized
peoples, from the laws of humanity, and the dictates of the public
conscience”.

12 See the Agreement for the Prosecution and Punishment of the
Major War Criminals of the European Axis and the Charter of the
International Military Tribunal.

13 Preamble of the Charter of the United Nations of 26 June
1945.

14 See the preamble of the Universal Declaration of Human
Rights of 10 December 1948.

15 See in particular the recourse to the notion of “common herit-
age of mankind”, which, on Professor Pierre-Marie Dupuy’s opin-
ion, makes reference to “normative strategies knowingly implement-
ed by a group of States: those pertaining to the Third World, which
come together in particular under the banner of the “Non-Aligned
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force the sense of belonging to the human race. The
Earth is now perceived as Armstrong contemplated it
from the Moon: as a unity. Astronauts are regarded as
“envoys of mankind”,'® outer space activities are dee-
med to be “province of all mankind”'” and the moon

<

and other celestial bodies are the “common heritage
of mankind”."® The exploration of Antarctica and the
discovery of the seabed areas give rise to the adoption
of a similar course of action: these new spaces must
also be managed in the interest of mankind."” Everyone
wants to benefit from these developments: in 1975, the
Declaration on the Use of Scientific and Technological
Progress in the Interests of Peace and for the Benefit
of Mankind has been adopted.” In the course of time,
as a result of the ecological disasters and the globaliza-
tion of threats, solidarity becomes a necessity. Mankind
is now deemed “a concrete whole”.?! Furthermore,
according to the terms of the Rio Declaration on En-
vironment and Development, 1992, the “integral and
interdependent nature of the Earth, our home”* has
been recognized. Anyhow, when it comes to mankind,
it is difficult to severe the object of the protection from
the issue related to the subject of law, as both elements
are closely linked. The Convention on the Law of the

2995,

Movement””: Dupuy Pierre-Marie, “Dialogue onirique avec Wolf-
gang Friedmann: sur les évolutions du droit international entre la fin
des années soixante et la veille du XXlIe siecle”. RUDA, Jose. Liber
amicorum in memoriam of judge José Maria Ruda. The Hague: Kluwer law
international, 2000. p.18.

16 Art. 5 of the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space.

17 See Art. 1 of the Treaty on Principles Governing the Activi-
ties of States in the Exploration and Use of Outer Space, including
the Moon and Other Celestial Bodies, New York, 27 January 1967:
“The exploration and use of outer space [...] shall be the province
of all mankind.”

18  See Art. 11(1) and Art. 1(1) of the Agreement Governing the
Activities of States on the Moon and Other Celestial Bodies.

19 See in particular the preamble of the Antarctic Treaty of 1
December 1959 whereby reference is made to “the interest of all
mankind”, and Article 136 de la United Nations Convention on the
Law of the Sea (Montego Bay, 10 December 1982, hereinafter the
“United Nations Convention on the Law of the Sea”) that charac-
terizes the Area and its resources as “common heritage of man-
kind”.

20  See resolution 3384 (XXX) of General Assembly of the Unit-
ed Nations of 10 November 197

21 MOREAU DEFARGES, Philippe.
“grande illusion” du XXeme siccle? Politigue étrangere, n. 3, 1999. p.
701.

22 UNITED NATIONS. Report of the United Nations Conference on
Environment and Development. Available in: <http:/ /www.globalforest-
coalition.org/wp-content/uploads/2010/12/Rio-Declaration-on-
Environment-and-Development-principles.pdf>. Access in: 21 mar.
2017.

L’humanité, ultime

Sea confirms the foregoing: pursuant to Article 137, “all

»23 are vested

rights in the resources of the (seabed) area
in mankind as a whole. Likewise, in the field of criminal
law, according to the International Criminal Tribunal
for the Former Yugoslavia, “[bJorders should not be
considered [...] as a protection for those who trample

underfoot the most elementary 77ghts of humanity”.**

The Draft Universal Declaration of the Rights of
Mankind is an integral part of this movement towards
the establishment of new rights for all human beings.
It was at the Environmental Conference, organized by
the French government in October 2014, that the su-
ggestion was made when the President of the French
Republic, Mr. Francois Hollande expressed his will that
“after the rights of persons |...] it was time to lay down
basis for the rights of mankind”.*® Subsequently, Mrs.
Corinne Lepage, former Minister for the Environment
in France,” who was responsible for allowing such a
proposal to become a reality and her drafting team sub-
mitted a report on this issue to the President of the
French Republic on 25 September 2015.7” This report
proposes a draft Declaration recognizing six rights of
mankind (the right to the environment, the right to
development, the right to the common and global he-
ritage, the right to common goods, the right to peace
and the right to have freedom of choice to determine

23 Art. 137(2) of the United Nations Convention on the Law of
the Sea.

24 1CTY, Prosecutor c. Tadic, case n°® 1'T-94-1, 2 October 1995, Deci-
sion, § 58.

25 See the mission statement by the President of the French
Republic Mr. Francois Hollande addressed to Mrs. Corinne Lep-
age dated 4 June 2015, which is contained /# LEPAGE CORINNE
ET EQUIPE DE REDACTION. Déclaration universelle des droits de
Lhumanité, rapport a lattention de Monsienr le Président de la Républigue.
2015. p. 7 et seq. Available in: <http://wwwladocumentationfran-
caise.fr/var/storage/rapports-publics/154000687.pdf>. Access in:
23 fev. 2016.

26 From 1995 to 1997.

27 LEPAGE CORINNE ET EQUIPE DE REDACTION. Déc/a-
ration universelle des droits de ['humanité, rapport a l'attention de Monsienr le
Président de la Républigne. 2015. Available in: <http://www.ladocu-
mentationfrancaise.fr/var/storage/rapports-publics /154000687.
pdf>. Access in: 23 fev. 2016. Regarding this Draft Declaration,
see in particular: DELZANGLES, Hubert. Remise de la Déclara-
tion des droits de 'humanité: quelle place pour la protection de
Penvironnement?. Actu Environnement, 2015. Available in: <https://
www.actu-environnement.com/ae/news/hubert-delzangles-dec-
laration-droits-humanite-place-protection-environnement-25834.
php4> Access in: 21 mar. 2017.; DROITS de '’humanité. La Se-
maine Juridique - Edition Générale, n. 50, 2015. p. 2268; OTTOU, Alix;
DORIS, Marion. Vers une déclaration universelle des droits de
I’humanité?. Revue des droits de homme. 2016. Available in: <https://
revdh.revues.org/1769>. Access in: 21 mar. 2017.
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its own fate) and six duties towards mankind (the duty
to ensure respect for the rights of mankind, the duty
to preserve environmental heritage and resources, the
duty to preserve climate equilibrium, the duty to guide
scientific and technical progress, the duty to promote
sustainable human development, the duty to ensure the
effectiveness of the principle, rights and duties of the
Declaration); these rights and duties are coupled with
four guiding principles® (the principle of responsibili-
ty, equity and solidarity, the principle of the dignity of
mankind, the principle of the continuity of the exis-
tence of humanity, the principle of non-discrimination
against future generations) that serve as their basis and
guide their implementation. This Draft Declaration was
formally presented at the Climate Conference (COP21)
in Paris in 2015.% At the time of the adoption of the
Paris Agreement on 12 December 2015, President Fran-
cois Hollande emphasized that “to human rights we
have just added the rights of mankind.”" The Agree-
ment itself describes climate change, by linking, for the
first time, such characterization to human rights, as “a
common concern of humankind”.’' In the long term,
the Draft Declaration could be placed on the agenda
of the UN General Assembly for its consideration and
adoption.”? The Declaration is intended to become a sof?
law instrument. The use of soft law is particularly ap-
propriate in this scenario, as the rights of mankind may
disrupt the mechanisms of classical international law.

28  Sece the Draft Universal Declaration of Rights of Mankind re-
produced in the Annex to this document. For a commentary on eve-
ry article of this Declaration. LEPAGE CORINNE ET EQUIPE
DE REDACTION. Déclaration nniverselle des droits de hnmanité, rapport
a lattention de Monsienr le Président de la Républigue. 2015. Available in:
<http:/ /www.ladocumentationfrancaise.fr/var/storage/rapports-
publics/154000687.pdf>. Access in: 23 fev. 2016.

29  An official side event concerning the draft Declaration was or-
ganized at the French Pavilion during the COP21.

30 I’ELYSEE, Palais de. Tweet of 12 December 2015: Available in:
<https://twitter.com/elysee/status/675771304381964288>.  Ac-
cess in: 23 fev. 2016.

31 The Preamble of this Agreements establishes that: “Acknowl-
edging that climate change is a common concern of humankind,
Parties should, when taking action to address climate change, re-
spect, promote and consider their respective obligations on human
rights, the right to health, the rights of indigenous peoples, local
communities, migrants, children, persons with disabilities and peo-
ple in vulnerable situations and the right to development, as well
as gender equality, empowerment of women and intergenerational
equity”. LE BRIS, Catherine. Les changements climatiques, une préoccu-
pation pour Uhumanité. Available in: <https://theconversation.com/
les-changements-climatiques-une-preoccupation-pour-lhuman-
ite-52708>. Access in:23 fev. 2016.

32 The Draft Declaration was forwarded by President Francois
Hollande to the United Nations Secretary-General on 28/04/2016.

Indeed, in the Westphalian order, the normative space
is identified with the State, the temporal power rest with
sovereignties and hence the legal landscape appears re-
latively peaceful “under the reassuring sign of unity and
stability”.”> On the contrary, humanity reflects a “global
notion in space and in time”*: it displaces the frozen
time of the State in favor of the changing time of hu-
man needs and pushes back the boundaries in a quest
of universality. Against this background, the rights of
mankind cannot be designed to take precedence abrup-
tly over sovereignty. However, between soft law and
hard law, there are bridges: through practice and belief
in these practices, the norms set forth in this Declara-
tion could eventually become international customary
law. Some of them could also eventually be included in
one or more conventions. This Declaration could thus
be only the first step in a relatively long process.

For this process to begin, however, several issues
must first be examined: What is the meaning of this
entity, mankind, in whose favor rights will be granted?
How the rights of mankind can be defined? Are the-
se rights useful? And what is the impact of the duties
towards mankind in this context? All these questions
are mingled with fears: concerns are raised about how
these new rights will interplay with human rights and
one can wonder who will be able to exercise these ri-
ghts granted to this entity called mankind whose notion
seems elusive. Therefore, the fact of underscoring the
normative (I) and institutional (II) implications of this
Draft Declaration will allow for its potential to be iden-
tified and, beyond the legal utopia, fully realized.

2. RIGHTS OF MANKIND AND DUTIES TOWARDS
MANKIND: NORMATIVE IMPLICATIONS OF THE
DRAFT DECLARATION

The vision of mankind as holder of rights is “as
revolutionary on a global scale as the integration into
the French constitutional law of the eighteenth century
of the concept of Nation as holder of sovereignty re-

33 DELMAS-MARTY, Mireille. Trois défis pour un droit mondial.
Paris: Editions du Seuil, 1998. p. 92.

34  DUPUY, René-Jean. La communanté internationale entre le mythe et
Lhistoire. Paris: Economica, 1986. p.169.

35 See WECKEL, Philippe. Titulo. Local: editora, ano. this Dec-
laration would “intuitively prompt a hostile reaction from human
rights experts”.
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placing the monarch”.® This “vision” has been expres-
sed by means of variety of terms: while some authors
have sought to stress the biological unity of mankind by
making reference to the “rights of the human species”,”
others have emphasized the social implications of these
rights (“rights of human solidarity”),” their scope of
7’)39

application (“global rights”)” or their philosophical im-
pact (“rights of the “human family”)."” The notion of
“rights of mankind” is the most stable and widespread:
it has been used since the end of the nineteenth century

41

in official texts,! and has been included in a number

of books,* articles® or academic works.** This notion

36 PANCRACIO, ano Apud TERRE, Francois. I’humanité, un
patrimoine sans personne. In: ARDANT, Philippe. Droit et politique a
la croisée des cultures. Paris: LGDJ, 1999. p. 346.

37 HUBER, Gérard. Le clonage humain est-il un crime contre
I’humanité. Droit et économie, n. 85, 1999. p.23.

38 NICIU, Martian I. Le patrimoine commun de ’humanité en
droit international maritime et en droit spatial Annuaire de droit mari-
time et océanique, 1995. p. 16.

39 WEISS, Edith Brown. Justice pour les générations futures: droit in-
ternational: patrimoine commun et équité intergénérations. Paris:
Editions Sang de la terre, Unesco, 1994. p. 89 et seq.

40 DELMAS-MARTY, Mireille. Europe du marché, Europe des
droits de ’homme. In: GROS, Francois; HUBERT, Gérard. Vers un
anti destin? Patrimoine géinétique et droits de I'humanité. Paris: Odile Jacob,
1992. p. 415.

41 In 1919, during the Paris Peace Conference, the British delega-
tion stated that the offenders have trampled underfoot international
law and the sacred rights of mankind [Translation]. GRAVEN, Jean.
Les crimes contre Phumanité, RCADI, v. 76, 1950. p. 447.

42 See in particular the works by French Professor René-Jean Du-
puy concerning the concept of mankind and, especially. DUPUY,
René-Jean. La communanté internationale entre le mythe et I'bistoire. Paris:
Economica, 1986. p. 152 (whereby reference is made to “general rights
of mankind’) and DUPUY, René-Jean. L humanité dans limaginaire des
nations. Paris: Julliard, 1991. p. 200. (“zhe recognition of mankind and
their rights”). See also BEDJAOUI, Mohamed. Pour un nounvel ordre
économique international. Paris: UNESCO, 1978. p. 230. “Droits de
I’humanité tout entire”. “The rights of mankind as a whole”.

43 CARRILLO-SALCEDQO, Juan Antonio. Le concept de patri-
moine commun de 'humanité. In: HOMMAGE a René-Jean Dupny,
Ouvertures en droit international. Paris: Pedone, 2000. p. 61; CASSAN,
Hervé. Humanité et développement: quelques remarques pro-
spectives. In: FLORY, Maurice; HENRY, Jean-Robert. MAHIOU,
Ahmed. La formation des norms en droit international du développement.
Paris: CNRS, 1984. p. 200-201; DUPUY, Pierre-Marie. Humanité,
communauté et efficacité du droit. In: DUPUY, René-Jean. Humanité
et droit international: mélanges. Paris: Pedone, 1991. p. 137; KAMTO,
Mautice. La volonté de IEtat en droit international. RCADI, » 310,
2004. p. 327; KOUASSI Kanga. Le concept de patrimoine commun
de ’humanité et ’évolution du droit international public. Revue ju-
ridique et politique: indépendance et cooperation, 1995. p. 951. (la recon-
naissance de droits a ’humanité); TRINDADE, Anténio Augusto
Cangado. International law for humankind: towards a new jus gentium
(I) et (II). General course of public international law, RCADI, v. 316,
2005. p. 328.

44  DATONOU, Dieudonné. Du concept de patrimoine commmun de

has also been used in international instruments* and in
court®. Efforts to define these rights of mankind have
proved to be necessary, although sometimes the resul-
ting definitions have created some degree of confusion
with notion of human rights (). It is by drawing a
clear distinction between the two notions that the scope
of the rights of mankind and their corollary — the duties

towards mankind — can be fully assessed (B).

2.1. Rights of mankind and human rights:
between autonomy and interdependence

Mankind, in the definition given by the French phi-
losopher Auguste Comte, is an “immense and eternal

social unity”,"”

bound by solidarity. It is composed of
both the living and “the unborn”.* Moreover, mankind
covers all individuals and groups, in particular peoples,
non-governmental organizations and States and also
embraces all generations. This definition is reproduced
in the draft Declaration: “[M]ankind, which includes
all human individuals and organizations, covering past,
present and future generations”. While according to the
analyses carried out by the French historian Ernest Re-
nan the nation relies heavily on the past legacy, the le-
gal aspect of mankind is of a prospective nature rather
than a retrospective one: it “embodies the future rather
than the present day. It would represent eternity if his-

tory were not to come to an end”.*

Mankind, in its capacity of holder of rights, is in-
divisible. It must be regarded as an inextricable and
inseparable combination of individuals, groups and

Lhumanité anx: droits de 'humanité, étude bistorico-juridique du concept de pat-
rimoine commun de ['humanité em droit international, excerpta ex dissertatione
ad doctoratum in utroqueinre. Roma: Pontificia Universita Laternense,
1995. 145 p.

45  Regarding binding instruments, see Art. 137(2) of the United
Nations Convention on the Law of the Sea: “4// rights in the resources
of the [...] Area are vested in mankind as a whole” (Enmphasis is ours).

46 See ICTY, Prosecutor v. Tadic, 2 October 1995, cited above, §
58 (“the most elementary rights of humanity”). In the Barbie case, be-
fore the French courts, the Attorney-General Dontewille has made
reference several times to the “rights of mankind”: see Ruzié David,
« Commentaire sous Cass. Crim, 6 octobre 1983, Barbie (Report by
M. Le Conseiller Le Guhenec ; Conclusions de M. 1.’ Avocat Général
Dontenwille et arrét) », Ia Semaine Juridigue (JCP), 1983, 11, 20107.
47  GRAVEN, Jean; CASSIN, René. Le difficile progrés du regne de la
Justice et de la paix internationales par le droit: des origines a la Société des
Nations. Paris: Pedone, 1970. p. 277.

48 KOFMAN, Sarah. Penser 'humanité. Actes: droit et humanité: 1.es
cahiers d’action juridique, n. 67-68, Sep. 1989, p. 9.

49  DUPUY, René-Jean. Réflexions sur le patrimoine commun de
Phumanité. Droits, n.1, 1985. p. 69.
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generations.”’ In practice, each generation does not go
on the stage of history “as just one man” nor does it
leave it “as a group”,’! as generations intermingle. This
reality has not only philosophical implications, but also
legal and litigious consequences: if mankind is a unity,
this means that the so-called rights of “future genera-
tions” are only one aspect of the rights of mankind and
therefore, these rights are not to be understood as an
autonomous notion. Against the background, “future”
generations cannot, when they become “present gene-
rations” turn against “past” generations.

In the Draft Universal Declaration of the Rights of
Mankind of 2015, mankind and nature are deemed to
be interdependent. In other words, the Draft Declara-
tion excludes those conceptions that separate mankind
from nature: it refuses to view the environment as an
object that is at the service of mankind. However, it
does not characterize nature as a legal person. It esta-
blishes a third way, which is that of nature as a pro-
ject (“nature-projet”)’* such a perspective reflects an
eco-anthropocentric approach, according to which
mankind and nature are inextricably linked. The refe-
rence to “living species” in the Declaration — which had
been suggested by the American essayist Jérémy Rifkin,
a member of the working group of Mrs. Corinne Lepa-
ge - aims at reflecting this interdependence between the

human species and the other species.

The rights of mankind, which have been conceived
along the lines of their holder, feature two major cha-
racteristics: they are of a collective and of an intergene-
rational nature.

The notion of “collective right” is ambiguous. It can
mean that the right concerned can only be collectively
excercised, particularly since the right itself - its enjoyment
- is of an individual nature (along the lines of the right
to strike, for instance). However, it can also mean that
the holder of the right is a group and it is in this sense
that it must be construed here. The rights of mankind,
which are granted in favor of the human community,

50 CHEMILLIER-GENDREAU, Monique. Humanité et souve-
raineté, essai sur la_fonction du droit international. Paris: La Découverte,
1995. p. 358.

51  OST, Francois. Elargir la communauté politique : par les droits
ou par les responsabilités? Réflexions sur les enjeux éthiques de la
crise écologique. In: BERNS, Thomas. Le droit saisi par le collectif.
Bruxelles: Bruylant, 2004. p. 258.

52 OST, Francois. Ia nature hors la loi: 'écologie a I’épreuve du
droit: I’écologie a I’épreuve du droit. Paris: L.a Découverte, 2003. p.
237 et seq.

cannot be subsumed in an aggregation of individual ri-
ghts; they concern all human beings and “do not belong
to any of them in particular”.” The legally protected
interest related to the rights of mankind is of a diffu-
sed character — as these rights concern an indefinite
number of individuals or groups.® Such interest is also
indivisible, that is, it cannot be split up.” This is the
reason why the rights of mankind have sometimes been
called “rights of solidarity”. This solidarity, inherent to
these rights, manifests itself in space (covering diffe-
rent groups, cultures and peoples) and in time (through
succeeding generations). Indeed, the rights of mankind
are also intergenerational: the principle of transmission
that underpins them is one of their specific features.
Under the terms of the draft Declaration, the “conti-

nuity of mankind rests on this intergenerational link”.®

The rights of mankind, by virtue of their features,
are distinguished from human rights. While the latter
are aimed at protecting individual freedoms (freedom
of expression, freedom of movement, etc.) and making
these freedoms effective (economic and social rights, as
well as civil and political rights such as the right not to
be subjected to degrading treatment or the right to par-
ticipating in public affairs),”” the rights of mankind aim
to safeguard the essential interests of the human race

53 DUPUY, René-Jean. Humanité et droit international: mélanges.
Paris: Pedone, 1991. p. 137.

54 DUFFRENE, Marie Pierre Camproux. La représentation de
intérét collectif environnemental devant le juge civil : apres Paffaire
Erika et avant Pintroduction dans le Code civil du dommage causé
a Penvironnement. Iertigo, 2015. Available in: <https://vertigo.re-
vues.org/16320>. Access in: 23 fev. 2016.

55 DUFFRENE, Marie Pierre Camproux. La représentation de
intérét collectif environnemental devant le juge civil : apres Paffaire
Erika et avant Pintroduction dans le Code civil du dommage causé
a Penvironnement. Iertigo, 2015. Available in: <https://vertigo.re-
vues.org/16320>. Access in: 23 fev. 2016.

56 See the Preamble of the Draft Universal Declaration of the
Rights of Mankind, 2015. FRANCE. Présidence de la République.
Déclaration universelle des droits de I'bumanité, rapport a lattention de Mon-
sienr le Président de la République. 2015. Available in: <http://www.
ladocumentationfrancaise.fr/rapports-publics /154000687 /index.
shtml>. Access in: 23 mar. 2017.

57 For a more detailed analysis of this issue, see LE BRIS, Cath-
erine. L humanité saisie par le droit international public. Paris: LGD],
2012. p. 81 et seq. Regarding the interplay between “human rights”
and “freedoms”. CHAMPEIL-DESPLATS, Véronique. Des “liber-
tés publiques” aux “droits fondamentaux” : effets et enjeux d'un
changement de denomination. Jus Politicum, n. 5,2010. p. 3. Available
in: <http://juspoliticum.com/uploads/pdf/JP5_Champeil_corr01.
pdf>. Access in: 23 fev. 2016.
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(tight to development,™ right to common heritage,”, ti-
ght to peace,” right to a sustainable environment,® etc.).
Both rights of mankind and human rights fall under
different temporal scopes: human rights are exercised
in the present time, while the rights of mankind, which
also concern “future generations”, are projected into
the future as well. These two types of rights are also di-
fferentiated by the subject matter concerned: while the
holders of human rights are individuals,** the rights of
mankind are conferred upon the human community as
an autonomous entity.

This does not mean that mankind does not play a
role in the human rights sphere: human nature, and the-
refore mankind,” constitutes the criterion upon which
human rights are recognized.* These rights must be res-

58  See Art. 6 of the Draft Universal Declaration of the Rights of
Mankind contained in the Annex.

59 See Arts. 7 and 8 of the Draft Universal Declaration of the
Rights of Mankind contained in the Annex.

60  See Art. 9 of the Draft Universal Declaration of the Rights of
Mankind contained in the Annex.

61  See Art. 6 of the Draft Universal Declaration of the Rights of
Mankind contained in the Annex.

62 It is true that legal persons (e.g. non-governmental organiza-
tions within the framework of the European Convention on Human
Rights) may also invoke human rights for their own benefit; this is
a legal fiction to ensure the efficiency and effectiveness of those
freedoms that are collectively exercised but the enjoyment of which is
of an individual nature. The individual is not completely obliterated
behind the legal person concerned in the process of recognition
of fundamental rights: “first of all, at issue are here the persons
who have established and are members (associates, co-owners, sup-
porters) of the entity having been granted legal personality”; these
rights “are not in principle attributes associated with the quality of
the subject of law but with the rights recognized in favor of all hu-
man beings. While our legal system confers such rights upon legal
entities, it does not do so only because they have been endowed
with legal personality but because they are organizations pursuing
lawful purposes, or furthermore, because they reflect the exercise by
their founders or members of a freedom, namely, the freedom of
association, of course, but also the freedom to undertake economic
activities, religious freedom, etc.” (BOULOIS, Xavier Dupré de. Les
droits fondamentaux des personnes morales. Revue des droits et libertés
Sfondamentanx, n. 15, 2011. Available in: <http://www.revuedlf.com/
droit-fondamentaux/les-droits-fondamentaux-des-personnes-mo-
rales-%E2%80%93-1ere-partie/>. Access in: 03 maio 2016.)

63 On the polysemy and the different meanings of the term
“makind”(“humanité¢”), LE BRIS, Catherine. I.’humanité saisie par le
droit international public. Paris: LGD], 2012. p. 30 et seq.

64 Admittedly, legal persons, that is, those “cold monsters devoid
of humanity”, can also invoke human rights for their own benefit,
but as stated above (note no. 57); the use of this legal fiction aims
to guarantee the effectiveness and effectiveness of those freedoms,
the exercise of which is of a collective nature, but their enjoyment is
of an individual character: BOULOIS, Xavier Dupré de. Les droits
fondamentaux des personnes morales. Revue des droits et libertés fon-
damentanx, n. 15, 2011. Available in: <http://www.revuedlf.com/

pected vis-a-vis all persons “by reason of their human

3 65

structure”.” The inherent humanity of every person is
a source of rights. Therefore, the rights of mankind and
human rights are built on the same belief in the univer-
sality of human nature.® This explains why both types
of rights are indivisible and objective in character, that
is, they fall outside the principle of reciprocity, “the gol-

den rule for relations between States”.%

However, the difference between these two types
of rights lies in their very nature and not only in their
importance. In the case of the rights of mankind, hu-
manity itself is no longer a criterion for granting rights;
mankind becomes the holder of those rights. From this
perspective, these rights represent “a qualitative leap
forwards that makes them fall outside the category of

human rights”.%®

This difference has not always been
properly understood. The cause of this confusion lies
in the so-called “third-generation” human rights theory.
According to this approach, it would be possible to
identify three “generations” of human rights: civil-po-
litical freedoms (“libertés-aptitudes”), socio-economic
rights (“droits-créances) and solidarity rights (“droits de
solidarities”).®” This approach has — with good reason-
been criticized by scholarly literature, and although it is
not necessary to revisit all these criticisms,” it should
be noted that not only might it suggest that certain hu-
man rights would pertain to different “generations”,
and would therefore no longer be relevant today, but,
moreover, such an approach dilutes the very concept
of human rights: according to this theory the holder of
these rights and their subject matter can no longer be
clearly identified. In this context, the concept of “third-

droit-fondamentaux/les-droits-fondamentaux-des-personnes-mo-
rales-%E2%80%93-1ere-partie/>. Access in: 03 maio 2016.

65 SUSTERHENN, Adolf. I’idée des droits de ’lhomme et sa
mise en ceuvre. In: MELANGES offerts a Henri Rolin: problémes du
droit des gens. Paris: Pedone, 1964. p. 398.

66 DUPUY, Pierre-Marie. Humanité, communauté et efficacité du
droit. In: DUPUY, René-Jean. Humanité et droit international: mélanges.
Paris: Pedone, 1991. p. 137.

67 DUPUY, René-Jean. L humanité dans l'imaginaire des nations. Paris:
Julliard, 1991. p. 202.

68 DATONOU, Dieudonné. Du concept de patrimoine commun de
Lhumanité anx: droits de 'humanité, étude bistorico-juridique du concept de pat-
rimoine commun de ['humanité em droit international, excerpta ex dissertatione
ad doctoratum in utroqueinre. Roma: Pontificia Universita Laternense,
1995. p. 125.

69  COLARD, Daniel. Le droit a la paix comme droit de ’homme.
Les Cabiers du droit public, 1988. p. 33.

70 For a critical approach on this theory, LE BRIS, Catherine.
L’ humanité saisie par le droit international public. Paris: 1.GD]J, 2012. p.
83 et seq.
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-generation rights” is likely to undermine human rights
as a whole.

While human rights and the rights of mankind must
be distinguished, they must not, however, be conside-
red as opposing concepts. These two types of rights are
“indivisible” as recalled in the Draft Declaration.” The
recognition of the rights of mankind is a guarantee of
the effectiveness of individual rights: once the concept
of mankind is accepted, humanity “must itself enjoy
their rights, otherwise individuals would lose theirs”.”
In this regard, the United Nations Human Rights Com-
mittee has stated that “[e]very effort they [States| make
to avert the danger of war [..] constitute[s] the most
important condition and guarantee for the safeguarding
of the right to life”, thus recalling the interdependence
between the right of mankind to peace and the right of
man to life.” The links that are woven between human
rights and rights of mankind are not limited to civil and
political rights but also involve economic and social ri-
ghts. A close relationship exists, in particular, between
the individual right to health and the right of mankind
to the environment.”* For example, in 2013, the Atha-
baskan peoples filed a petition with the Inter-American
Commission on Human Rights against Canada where-
by they basically allege that the inaction of that State
against black carbon emissions, which contribute to cli-
mate change, violates in particular their right to life and
health.” Tt is likely that, as in the case of the petition
filed against the United States on behalf of the Inuit

71  See Article 11 of the Draft Universal Declaration reproduced
in the Annex.

72 DUPUY, René-Jean. La cloture du systeme international: la cité ter-
restre. Paris: Presses Universitaires de France, 1989. p. 156.

73 Human Rights Committee (HRC), General Comment 6, Arti-
cle 6 (Sixteenth Session) on the International Covenant on Civil and
Political Rights (right to life), 30 April 1982, § 2, (Doc. UN HRI\
GEN\1\Rev.1).

74 See the African Commission on Human and Peoples’
Rights (ACHPR), 27 October, 2001, Social and Fconomic Rights Action
Center (SERAC) and Center for Economic and Social Rights (CESR) «.
Nigéria, aff. 155/ 96. On this subject, see also DUPUY, Pierre-Marie.
Le droit a la santé et la protection de 'environnement. In: DUPUY,
René-Jean. Le droit a la santé en tant que droit de I"homme. 1a Haye:
Sijthoff&Noordhoff, ano. p. 340 e/ seq. (in particular, p. 405).

75  ATHABASKAN COUNCIL. Petition to the Inter-American Com-
mission on human rights seeking relief from violations of the rights of arctic
Athabaskan peoples resulting from rapid arctic warming and melting cansed
by emissions of black carbon by Canada. 2013. Available in: <http://
carthjustice.org/sites/default/ files/ AAC_PETITION_13-04-23a.
pdf>. Access in: 23 fev. 2016. Regarding this case, see CANAL-
FORGUES, Eric; PERUSO, Camila. La lutte contre le changement
climatique en tant qu’objet juridique identifié. LexisNexis, n. 8-9,
comment 72, August 2015. p. 52.

peoples in 2005, the Commission concludes that no
link between the greenhouse gas emissions and the alle-
ged violations of human rights could be proved.”” This
is precisely one of the advantages of recognizing the
rights of mankind in the international legal order: this
would allow for the circumvention of the issue concer-
ning the proof of an individual and present (or immi-
nent) violation, as that issue constitutes a bartier to the
admissibility of this type of cases.

The fact remains that recognizing the interdepen-
dence between human rights and the rights of mankind
does not solve everything: it is an undeniable fact that
“the greater the number of rights, the greater the chan-
ces that disputes arise”, and that those rights conflict
with each other.” The problem is not new: in former
times, René Cassin™ explained that he had already cri-
ticized the 1948 Universal Declaration of Human Ri-
ghts for establishing “an impossible conciliation” be-
tween classical freedoms and economic, social and
cultural rights, which are more innovative.*” At present,
there may be some concerns about the transcendent
character of the rights of mankind and the possible
risks of taking measures that endanger freedoms.*
It would be a mistake to consider that collective issues
take precedence over the individual ones, or vice versa.
An absolutist and overriding approach to the rights of
mankind must be rejected. As a matter of fact, the legal
aspect of mankind is not only transcendental, it is also

76 ATHABASKAN COUNCIL. Petition to the Inter-American Com-
mission on human rights seeking relief from violations of the rights of arctic
Athabaskan peoples resulting from rapid arctic warming and melting cansed by
emissions of black carbon by Canada. 2013. Available in: <http://carth-
justice.org/sites/default/files/ AAC_PETITION_13-04-23a.pdf>.
Access in: 23 fev. 2016.

77 WOLD Chris; HUNTER, David; POWERS, Mélissa. Climate
change and the law. 2. Ed. New York: LexisNexis, 2013. p. 591 ¢/ seq.:
the Inter-American Commission dismissed the petition on the
grounds that it did not allow for a determination to be made as to
whether the alleged facts implied a violation of the rights protected
by the Inter-American Convention on Human Rights; (see p. 595).
78 WEISS, Edith Brown. Justice pour les générations futures: droit in-
ternational: patrimoine commun et équité intergénérations. Paris:
Editions Sang de la terre, Unesco, 1994. p. 95.

79  René Cassin is a French Lawyer and Diplomat. He is one of
the drafters of the Universal Declaration of Human Rights 1948.
80 CASSIN, René. La Déclaration universelle et la mise en ceuvre
des droits de ’homme. RCADI, v. 79, 1951. p. 285.

81 WECKEL, Philippe. Le rapport Iepage sur les droits de I'humanité et
le concept de I'humanité indivisible. 2015. Available in: <www.sentinelle-
droit-international.fr/?q=content/le-rapport-lepage-sur-les-droits-
de-Thumanit%C3%A9-et-le-concept-de-Thumanit%C3%A9-indivis-
ible>. Access in: 22 fev. 2015.
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immanent:* mankind is not more important than its
members, “it is they who are its essence”.*” Furthermo-
re, “each right can only be the beginning of a right” and
be capable of deferring to another right in the event
of a conflict among them.* On a practical level, it is
important to identify the criteria or methods allowing
for the resolution of assumptions of conflicts between
the rights of mankind and human rights. A prelimina-
ry step aims at finding the causes of the conflicts, the
conditions surrounding their emergence, so as to pre-
vent them. The objective would thus be to reduce tho-
se contradictory requirements so as to avoid giving up
one of the categories of rights concerned. Should the
conflict be inevitable, it is necessaty to seek to reconcile
those competing rights without establishing a hierarchy
among them. To this end, it is possible to weigh up the
two competing rights; well-proven techniques based
in particular upon the principles of necessity and pro-
portionality can prove to be useful in this context. In
addition, certain legal criteria such as the non-derogable
nature of the right concerned should also be taken into
account. In any event, it is important to avoid systema-
tically giving priotity to a right over another.*

2.2, Duties towards mankind and rights of
mankind: between complementarity and added
value

The recognition of the rights of mankind beyond
its symbolic character has both theoretical and practical
interest.

From a theoretical perspective, the Draft Declara-
tion introduces a new legal category, the so-called ri-

82 LE BRIS, Catherine. I bumanité saisie par le droit international pub-
lie. Paris: LGD]J, 2012. p. 41.

83  DUPUY, René-Jean. L humanité dans l'imaginaire des nations. Paris:
Julliard, 1991. p. 41.

84 Edith Brown-Weiss, #bid., p. 94. Consequently, even the right
not to be subjected to inhuman or degrading treatment may defer
to the freedom of individuals over their own bodies: see European
Court of Human Rights, judgment delivered on 17 February 2005,
KA and A.D. v. Belginm, Applications nos. 42758/98 and 45558/99
(concerning sadomasochism).

85  On the issue related to conflicting fundamental rights, see the
informal noted by Frangoise Tulkens concerning «les conflits de
droits fondamentaux» of 14 April 2006. Document available on-
line at: [http://www.ies.be/files/Fr. Tulkens.Notes_de_support_au_
cours_du_16_f%C3%A9vrier_2007.pdf] (last 23/02/2016).

86 It is possible to believe that a legal category exists “given that
the legislation incorporates it into its own lexicon and legal con-
sequences are attached to it”: see, on this issue, Lochak Dani¢le,

ghts of mankind. This category allows for norms, thin-
gs, facts or acts focused on the interest of mankind to
be dealt with as a whole and be governed by a common
legal regime. Failing this, the recognition of the inte-
rests of mankind would only consist of “a jumble of
heterogeneous rules”, a “simple juxtaposition of diver-
ging rules” that are impossible to be applied and that
inevitably involve contradictions among them.” As a
new category, the rights of mankind emerge as a strong
normative basis to ensure the connection between le-
gal notions such as “(common/global) heritage of
mankind”, “common concern of mankind”, “human
security”’, “human development”, “human interest” or
“crime against humanity”. In environmental matters, in
particular the recognition of this category makes it pos-
sible to adapt the legislation to empirical developments
when dealing with what is often referred to as “ecologi-
cal interdependence”. To take just one example, climate
change, which from a legal perspective, is “a common
concern of humankind”® having an impact on glaciers
in Antarctica - a region whose environmental protec-
tion is “in the interest of mankind as a whole”®-, is
also closely linked to the oceans whose seabed is the
common heritage of mankind.” Thus, climate change
can deteriorate the world heritage of mankind such as
the Great Barrier Reef’! and can ultimately pose a threat
to human security.”” Thus, by recognizing the category
of rights of mankind, the international legal order is in
tune with the circumstances that it governs.

From a practical point of view, the recognition of
the rights of mankind contributes to increasing res-

«lLa race: une catégorie juridique?», i Actes du collogue Sans distine-
tion de... race, 27 -28 March 1992, published iz Mots no. 33. Available
online:[http://www.anti-rev.org/ textes/Lochak92a/] (Last visited
24/02/2016).

87 Bergel Jean-Louis, Théorie géinérale du droit, Paris, Dalloz, 2012,
p- 225 etss.

88 Preamble of the United Nations Framework Convention on
Climate Change of 9 May 1992 and Preamble of the Paris Agree-
ment of 12 December 2015.

89 Protocol Environmental Protection to the Antarctic Treaty,
Madrid, 4 October 1991.

90 See Article 136 of the United Nations Convention on the Law
of the Sea.

91 See the Convention for the Protection of the World Cultural
and Natural Heritage, Paris, 16 November 1972. The World Cultural
List is available on the Web site of Unesco at: [http://whc.unesco.
org/en/list/154/] (Last visited 24/02/2016).

92 Regarding the notion of human security, see in particular,
United Nations Development Programme, Human Development Re-
port 1994 : New Dimensions of Human Security, Paris, Economica, 1994,
p. 240.
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ponsibilities insofar as these rights are conceptuali-
zed in terms of creditors and debtors. Indeed, where
a subjective right is created, its holder is granted the
power to make demands and the norm concerned is
thus assorted with a number of mechanisms to which
recourse will be had upon its slightest contravention.”
In this respect, “subjective” rights (if it is possible to
use the term “subjective right”, which has traditio-
nally been regarded as conferring a prerogative upon
individuals,” in connection with the rights of mankind
that concern global interests) are more effective than
the mere objective rules dealing with environmental
protection, peace and development. All the more so
given that the rights of mankind are of a collective
nature,” and thus those who seek to avail themselves of
the above rights on behalf of mankind do not have to
prove, from a theoretical point of view, that they have
been individually harmed. In this context, to quote the
example of petitions filed by Inuit and then the Atha-
baskan peoples with the Inter-American Commission
on Human Rights,” if the rights of mankind could
have been invoked as a supplement to human rights,
those petitions had been dealt with quite differently.
Moreover, where a subjective right is recognized, a
whole series of obligations derive from it. In other wor-
ds, these obligations are no longer dependent on their
incorporation into a specific text, but they are infinite
in some way or at least as numerous as they may be ne-
cessary for the realization of the right concerned. The
recognition of the rights of mankind thus leads to an
extension of the scope of obligations.

While the draft Declaration rests on this “natural”
dynamics existing between legal rights and duties, the
decision was also made to set forth in the above Decla-
ration the duties towards mankind. Indeed, it was esta-
blished that “[t|he present generations have a duty to
guide scientific and technical progress towards the pre-

2597

servation and health of humans and other species™” or

93 CARBONNIER, Jean. Flexible droit. 8. ed. Paris: LGDJ, 1995.
p. 150.

94 See Cornu Gérard, Vocabulaire juridigue, 8" ed., 2000, item
«Droit ». See also BERGEL Jean-Louis, Théorie générale du droit, Patis,
Dalloz, 2012, 5" edition, p. 39. P As a remindet, the definition of
subjective rights is uncertain: for some authors, subjective rights are
defined by the recognition of the power of will; for others, subjec-
tive rights are legally protected interests (Thering).

95  See above

96  See above.

97 Article 14 of the Draft Universal Declaration of Rights of
Mankind in the Annex to this document.

that “the principles, rights and duties proclaimed in this
Declaration should serve as a basis for learning lessons,
raising awareness and taking further action for their ac-
tual implementation”.”® Contrary to what prevails in the
Universal Declaration of Human Rights,” the recogni-
tion of rights does notlead to “a retraction of duties”.'”
This decision is explained both by reasons of legal poli-
cy and legal technique. From a legal policy perspective,
the decision was motivated by the concern to account
for different cultures. Indeed, while for the modern
Western world, man is defined by “their constitution
as an individual who must be endowed with rights”,
in other cultural traditions man can only be concei-
ved as “a being integrated into communities and defi-
ned more in terms of their duties than their rights”.'”!
From a more technical point of view, it should be recal-
led that if rights are always accompanied by obligations
or duties, the opposite is not necessarily true. While ri-
ghts are of a bilateral nature and involve reciprocity, du-
ties, on the other hand, can be unilateral, non-reciprocal
and autonomous.'”” Thus, the duty to guide scientific
and technical progress towards the preservation of
species,'” in particular, does not lead to a right corres-
ponding to that duty. Furthermore, duties can present
an added value in relation to a given right: they “indicate
more than a specific right as they are basically placed at
a general level, that is, beyond the calculation of equiva-
lences between concrete rights and duties”.'"™* Therefo-
re, duties cannot be reduced to the corresponding obli-
gations. Finally, on a purely practical level, the reference
to duties is likely to increase the effectiveness of the

98 Article 15 of the Draft Universal Declaration of Rights of
Mankind in the Annex to this document.

99 In the Universal Declaration of Human Rights, the establish-
ment of duties is limited to just one atticle (Article 29).

100 BRAGA, Valeschka. ILa délicate question de Iéquilibre entre droits
et devoirs en France. Available in: <http://www.droitconstitutionnel.
org/congtesPatis/comC8/BragaTXT.pdf>. Access in: 24 fev. 2016.
101 ROULAND, ano Apud BISSONNETTE, Alain. I’actualité
de la Déclaration universelle des droits de I'homme. Revue guébécoise
de droit international, v. 8, n. 1, 1993-1994. p. 55. On this respect, see
for instance, Art. 27 et seq. of the African Charter on Human and
Peoples’ Rights (Nairobi, 27 June 1981), but also Arts. 29 e seq. of
the American Declaration of the Rights and Duties of Man (Bo-
gota, Colombia, 1948).

102 DELMAS-MARTY, Mireille. Vers une communauté de
valeurs? Les droits fondamentaux. Sewinar held at the College de France,
2008. Available in: <http://calenda.org/194353>. Access in: 23
mar. 2017.

103 Art. 14 of the Draft Universal Declaration of Rights of Man-
kind in the Annex to this document.

104  Braga Valeschka, « La délicate question de I’équilibre entre
droits et devoirs en France », gp. cit.
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rules enshrined in the Draft Declaration. Indeed, whi-
le rights are attributed to mankind, which may appear

ethereal !

duties, by contrast, must be implemented by
well-identified entities such as States. The recognition
of these duties thus makes it possible to anchor the

Draft Declaration in reality.

The Draft Declaration specifies the list of debtors
of duties towards mankind:'" while States, as primary
subjects of international law, have primary responsi-
bility in this matter, international organizations, enter-
prises, in particular multinational corporations, non-
-governmental organizations, peoples, local authorities
and individuals are also targeted. This multiplicity of

debtors contributes to explain the choice of using, ex-

107 2

cept for exceptional cases,'”’ the term “duty” rather
than “obligation”. The reference to “duties” allows for
a broad spectrum of stakeholders to be targeted (for
instance, transnational corporations), while the notion
of obligation could have limited the debtors to subjects
of public international law, in particular to States. Un-
doubtedly, the notion of duties has more of a moral
connotation than that of obligations. That does not
mean, however, that those duties cannot have a legal
dimension: the boundaries between morality and law
are not hermetic and the moral nature of a norm is by
no means incompatible with its legal character. On the
contrary, recognition of a moral obligation is often a
“step in the evolution of public awareness”.'"”™ Certain

rights, in particular human rights, have a strong moral

105  On the representation of mankind, see znfra (II).

106 See the preamble of the Declaration: “Considering the special
responsibility of present generations, especially the States that hold
primary responsibility in this area, but also that of peoples, inter-
governmental organizations, corporations, including multinationals,
non-governmental organizations, local authorities and individuals”.
An initial version of the text established as follows: “Considering that
the duties towards mankind must be complied with by the present
generations...”. The term « responsabilité » (“responsibility”) has fi-
nally been preferred to the exclusion of the term “devoir” (“duties”),
initially proposed because of its broader scope: this term “responsa-
bilité” (“responsibility”’) goes beyond the legal responsibility stricto
sensu so that it covers the role played by actors other than States
and international organizations (businesses in particular) and whose
actions are governed by soft law. The concept of responsabilité (re-
sponsibility) can be understood here in the sense of accountability.
107  See Article 14 of the Draft Universal Declaration where the
term “duty” rather than “obligation”. The term duties was chosen
instead of obligations insofar as rules of positive law concerning
this field already exist.

108 WEISS, Edith Brown. Justice pour les générations futures: droit
international: patrimoine commun et équité intergénérations. Paris:
Editions Sang de la terre, Unesco, 1994. p. 97.

dimension, which in no way prevents them from having
legal effects.

Mankind as a whole is the beneficiary of the duties
enshrined in the draft Declaration. The concept of “du-
ties towards mankind”, used in this Draft Declaration,
is not entirely new, as the Inter-American Convention
on Human Rights itself establishes in its Article 32 that
“le]very person has responsibilities [“devoirs” (duties) in
the French version] to [...] mankind”."” Similatly, in ac-
cordance with the Preamble to the Charter of Funda-
mental Rights of the European Union, the enjoyment
of the rights recognized in this text “entails responsibi-
lides and duties with regard to [...] the human commu-
nity and to future generations”. These are duties owards
mankind rather than duties ¢f mankind. In other words,
they are to be complied with by the present generation, in
particular by the international community,'? rather than
by future generations that are included in the notion of
mankind. Therefore, what has sometimes been referred
to by means of a terminological shortcut as “duties of
mankind”'"! are, in fact, “the duties of the present gene-
ration towards mankind”, in particular vis-a-vis the future
generations. Responsibility is thus not only of an intra-
generational nature, but also of intergenerational one.
There remains, however, the question of determining
who may make a claim on behalf of mankind in case of
violation of these rights.

3. A UniteD MANKIND AND A PLURAL
MANKIND: INSTITUTIONAL PERSPECTIVES FOR
THE DRAFT DECLARATION

Reference to mankind in a legal context is some-
times considered as a metaphor. Being described as

109  Convention adopted on 22 November 1969, in San Jose,
Costa Rica. The Inter-American Court of Human Rights considers,
however, that only States can be held responsible under the Conven-
tion to the exclusion of physical persons.

110 On the distinction between “humanité” (“mankind”) and “in-
ternational community”, see LE BRIS, Catherine. Lhumanité saisie
par le droit international public. Paris: LGDJ, 2012. p. 35.

111 LE BRIS, Catherine. Une déclaration sur les droits de
I’humanité: avancée ou simple slogan? e Huffington Post, 2015. Avail-
able in: <http://wwwhuffingtonpost.fr/catherine-le-bris/declara-
tion-droits-humanite-avancee-ou-slogan_b_6735426.html>. Access
in: 24 fev. 2015): in January 2015, the President of the French Re-
public Francois Hollande made reference to “duties of mankind”
(devoirs de P’humanité), giving rise to some terminological hesitation.
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a “ghost” holder,'"? mankind would be nothing more
than a legal fiction conceived to ensute the protection
of values or the transmission of goods.'” The question
remains, however, as to who can speak on behalf of
mankind."* That question was purposefully dealt with
only in an indirect manner in the Draft Declaration:
pursuant to Article 16 “[a]ll States are under the obli-
gation to ensure the ¢ffectiveness of the principles, rights
and duties proclaimed by this Declaration, including
through the organization of mechanisms to ensure their
full observance”.!”® In other words, while the Declara-
tion establishes the principle concerning the effective-
ness of the rights of mankind, it leaves it to the States
to decide how to ensure its application. Consequently,
two options are left to the States: the first one, which is
of a prospective nature, consists of endowing mankind
with a centralized representation (A); the second one,
of a more actual nature, is adapted to the structure of
international society and involves the implementation
of the rights of mankind by the subjects and stakehol-
ders of international law (B).

3.1. United Mankind: A Supranational
Institution as the Custodian of Rights of
Mankind

Historically, there has always existed an ideal of a
united mankind, the so-called, wpitas maxima'® This
ideal serves as a basis for both legal scholarly writings
and positive law. Based on what is known in national
legal orders, lawyers tend to turn, quite spontaneously,
to a model patterned after a united mankind represen-
ted by an institution of a centralized nature in order to
address issues concerning rights of mankind. Although
this model may, at first glance, seem utopian, it is the
one that was used in the field of the law of the sea,
in particular when dealing with issues concerning the

112 MATHIEU, Bertrand. Génome humain et droits fondamentanx.
Paris: Economica, 2000. p. 92.

113  DARDOT Pierre; LAVAL, Christian. Commun: essai sur la ré-
volution au XXIeme siecle. Paris: La découverte, 2014. p. 40. For an
opposite opinion, see TERRE, Francois. I’humanité, un patrimoine
sans personne. In: ARDANT, Philippe. Droit et politique a la croisée des
cultures. Paris: LGDJ, 1999. p. 341 : “La gestation de ’humanité en
tant que personne titulaire d’intéréts juridiquement protégés [...] se
réalise lentement.”

114 KISS, Alexandre Charles. La notion de patrimoine commun
de Phumanité, RCADI, v. 175, 1982. p. 236.

115 No underlining in the original version of the text.

116 TASSITCH, Georges. La conscience juridique international,
RCADI, v. 65,1938, p. 311.

Area,'"” which is common heritage of mankind, having
led to the creation of the International Seabed Authoti-
ty. Pursuant to the terms of the Convention on the Law
of the Sea, [a]ll rights in the resources of the Area are
vested in mankind as a2 whole, on whose behalf the Au-
thority shall act”.""® Furthermore, the Authority shall,
in particular, ensure that the activities carried out in the
Area do not pollute the marine environment, including

the coastline.'”

In the event of damage to the Area or the marine
environment, it is entirely conceivable that the Authori-
ty would claim compensation: according to the opinion
of the International Tribunal for the Law of the Sea,'®
even if there is no express provision in the Convention,
the Authority is implicitly authorized to do so insofar as

£712! of mankind. Therefore, in such a

it acts “on behal
case, the Authority could refer the matter to the Seabed
Disputes Chamber of this Tribunal on the basis of the
Convention on the Law of the Sea, in particular pur-

suant to its Article 187(b)(i).'*

The question remains as to whether it would be
possible to generalize this institutional model for it to
be used as a mechanism for the enforcement of the ti-
ghts of mankind. It should be stated that such an idea
has in fact been advocated before. It was proposed in
particular to extend this model to other areas of envi-
ronmental protection. In 1989, the States signatories to
the Declaration of The Hague on the Protection of the
Atmosphere, recognizing that “climate change” is “a
common concern of mankind”, called for the establish-
ment of a “new institutional authority” to address clima-

123

te change.”” In the same vein, it was proposed that an

117 See Art. 1(1) of the United Nations Convention on the Law
of the Sea: “Area” means the “seabed and ocean floor and subsoil
thereof, beyond the limits of national jurisdiction.”

118 See Arts. 137(2) and 153(1) of the Convention on the Law
of the Sea.

119  See Art. 145 of the Convention on the Law of the Sea.

120 INTERNATIONAL TRIBUNAL FOR THE LAW OF
THE SEA. Responsibilities and obligations of States sponsoring persons and
entities with respect 1o activities in the Area, 2011, Case n. 17, para. 180.
Available in: <https://wwwitlos.org/en/cases/list-of-cases/case-
no-17/>. Access in: 23 mar. 2017.

121 See Art. 137(2) of the Convention on the Law of the Sea.
122 See also Article 37 of Annex VI to the Convention on the Law
of the Sea. See, on this matter, BEURIER, Jean-Pierre. L’Autorité
internationale des fonds marins, 'environnement et le juge. Iertigo,
special edition 22, September 2015. Available in:<https://vertigo.
revues.org/16169>. Access in: 23 mar. 2017.

123 Declaration on the Protection of the Atmosphere, The
Hague, 11 March 1989 (Doc. NU A/44/340).
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international authority should be created to promote the
protection of genetic resoutrces'?* bearing in mind that
the preservation of biological diversity is also referred
to as a “common concern of humankind”.'”® Moreover,
the establishment of a single global government repre-
senting humanity as a whole has often been considered
and those jurists having put forward such a proposal
are more numerous than might be expected. According
to Professor Albert de Geouffre de la Pradelle, there is
an urgent need to establish “an institutional communi-
ty authority of a supranational nature capable of en-
dowing mankind with the means to realize its implicit

competencies”.'*

More recently, it has also been argued
that “even if it might seem utopian in the short term, the
establishment of a government representing mankind
will become a pressing need in the long term”.'”
If these proposals were implemented, mankind would
become a subject of international law, whereas at pre-
sent it is only a passive subject, that is, it has rights but,
given its lack of representation, except for exceptional
cases,'” has no capacity to exercise them. From a legal
perspective, granting mankind legal personality is quite
conceivable: legal personality in law is largely of a fic-
titious character and if it was possible to have recourse
to this technique to “optimize a market process (com-
mercial companies), “to institutionalize political power”
(States and local authorities) or “to assert collective in-

22129

terests (associations)”,'” it is not incoherent to consider

that mankind may be conferred legal personality. Fur-

124 KLEMM, Cyril de. Le patrimoine naturel de I’humanité. In:
Dupuy, Renae Jean. L'avenir du droit international de I'environnement,
colloque de I’Académie de droit international de 1.a Haye, 12-14 November
1984. The Hague: Martinus Nijhoff Publishers, 1985. p. 142 et seq.
125 Preamble of the Convention on Biological Diversity of 5 June
1992.

126 GEOUFFRE DE LA PRADELLE, Paul de. Une idée qui prend
corps: la protection internationale de ’humanité. Aix-en-Provence:
Presses universitaires d’Aix-Marseille, 1979. p. 103. See also DEL
VECCHIO, Giorgio. Humanité et unité du droit: essai de philosophie ju-
ridigue. Paris: Librairie générale de droit et de jurisprudence, 1963. p.
263. “L’acceptation d’un ordre supranational est une nécessité caté-
gorique qui ne peut étre éludée ni soumise a 'approbation de qui que
ce soit”. “Recognition of a supranational legal order is an imperative
need that can neither be avoided nor subjected to the approval of
any person or institution”.

127  PAQUEROT, Sylvie. Le statut des ressources vitales en droit inter-
national: essai sur le concept de patrimoine commun de ’humanité.
Bruxelles: Bruylant, 2002. p. 241.

128  See above the case concerning International Seabed Authority.
129  SOHNLE Jochen. La représentation de la nature devant le
juge: Plaidoyer pour une épistémologie juridique du fictive. Ierzigo,
n. 22, sep. 2015. Available in: <https://vertigo.revues.org/16343>.
Access in: 23 mar. 2017.

thermore, in the Draft Declaration!®

it is proposed on
an optional basis that legal personality be recognized in
favor of mankind. However, if this option were chosen,
it would be more of a symbolic than a normative nature.
Indeed, international legal personality does not derive
from its recognition in an legal instrument but from the
effective granting of rights and the real capacity to exer-
cise them: “Even if a legal order establishes a rule stating
that “X is subject of law”, X would not become a subject
of law if that legal order did not grant at least one right
ot obligation in favor of X”."" Although it is possible,
from a legal perspective, to confer legal personality on
mankind, such recognition would require, from a politi-
cal viewpoint, that a certain number of precautions be
taken. Firstly, the political unity of mankind, or at least
its political construction, appears to be a prerequisite
for its recognition as a legal person. The creation of the
League of Nations and the subsequent establishment
of the United Nations were, in turn, the results of the
concern to protect humanity in a universal framework.
However, in spite of encouraging progress and the con-
clusion of a charter that may resemble a constitution,'*
this organization remains an instance where the differing
interests of sovereign States clash. Secondly, special at-
tention should be given to the representativeness of this
institution, which would be responsible for embodying
the interests of mankind in its entirety: where collecti-
ve rights are recognized to any group whatsoever, “the
question as to who speaks on behalf of whom must al-
ways remain open”."” This analysis remains especially
valid in relation with the establishment of a universal
subject that would be responsible for the protection of
the rights of mankind, a kind of “global Leviathan'**
that might run counter to hegemonic aspirations.

Moreover, other alternatives are possible. Thus, the
idea of a global and/ot international environmental ot-
ganization, more in line with the structure of classical

130 LEPAGE CORINNE ET EQUIPE DE REDACTION.
Déclaration universelle des droits de I'bumanité, rapport a lattention de Mon-
sieur le Président de la Républigne. 2015. p. 44. Available in: <http://
www.ladocumentationfrancaise.fr/var/storage/rapports-pub-
lics/154000687.pdf>. Access in: 23 fev. 2016.

131 BARBERIS, Julio A. Nouvelles questions concernant la per-
sonnalité juridique international. RCADI, v. 179, 1983. p. 169.

132 See the Charter of the United Nations of 26 June 1945.

133  ROULAND, ano Apud BISSONNETTE, Alain. I’actualité
de la Déclaration universelle des droits de I'homme. Revue guébécoise
de droit international, v. 8, n. 1, 1993-1994. p. 55.

134 DELMAS-MARTY, Mireille. Trois défis pour un droit mondial.
Paris: Editions du Seuil, 1998. p. 92. p. 173.
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international law than with the project of a global gover-
nment, might emetge from its “winter slumbet”." Natu-
rally, such an organization, which is confined to a specific
field, would have a more limited scope. Furthermore, if
that organization were of an international character ra-
ther than a supra-State or supranational nature, it could
not claim to embody mankind. However, it could act on
its behalf, be its representative, in particular in order to
advocate the right of mankind to the environment. This
could be complemented by the establishment of a global
and/or international environmental Court. In this regard,
the Draft Declaration contains, as an optional proposal, a
provision on the establishment of an “International Cri-
minal Tribunal for the Environment and Health”."® Such
a perspective is not utopian: the draft agreement on cli-
mate negotiated at the COP21 proposed, on an optional
basis, the creation of an “International Tribunal of Clima-
te Justice” that would address cases of non-compliance
with commitments undertaken by developed-country
Parties."”” While this option was ultimately not adopted in
the Paris Agreement, the fact that it was proposed in the
framework of a draft treaty (and that it was maintained
throughout the pre-negotiations phase that took place in
Bonn) is, in itself, a step forward.

3.2. Plural mankind: decentralized exercise of
the rights of mankind within the international
community

Currently, international society has neither a legisla-
tive nor an executive nor a judicial branch at the service

135 BEURIER, Jean-Pierre. I’Autorité internationale des fonds
marins, I'environnement et le juge. Dertigo, special edition 22, Sep-
tember 2015. Available in:<https://vertigo.revues.org/16169>. Ac-
cess in: 23 mar. 2017. On this issue, see Also BEDJAOUI, Moham-
ed. ’humanité en quéte de paix et de développement: cours général
de droit international public. RCADI, v. 325, 2006. p. 339 et seq.

136 LEPAGE CORINNE ET EQUIPE DE REDACTION.
Déclaration universelle des droits de I'bumanité, rapport a lattention de Mon-
sienr le Président de la Républigne. 2015. p. 45. Available in: <http://
www.ladocumentationfrancaise.fr/var/storage/rapports-pub-
lics/154000687.pdf>. Access in: 23 fev. 2016.

137  See the Draft agreement and draft decision on work streams
1 and 2 of the Ad Hoc Working Group on the Durban Platform
for Enhanced Action of 4 December 2015 (Art. 11, option 2): “An
International Tribunal of Climate Justice is hereby established to ad-
dress cases of non-compliance with the commitments of developed
country Parties on mitigation, adaptation, provision of finance,
technology development and transfer, capacity-building, and trans-
parency of action and support, including through the development
of an indicative list of consequences, taking into account the cause,
type, degree and frequency of non-compliance.”

of mankind."” Nevertheless, given that nature abhors
a vacuum, “the instinctive efforts of mankind to meet
the need for solidarity |...] emerge spontaneously from

inter-State relations:!'*

the functions that should be per-
formed by the bodies of the mankind community are
then carried out by “faster, more straightforward and
decisive processes than those that take place in our lo-
cal and hierarchical societies that are organized on the
basis of the specialization of tasks”."* In the absen-
ce of institutions representing mankind, it is the Sta-
tes that protect the interests of mankind and its rights.
As a result of the “functional duplication” technique,
where States act on their own account, they act, at the
same time, on behalf of the mankind community, as
described by theory developed by the French Professor
Georges Scelle. While in the assumption of the afore-
mentioned government of mankind, the representation of
the entity “mankind” itself is brought into question (the
government embodying mankind is, at the same time,
its organ, therefore, there is only one legal person), in
the case of functional duplication, States ensure the 7e-
presentation of the interests of mankind (two legal entities
intervene in this assumption). This is the reason why
it is possible to characterize States as being the repre-
sentatives of mankind. Whenever a State identifies, for
example, items for their inclusion in the World Heritage
List or ensures compliance with environmental rules on
its territory, acts like a “superintendent (“intendant”) of
mankind”.""!

In case of State interference invoking the rights of
mankind (humanitarian, ecological, cultural interferen-
ce, etc.), such a situation could be legitimately described

as a “functional triplication”'**

of acts carried out by
a State. Indeed, in that case, the State concerned acts

theoretically on behalf of another State and at the same

138 For a more detailed analysis of this issue, see LE BRIS, Cathe-
rine. L bumanité saisie par le droit international public. Paris: LGDJ, 2012.
p- 409 e seq.

139 SCELLE, Georges. Le droit constitutionnel international. In:
PFISTER, Christian; DUQUESNE, Joseph. Mélanges R. Carré de
Malberg. Paris: Edouard Duchemin, 1977. p. 514.

140 SCELLE, Georges. Le droit constitutionnel international. In:
PFISTER, Christian; DUQUESNE, Joseph. Meélanges R. Carré de
Malberg. Paris: Edouard Duchemin, 1977. p. 512.

141  CHARPENTIER, Jean. I’humanité: un patrimoine mais pas
de personnalité juridique. In: PRIEUR, Michel; LAMBRECHTS,
Claude. Les homes et Penvironnement : quels droits pour le vingt-et-
uniéme siecle? Etudes en hommage a Alexandre Kiss. Paris: Frison
Roche, 1998. p. 19.

142 SCELLE, Georges. La notion d’ordre juridique. Revue du droit
public et de la science politique en France et a Iétranger, 1944. p. 100.

BRIS, Catherine Le. The legal implications of the Draft Universal Declaration of the Rights of Mankind. Revista de Direito Internacional, Brasilia, v. 14, n. 1, 2017 p. 143-163

157



time on behalf of mankind. In practice, however, the
interfering State also acts on its own account as it is
often case that that State has its own interests in the
matter in question...'*

This decentralized protection of the rights of
mankind is also present in case of litigation. In its
advisory opinion of 2011 on Responsibilities and obliga-
tions of States sponsoring persons and entities with respect to
activities in the Area, the International Tribunal for the
Law of the Sea provided an essential clarification in
this regard. It held that in the event of damage to the
common heritage of mankind or damage to the mari-
ne environment, “each State Party [to the Convention
on the Law of the Sea] may |[...] claim compensation
in light of the erga ommes character of the obligations
relating to preservation of the environment of the
high seas and in the Area”."™* Obligations referred to
as “erga ommes” are those obligations binding “any State

to the international community as a whole”,'*

paving
the way for the exercise of the “actio popularis”. The
rights of mankind constitute the basis of this type of
obligation: as Judge Weeramantry pointed out, by taking
into account “the greater interests of humanity” and
“planectary welfare”, ”we enter the arena of obliga-
tions which operate erga ommes rather than inter partes”.**
In the aforementioned opinion, the International Tri-
bunal for the Law of the Sea makes reference to Article
48, paragraph 1 of the Draft Articles of the Internatio-
nal Law Commission on Responsibility of States for In-

ternationally Wrongful Acts'"’

according to which: “Any
State other than an injured State is entitled to invoke the
responsibility of another State ... if: (a) [t/he obligation
breached is owed to a group of States including that
State, and is established for the protection of a collecti-
ve interest of the group; or (b) [t]he obligation breached
is owed to the international community as a whole.”

The Tribunal careful targeted not only the case where

143 LE BRIS, Catherine. L’humanité saisie par le droit international
public. Paris: .GDJ, 2012. p. 447 et seq.

144 International Tribunal of the Law of the Sea, Advisory Opin-
ion of 1 February 2011 op.cit, para.180.

145 SALMON, Jean. Dictionnaire de droit international public. Brux-
elles: Bruylant, 2001. p. 368.

146 Separate opinion of Vice-President Weeramantry in the
Gabcikovo-Nagymaros Project (Hungary/Slovakia) judgment, IC]
Reports 1997, p. 118.

147  Draft Articles of the International Law Commission on Re-
sponsibility of States for Internationally Wrongful Acts, adopted by
the General Assembly of the United Nations in its resolution 56/83
of 12 December 2001.

there is a treaty (the case of erga ommes partes obligations
referred to in paragraph (a), but also the case where, in
the absence of a treaty, the obligation derives from a
customary rule (the case of the erga ommes obligations
referred to in paragraph (b), providing the holding of
the Court with a broader scope.

While it is authoritative, the draft Articles of the In-
ternational Law Commission is still only a soft law ins-
trument. Furthermore, the question arises as to whether
States would resort to this rules in the event that they
were recognized. The technique of functional duplica-
tion (and, as a result, that of functional triplication) has
its limitations: it is likely that, torn between their national
interests and those of the human race, States will hesitate
to file an application with a court or will only do that on
a selective basis, which does not seem to be compatible
with an effective protection of the rights of mankind.
In this context, the recognition of these rights also
means that a bigger share should be reserved for civil
society in the international legal order. However, this
is not due to the fact that that civil society embodies a
“sovereign mankind”,'* but because, just like intergo-
vernmental organizations or States, it is an integral part
of the legal aspect of mankind and constitutes a coun-
ter-power to sovereignty. This interplay of powers and
counter-powers is likely to enhance the efficiency and
effectiveness of the rights of mankind. In particular, it
could be conceivable that civil society be represented
within the framework of a future global environmental
organization. Likewise, some non-governmental orga-
nizations could be granted zus standi to appear before
a World Environmental Court in the event that it were
established. The rights of mankind imply a democrati-
zation of international society and the establishment of
a “globalized forum for discussion”."* Some initiatives
at the national level favor such an approach. Thus, 886
individuals and a foundation (the Urgenda Foundation)

148  Expression forged by Professeur Sandra Szurek: La société
civile internationale et I’élaboration du droit international (report).
GHERARI, Habib; SZUREK, Sandra. Lémergence de la société civile in-
ternationale: vers la privatisation du droit international? Paris: Pedone,
2003. p. 67. For an opposite opinion, see the analysis carried out by
Professor Falk: in his opinion, the common rights of mankind are
the rights of civil society. “The world order between inter-state and
the law of humanity: the role of civil society institutions”. ARCHI-
BUGI, Daniele; HELD, David. Cosmopolitan Democracy: an agenda for
a new world order. Cambridge: Polity Press, 1995. p. 165 et. seq.

149 JOUANNET, Emmanuelle. I’idée de communauté humaine
a la croisée des Ftats et de la communauté mondiale. I.a mondialisa-
tion entre illusion et ntopie, Archives de Philosophie du droit, v. 47, 2003.
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filed an application with the Commercial Chamber of
The Hague Tribunal to requitre that the Dutch State be
ordered to reduce its greenhouse gas emissions. The ap-
plication relied both on human rights (in particular, Ar-
ticle 2 of the European Convention on Human Rights)
and on environmental law. The Tribunal upheld the ap-
plicants’ claim on the basis of the duty of care of the
“environment and mankind” pursuant to Article 21 of
the Dutch Constitution.'™ This is a decision issued by
a court of first instance against which the Government
of the Netherlands has lodged an appeal,”' but this case
has a strong symbolic dimension.

Could the Universal Declaration of the Rights of
Mankind also be invoked by everyone before the natio-
nal courts in the longer or shorter term? As a soft law
instrument, this Declaration is not, in itself'”, creating
rights that are likely to be directly invoked before do-
mestic courts. However, national courts, as well as in-
ternational tribunals, could fully rely on this Declaration
to interpret binding texts. One of the benefits of soft
law is precisely to pave the way for having recourse to
hard law and to gain insight into emerging phenome-
na'®. This is, moreovet, one of the stated goals of this
Draft Universal Declaration of the Rights of Mankind:
to follow social, political and environmental develop-
ments, contributing in this way to the renewal of the
legal protection of mankind and its interests.

Concerning the Universal Declaration of Human
Rights of 1948, René Cassin stated that it can be com-
pared “to the vast portico of a temple whose forecourt
is formed by the Preamble affirming the unity of the
human family and whose foundations are constituted
by the general principles of freedom, equality, non-dis-
crimination and fraternity”.'** But he went on to say that

150 CANAL-FORGUES, Eric; PERUSO, Camila. La lutte contre
le changement climatique en tant qu’objet juridique identifié. Lexis-
Nexis, n. 8-9, comment 72, August 2015.

151  ABONNEZ-VOUS. La Haye veut faire appel d’un jugement
d’un tribunal local sur les émissions de gaz a effet de serre. e Point
International, 2015. Available in: <http://wwwlepoint.fr/monde/
la-haye-veut-faire-appel-d-un-jugement-d-un-tribunal-local-sur-les-
emissions-de-gaz-a-effet-de-serre-01-09-2015-1960929_24.php>.
Access in: 23 fev. 2015.

152 While the Declaration has no binding force, its norms could
eventually become customary rules or be enshrined in future con-
ventions: see above.

153 CONSEIL D’ETAT. Les rapports du Conseil d’Fitat: ancienne
collection Etude et documents du Conseil d’Etat, Patis, 2013, p. 91.
Available in: <http://wwwladocumentationfrancaise.fr/var/stor-
age/rapports-publics/144000280.pdf>. Access in: 23 fev. 2016.
154 CASSIN, René. La Déclaration universelle et la mise en ceuvre

“the portico was nothing but a superb facade behind
which there is nothing”.'”® Paraphrasing those words,
it can be stated that the doors of the Draft Declaration
of 2015, which make it possible to enter the temple of
the rights of mankind, actually lead somewhere."® This
Draft Declaration was conceived as a text of an inter-
national nature and, therefore, the General Assembly of
the United Nations, in its global capacity, constitutes the
“natural instance” for its adoption. However, the legal
aspect of mankind is not an issue to be dealt with exclu-
sively by States: civil society is also called upon to take
ownership of this Draft Declaration that is already su-
pported by several non-governmental organizations."”’
Furthermore, given that universal rights begin close to
home,"® as Eleanor Roosevelt put it, it is important that
local authorities also take ownership of this Declaration.
In France, some cities, such as Strasbourg, have already
taken the initiative to sign it. The rights of mankind are
an invitation to citcumvent and/or complement the
traditional process of law-making. However, given that
that law-making process has “not been completed yet,
but it is in the process of becoming a reality”,”” these
rights contribute to the evolution of the legal thinking
that, albeit becoming increasingly complex, could also
be enriched by such a process.
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ANNEX 1 — DRAFT UNIVERSAL DECLARATION
of THE RiGHTs oF MANKIND (PARIs, 25
SEPTEMBER 2015)

1. Recalling that mankind and nature are in danger and
that in particular the adverse effects of climate change,
the accelerated loss of biodiversity, and the degradation
of land and oceans are all violations of human rights
and pose threats to the vital interests of present and
future generations,

2. Noting that the extreme gravity of the situation,
which is a common concern for humankind in its
entirety, requires the recognition of new principles,
rights and obligations,

3. Recalling its commitment to the principles and rights

recognized in the Universal Declaration of Human

Rights, including gender equality, and to the purposes
and principles of the Charter of the United Nations,
4. Recalling the Declaration of the United Nations
Conference on the Human Environment (Stockholm
Declaration, 1972), the World Charter for Nature, New
York, 1982, the Rio Declaration on Environment and
Development (Earth Charter), 1992, the resolutions of
the General Assembly of the United Nations, namely,
the Millennium Declaration, 2000, and The Future We
Want, 2012,

5. Recalling that this same danger is recognized
by the civil society, especially networks of people,
organizations, institutions and cities in the Farth
Charter 2000,

6. Recalling that mankind, which includes all human
individuals and organizations, covering past, present
and future generations, and that the continuity of
mankind rests on this intergenerational link,

7. Reaffirming that the Earth, home to humanity,
constitutes a whole characterized by interdependence
and that the existence and the future of mankind are
inseparable from its natural environment,

8. Convinced that the fundamental rights of human
beings and the safeguarding duties to preserve nature
are inherently interdependent, and that the proper
conservation of the environment and the improvement
of its quality is of vital importance,

9. Considering the special responsibility of present
generations, especially the States that hold primary
responsibility in this area, but also that of peoples,
intergovernmental

organizations, corporations,

including multinationals, non-governmental
organizations, local authorities and individuals,

10. Considering that this responsibility reflects
particular duties vis-a-vis mankind, and that these
obligations are to be fulfilled relying upon just,
democratic, ecological and peaceful mechanisms,

11. Considering that recognition of the dignity
inherent to mankind and its members constitute the
foundation of freedom, justice and peace in the world,

12. Proclaims the following principles, rights and
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obligations and adopts the present declaration:
1.1. The Principles

Article 1:

The principle of responsibility, equity and solida-
rity, which is of intragenerational and intergenerational
nature, demands of the human family and in particular
of the States to work in a common but differentiated
manner to safeguard and preserve mankind and Earth.

Article 2:

The principle of dignity of mankind and its mem-
bers involves the satisfaction of their basic needs and
the protection of their intangible rights. Each genera-
tion ensures compliance with this principle in time.

Article 3:

The principle of continuity of the existence of
mankind guarantees the preservation and protection
of humankind and the Earth, through prudent human
activities respectful of nature, particularly of life, hu-
man and non-human, taking all necessary measures
aimed at preventing any serious or irreversible conse-
quences that may transcend generations.

Article 4:

The principle of non-discrimination against those
belonging to a certain generation preserves mankind,
particularly future generations and requires that the ac-
tivities or measures undertaken by present generations
do not have the effect of causing or perpetuating an
excessive reduction of resources and choices for future
generations.

1.2. The rights of mankind

Article 5:

Mankind, like all living species, has the right to live
in a healthy and ecologically sustainable environment.

Article 6:

Mankind is entitled to a responsible, equitable, in-
clusive and sustainable development.

Article 7:

Mankind is entitled to the protection of the com-
mon natural, cultural, tangible and intangible heritage.

Article 8:

Mankind has the right to the preservation of com-
mon goods, especially air, water and ground, and uni-
versal and effective access to vital resources. Future
generations are entitled to the transmission of the afo-
rementioned goods.

Article 9:

Mankind has the right to peace, in particular the pea-
ceful settlement of disputes as well as to human security
concerning environmental, food, health, economic and
political issues. This right aims in particular to preserve
succeeding generations from the scourge of war.

Article 10:

Mankind has the freedom of choice to determine
its own fate. This right is exercised by taking into ac-
count the long term, and notably the cycles inherent to
mankind and nature, in collective choices.

1.3. The duties towards mankind.

Article 11:

The present generations have a duty to ensure respect
for the rights of mankind as well as that of all living
species. Respect for the rights of mankind and of man,
which are indivisible, apply in respect to successive ge-
nerations.

Article 12:

The present generations, who are guarantors of re-
sources, ecological balance the common heritage
and the natural, cultural, tangible and intangible heritage
have a duty to ensure that this legacy is conserved and
that it be used with caution, and in a responsible and
equitable manner.

Article 13:

To ensure the sustainability of life on Earth, the present
generations have a duty to put in every effort to preser-
ve the atmosphere and the climatic equilibrium to
prevent as much as possible the movement of people
related to environmental factors and, failing this, to re-
scue and protect the affected people.

Article 14:

The present generations have a duty to guide scientific
and technical progress towards the preservation of
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humans and their health as well as another species. To
this end, they must, in particular, ensure access and use
of biological and genetic resources respecting human
dignity, traditional knowledge and the preservation of
biodiversity.

Article 15:

All States and other subjects, public and private actors
have the duty to integrate the long-term and promo-
te sustainable human development. This as well as the

principles, rights and duties proclaimed in this Declara-
tion should serve as a basis for learning lessons, rai-
sing awareness and taking further action for their
actual implementation.

Article 16:

All States are under the obligation to ensure the effec-
tiveness of the principles, rights and duties proclai-
med by this Declaration, including through the organi-
zation of mechanisms to ensure their full observance.
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ABSTRACT

Based on documents collected with local community members and ad-
vocates over the course of more than a decade, this paper begins by descri-
bing the legal processes whereby the Campesino Community San Andres
de Negritos allegedly “consented” to its own dispossession in favor of the
large foreign-owned Yanacocha Mine located in Northern Peru. It frames
this story within the larger unfolding story of Agrarian Reform, neolibe-
ral globalization, transnational resource extraction, the rise of community-
-based activism, and the emergence of Indigenous rights in international
law and domestic constitutions in Latin America. In this highly-textured
context, this paper describes how advocates developed an innovative rights
framework for problematizing the Negritos Community’s dispossession and
challenging the legality of Yanacocha’s operations. This unprecedented turn
to the law ultimately reveals a disjuncture between the expansion of Indige-
nous rights recognition at one level, and the absence of appropriate causes
of action and procedures for operationalizing these rights on the ground. As
the Negritos Community litigates its case against one of the most powerful
mining companies in the world, it has faced numerous challenges inside and
outside of the courtroom. This paper critically analyzes the response of the
state, the company and the domestic legal system. It focuses in particular on
the limitation period procedural rule and the formalist and discriminatory
view of consent that has permeated the courts’ decisions to date. In for-
mulating this critique, the paper theorizes “the dynamics of dispossession”
and reflects on human rights law’s promise and pitfalls as an instrument of
global economic justice. The conclusion articulates this study’s findings and
consequences for future research and law reform.

RESUMEN

Basado en documentacién aportada por miembros y abogados de las
comunidades locales en el transcurso de mis de una década, este estudio
comienza con la descripcién de los procesos legales mediante los que la
comunidad campesina San Andrés de Negritos supuestamente “consintié”
su propia desposesion por la gran mina aurifera de propiedad extranjera,
Yanacocha, ubicada en el norte de Peru. El texto enmarca este caso dentro



de las historias interconectadas de la reforma agraria,
la globalizacién neoliberal, la extraccién transnacional
de recursos, el crecimiento del activismo de base local y
la plasmacion de los derechos indigenas en el derecho
internacional y en las constituciones latinoamericanas.
En este contexto altamente complejo, el estudio descri-
be como los abogados desarrollaron un creativo marco
legal para problematizar la desposesion de la comuni-
dad de Negritos e impugnar la legalidad de las opera-
ciones de Yanacocha. En esencia, este novedoso uso de
las leyes muestra la contradiccién que se presenta entre
la expansion del reconocimiento de los derechos indi-
genas, por una parte, y por la otra la ausencia de pre-
cedentes y procedimientos judiciales apropiados para
aplicar estos derechos en la practica. Al presentar ante
la justicia su caso contra una de las mas poderosas com-
pafifas mineras del mundo, la comunidad de Negritos ha
enfrentado numerosos desafios dentro y fuera de la sala
del tribunal. El presente estudio analiza criticamente la
respuesta del estado, la compafiia y del sistema legal pe-
ruano, centrandose particularmente en la norma proce-
sal del perfodo de prescripcion y en el criterio formalista
y discriminatorio del consentimiento que ha permeado
hasta hoy dia las decisiones de los tribunales. Al formu-
lar esta critica, el estudio teoriza sobre la “dinamica de
la desposesion” y reflexiona sobre las posibilidades que
brinda el derecho internacional de los derechos huma-
nos como instrumento de la justicia econémica global,
asi como los obstaculos que enfrenta su aplicacion. La
conclusion articula los hallazgos y las consecuencias del
estudio, con vistas a futuras investigaciones y a la refor-
ma de la ley.

1. INTRODUCTION & CONTEXT: GLOBAL
ResouRrce CONFLICTS AND THE GOVERNANCE
Gar

In the last two decades, foreign investment in the
extraction of natural resources has expanded drama-
tically around the world.! Latin America in particular
has become a region plagued by social conflicts between
communities, resource extraction companies and the
states that support them.? These conflicts often origi-

1 Todd Gordon & Jeffery R Webber, Blood of Extraction: Canadian
Imperialism in Latin America (Fernwood Publishing, 2016).

2 OAS, Inter-American Commission on Human Rights, Crimi-
nalization of the Work of Human Rights Defenders, OROEA/Ser.LL/

nate in community concerns related to control over the
use of land, environmental protection and the equitable
distribution of benefits.> Social conflicts are intense,
involving everything from peaceful protests, civil diso-
bedience and sit-ins or occupations. These actions are
often met with the exercise of force by public and pri-
vate security forces. Activists and community members
are too often defamed, threatened, surveiled, incarcera-
ted, injured and in some instances even murdered due
to their criticism of resource extraction projects. In
Latin America as a whole, the proponents of resource
extraction activities are typically foreign companies hea-
dquarter in wealthy developed countries. As of 2016,
mining companies headquartered in Canada, the United
States and the United Kingdom had the greatest presen-
ce in the region.”

ILDoc.49/15 (2015) at paras 48-50. Also see Observatotio de Con-
flictos Mineros de América Latina, “Mapa de Conflictos Mineros
en América Latina”, online: http://www.conflictosmineros.net/;
McGill Research Group Investigating Canadian Mining in Latin
America, “Canadian Mining in Ecologically Vulnerable Areas: South
America”,  online:http://micla.ca/wpcontent/uploads/2012/05/
CanadianMining_ecologically_vulnerable_areas.png; Environmen-
tal Justice Organization, Liabilities and Trade, “Environmental Jus-
tice Atlas”, online: http://¢jatlas.org/.

3 Most resource extraction is an industrial for-profit activity that
fundamentally involves permanently transforming the surface and/
or subsurface of significant tracts of land with which communities
have a mix of historical, cultural, economic and social relationships,
along with asserted or recognized legal rights: Special Rapporteur on
the Rights of Indigenous Peoples, James Anaya, Extractive industries
and indigenous pegples, GA, 24™ Sess, UN Doc A/HRC/24/41 (2013)
[Anaya]; OAS, Inter-American Commission on Human Rights, Indig-
enous Pegples, Afro-Descendent Communities, and Natural Resources: Human
Rights Protection in the Context of Extraction, Exploitation, and Develgp-
ment Activities, OROEA /Ser.L/VIL.Doc.47/15 (2015) [OAS, Human
Rights Protection).

4 See generally supra notes 1 and 2. Also see: Justice & Corporate
Accountability Project, The “Canada Brand”: Violence and Canadian
Mining Companies in Latin America (JCAP, 2016); Jen Moore, In the
National Interest?: Criminalization of Land and Environment Defenders in
the Americas (MiningWatch Canada, 2015); Charis Kamphuis, “For-
eign Investment and the Privatization of Coercion: A Case Study of
the Forza Security Company in Peru” (2012) 37(2) Brooklyn Journal
of International Law 529 [Kamphuis, “Privatization of Coercion”];
Global Witness, On Dangerous Ground: The Killing and Criminalization
of Land and Environmental Defenders Worldwide (I.ondon: Global Wit-
ness, 2010).

5 Half of announced investment in metal mining between 2003
and 2015 in Latin America originated in Canadian firms (50.6%),
which also accounted for 83.0% of total investment in gold and
silver mining. United Kingdom-based companies made up the next
largest source, representing 52.2% of investment in iron ore mining
and 21.3% of investment in copper, nickel, lead and zinc mining
The United States was the main source of investment in aluminum
and the second-largest investor in iron ore extraction: Economic
Commission for Latin America and the Caribbean (ECLAC), Foreign
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The proliferation of these kind of social conflicts,
not only in Latin America but also elsewhere in the
world, has led to an extensive global debate regarding
the governance of transnational resource extracting
companies and their impacts on local communities in
developing countries.” As a whole, this debate tends
to center on the efficacy (or not) of corporate social
responsibility mechanisms’, the existence (ot not) of a
home state responsibility to regulate® and the viability
(or not) of a binding international treaty instrument to
address these matters.” While these conversations are
prolific, they overwhelmingly focus on jurisdictions and
instruments outside of the developing countries where
ground-level social conflicts around resource extraction

Direct Investment in Latin America and the Caribbean, 2016, 1L.C/G.2680-
P (Santiago, 2016) at 107.

6 John Ruggie, Special Representative of the Secretary-General
on the Issue of Human Rights and Transnational Corporations and
Other Business Enterprises, Guiding Principles on Business and Human
Rights: Tmplementing the United Nations “Protect, Respect and Remedy”
Framework, OHCHR, UN Doc A/HRC/17/31 (2011); Penclope
Simons & Audrey Macklin, The Governance Gap: Extractive Industries,
Human Rights, and the Home State Advantage New York: Routledge,
2014).

7 Hevina S. Dashwood, The Rise of Global Corporate Social Respon-
sibility: Mining and the Spread of Global Norms (Cambridge University
Press, 2012); Cynthia A. Williams, “Civil Society Initiatives and ‘Soft
Law’ in the Oil and Gas Industry” (2003-2004) 36 NYU Journal
of International Law and Politics 457; Luis Eslava, “Corporate So-
cial Responsibility & Development: A Knot of Disempowerment”
(2008) 2 (2) Oiiati Journal of Emergent Socio-1egal Studies 43; Ronen
Shamir, “Corporate Social Responsibility: A Case of Hegemony
and Counter-Hegemony” in Boaventura de Sousa Santos & Cesar
A. Rodriguez-Garavito, eds, Law and Globalization from Below: Towards
a Cosmopolitan 1 egality (Cambridge University Press, 2005); Penelope
Simons, “Corporate Voluntarism and Human Rights: The Adequacy
and Effectiveness of Voluntary Self-Regulation Regimes” (2004) 59
Relations industrielles/ Industrial Relations 101.

8 Sara L. Seek, “Home State Responsibility and Local Communi-
ties: The Case of Global Mining” (2008) Yale Human Rights & De-
velopment Law Journal 177-206; ETOS for Human Rights beyond
Borders, Maastricht Principles on Extraterritorial Obligations of States in
the Area of Economic, Social and Cultural Rights (February 2012); Rob-
ert McCorquodale & Penelope Simons “Responsibility Beyond Bor-
ders: State Responsibility for Extraterritorial Violations by Corpora-
tions of International Human Rights Law” (2007) 70 Modern Law
Review 598.

9 Jens Martens, Corporate Influence on the Business and Human Rights
Agenda of the United Nations (Germany: Global Policy Forum, June
2014); Penelope Simons, “International law’s invisible hand and the
future of corporate accountability for violations of human rights”
(2012) 3:1 Journal of Human Rights and the Environment; Claire
A Cutler, “Private transnational governance and the crisis of global
leadership” in Stephan Gill, ed, Global Crises and the Crisis of Global
Leadership (Cambridge University Press, 2011); Elaboration of an in-
ternational legally binding instrument on transnational corporations and other
business enterprises with respect to human rights, HRC Res, UNGAOR,
26th Sess, UN Doc A/HRC/26/1.22/Rev.1 (2014).

are taking place. There is relatively little debate in the
global governance literature over the emerging efforts
of mine-affected communities in developing countries
to engage with their own domestic public law regimes
in order to address their justice concerns.!” There are
relatively even fewer in-depth, extended studies of this
form of legal activism and its implications."

This absence likely has more than one reasonable
explanation. Developing country legal systems are rou-
tinely viewed as either incapable or unwilling to rein in
transnational resource companies and subject them to
the rule of law generally, much less to human rights stan-
dards more specifically. Some point to the presence of
endemic inefficiencies, corruption and inadequacies in
developing country legal systems, the product of some
combination of a chronic lack of resources, colonial

10 References to these efforts are beginning to appear in some
places, although most are cursory. For a reference to a court case
in Chile, see: James S Phillips, “The rights of indigenous peoples
under international law” (2015) 26(2) Global Bioethics 120; Michelle
Richard, “Conflict in Latin America over Natural Resource Exploi-
tation” (2013) 19 L. & Bus Rev Am 561. For discussions of a court
case in Argentina, see Brant McGee, “The Community Referendum:
Participatory Democracy and the Right to Free, Prior and Informed
Consent to Development” (2009) 27 Berkeley ] Intl I 570. For
references to court cases in Columbia see: Viviane Weitzner, Ho/d-
ing Extractive Companies to Account in Columbia: An evaluation of CSK
instruments through the lens of Indigenous and Afro-Descendent Rights (The
North-South Institute, Proceso de Comunidades Negras, Resguardo
Indigena Cafiamomo Lomaprieta, 2016); Europe-Third World Cen-
tre & International Association of Democratic Lawyers, Mining and
Human Rights Violations in Colombia: The Case of Anglo Gold Ashanti
vs the Afro-descendant community of La Toma, UNGA, 26th Sess, An-
nex, Agenda Item 3, UN Doc A/HRC/26/NGO/38 (2014). For
references to court cases in Guatemala, see: Rachel Sieder, ““Eman-
cipation’ or ‘regulation’ Law, globalization and indigenous peoples’
rights in post-war Guatemala” (2011) 40(2) Economy and Society
239; Shin Imai et al, “Breaching Indigenous Law: Canadian Min-
ing in Guatemala” (2007) 6(1) Indigenous L. J 101. For references
to court cases in Ecuador, Bolivia and Costa Rica, see Begiim Oz-
kaynak et al, Mining conflicts around the world: Common grounds from an
Environmental Justice perspective, EJOLT Report No 7 (Environmental
Justice Organisations, Liabilities and Trade, 2012).

11 For some recent examples of case studies of the genius, liti-
gation and consequences of particular Indigenous rights cases see:
Cesar Rodriguez-Garavito & Diana Rodriguez-Franco, Radical Dep-
rivation on Trial: The Impact of Judicial Activism on Socioeconomic Rights
in the Global South (Cambridge University Press, 2015); Pooja Par-
mar, Indjgeneity and Legal Pluralisn in India: Claims, Histories, Meanings
(Cambridge University Press, 2015); Judith Kimetling, “Habitat as
Human Rights: Indigenous Huaorani in the Amazon Rainforest, Oil
and Ome Yasuni” (2016) 40 Vermont Law Review 445. For a series
of studies of domestic human rights litigation in the African context
in an effort to challenge global poverty, see: Lucie E. White & Jer-
emy Perelman, Stones of Hope: How African activists reclaim buman rights
to challenge global poverty (Stanford University Press, 2011).
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histories, foreign influences, and imperial impositions.'
Other scholars point to the ways in which internatio-
nal trade agreements and foreign investment protection
agreements circumscribe the range of public policy op-
tions available to decision makers in developing coun-
tries in relation to foreign resource companies.” The
applicable instruments of public international law are
often similarly viewed as inadequate, for the reason that,
even when binding, they represent a system of law that
is non-enforceable vis-a-vis a developing country state
that, once again, is beholden to the powerful companies
that it hosts."* Finally, logistically and conceptually, it
may be difficult for the transnational solidarity networks
that support mine-affected communities to engage with
developing country legal systems, causing them to favor
other more familiar legal options and strategies.

These explanations and characterizations are well
known. They form part of the context for an im-
portant global conversation about how to address the
“governance gap”, a term used to refer to the systemic
impunity that transnational corporations, operating in

developing countties, appear to enjoy."” This article in

12 See Simons & Macklin, supra note X at 16-17, citing the OECD
definition of weak governance zones. In a transnational tort action
against a Canadian mining company, the British Columbia Court of
Appeal recently decided that the risk of an unfair trial in the Gua-
temalan courts was a factor that weighed in favor of its determina-
tion that the province of British Columbia is the most appropriate
jurisdiction to hear the Guatemalan plaintiffs’ claim: Garcia v Tahoe
Resources Ine, 2017 BCCA 39. For critique of Canadian foreign policy
in relation to resource extraction in developing countries, see gener-
ally: Stephen Brown, ed, Struggling for Effectiveness: CIDA and Canadian
Foreign Aid McGill-Queen’s University Press, 2012); Yves Engler,
The Black Book of Canadian Foreign Policy (Fernwood Publishing &
RED Publishing, 2009).

13 Hadrian Mertins-Kirkwood, A Losing Proposition: the Failure of
Canadian 1SDS' Policy at Home and Abroad (Ottawa: Canadian Centre
for Policy Alternatives, 2015); Gus Van Harten, “Investment Trea-
ty Arbitration and the Policy Implications for Capital-Importing
States” in Diego Sanchez-Ancochea & Kenneth C Shadlen, eds, The
Political Economy of Hemispheric Integration (New York: Palgrave Mac-
millan, 2008) 83; Gus Van Harten, “Investment treaties as a con-
straining framework” in Shahrukh R Khan & Jens Christiansen, eds,
Towards New Developmentalism: Market as means rather than master (New
York: Routledge, 2011) 154; Lorenzo Cotula, Foreign investment, law
and sustainable development: A handbook on agriculture and extractive indus-
tries, 2 ed, ITED Natural Resources Issues Series 31 (International
Institute for Environment and Development, 2016).

14 Claes Cronstedt & Robert C Thompson, “A Proposal for an
International Arbitration Tribunal on Business and Human Rights”
(2016) 57 Online Symposium, Harv Intl L] 66, online: http://
www.harvardilj.org/wp-content/uploads/Cronstedt-and-Thomp-
son_00615.pdf.

15 Simons & Macklin, supra note 6, Catherine Coumans, “Alterna-
tive Accountability Mechanisms and Mining: The Problems of Ef-

no way aims to detract from this extremely important
conversation. Law reform and new enforceable mecha-
nisms that aim to address problematic corporate con-

!¢ However, while the larger political

duct are pressing.
struggle over the terms of effective transnational regu-
lation and extra-territorial jurisdiction continues, mine-
-affected communities, local activists and lawyers in the
Global South are deeply involved in the daily, ground-
-level work of attempting to engage with existing, os-
tensibly enforceable, domestic public law to address

their ongoing social injustice concerns."”

In spite of many pitfalls, the public law regimes cur-
rently in force in developing countries maintain a cer-
tain appeal for activists and their lawyers. They offer
an enforceable rights framework, which, in the Latin
American context and perhaps elsewhere, increasingly
incorporates international human rights law. Moreover,
domestic public law represents the system of law with
the closest proximity to the historical context, democra-
tic life and political struggles of mine-atfected commu-
nities. This paper departs from the assertion that the
task of recognizing, tracking and analyzing mine-affec-
ted communities’ engagement with applicable public
law regimes in the Global South is incredibly important.
To the extent that these efforts are successful (by some
measure), they represent an important advance toward
the aspiration that law might be an instrument of social
justice in the hands of poor and marginalized commu-
nities in developing countries.”® To the extent that they
are unsuccessful (by some measure), their pitfalls offer
important insight into public law’s shortcomings in the
context of the foreign resource extraction, with the po-
tential to feed local law reform efforts as well as the

fective Impunity, Human Rights, and Agency” (2010) 30 CJDS 27;
Ruggie, supra note 6.

16 Sara L. Seck, “Canadian Mining Internationally and the UN
Guiding Principles on Business and Human Rights” (2011) 49 Can
YB Int’l Law 51; Charis Kamphuis, “Canadian Mining Companies
and Domestic Law Reform: A Critical Legal Account” (2012) Ger-
man Law Journal 1456; Penclope Simons, “Canada’s Enhanced
CSR Strategy: Human Rights Due Diligence and Access to Justice
for Victims of Extraterritorial Corporate Human Rights Abuses”
(2015) 56 Canadian Business Law Journal 167.

17 See references in supra note 10.  Also see Rachel Sieder, “The
judiciary and indigenous rights in Guatemala” (2007) 5(2) Int J
Const L 211.

18 See Marfa Galvis & Angela Ramirez, Digesto de jurisprudencia
latinoamericana sobre los derechos de los pueblos indigenas a la participacion,
la consulta previa y la propiedad comunitaria (Washington: Fundacion
del Debido Proceso, 2013); Boaventura de Sousa Santos & César
Rodriguez-Garavito, eds, Law and Globalization from Below. Towards a
Cosmapolitan 1 egality (Cambridge: Cambridge University Press, 2005).

KAMPHUIS, Charis. Litigating Indigenous Dispossession in the Global Economy: Law’s Promises and Pitfalls. Revista de Direito Internacional, Brasilia, v. 14, n. 1, 2017 p. 164-224

168



broader global conversation on the transnational regu-
lation of the multinational corporation.

Using the case study method, this article will focus
on one Campesino Community’s engagement with the
matrix of public laws enforceable in its jurisdiction of
Peru. It traces this community’s attempts to transla-
te its justice concerns with respect to the actions of
a large multinational mining company into terms that
have traction with applicable domestic and internatio-
nal law regimes. This case study is particularly interes-
ting because its substantive issues are at the heart of
the contemporary resource extraction model, namely
it examines the nature of communities’ ownership and
control over land and access to equitable compensation
In this
connection, this study profiles another important legal

and benefits when resources are developed.

issue that challenges many resource extraction projects
around the world, namely the matter of how courts
should respond to past injustice claims, advanced now
in the language and in accordance with the procedures
of constitutional rights and international human rights
law. This case study reveals some of the promises and
pitfalls that may emerge when Indigenous communities
in Latin America attempt to bring their claims of dis-
possession in the global economy to their own domestic
legal systems. This test of one domestic legal system’s
capacity as a potential instrument of justice in this con-
text has implications for substantive and procedural law
at international human rights bodies like the Inter-Ame-
rican Commission and Court of Human Rights, some
of which I explore in this paper’s conclusion. At both
the domestic and the international level, what is at stake
is the ability of Indigenous communities to bring claims
that might benefit from, and further advance, these bo-
dies’ promising statements of collective rights.

Part A of this paper reviews, by way of background,
the first leg of the unfolding story of the Peruvian
Campesino Community San Andres de Negritos. El-
sewhere, I have provided an account of the legal pro-
cesses whereby Yanacocha Mine, majority owned by
American gold mining giant Newmont, came to occupy
the Negritos Community’s communally titled land in
the northern Andes of Peru.” In this previous work, I

19 Charis Kamphuis, “Foreign Mining, Law and the Privatization
of Property: A case study from Peru” (2012) 3:2 Journal of Human
Rights and the Environment 217 [Kamphuis, “Foreign mining”];
Charis Kamphuis, “Derecho y la Convergencia del Poder Publico
y el Poder Empresarial: La Desposesion Campesina y La Coercidén

argue that these processes were a product of the con-
vergence of Yanacocha’s corporate power with the Pe-
ruvian state’s public power. I described a central feature
of this convergence in terms of the production of the
Community’s “consent” to its own dispossession and

13

ultimately its own legal annihilation or “annulment”.
The present paper adds to the story by fully assessing
the complex dynamics of dispossession and describing
some of the Negritos Community’s responses and for-
ms of resistance to the circumstances of its disposses-
sion, setting the context for its ultimate turn toward the
Peruvian courts. Further, it situates these local forms
of resistance in a national and international context of
Indigenous activism that has simultaneously spurred
the emergence of Indigenous rights regimes while reac-
ting to ongoing neoliberal reforms of investment and
resource laws.

Whereas Part A of this paper recounts the Negri-
tos Community’s story of dispossession and resistan-
ce, Part B tells the story of the case itself; focusing on
how the Community has endeavored to pursue justice
through law. In 2011, the Negritos Community initia-
ted a constitutional ampare action in local courts in an
effort to seek a remedy for its dispossession. Its action
challenges the legality of Yanacocha’s operations on its
land, attempts to compel the state and the company to
respect and protect its constitutionally recognized com-
munal property rights, and seeks to remedy the alleged
violations. Part B describes the Community’s legal stra-
tegies in the domestic scene, in particular that of put-
ting the full matrix of applicable public law before the
court. Importantly, in Peru, like in other Latin American
countries, the constitutional rights regime applicable to
Indigenous and Campesino Communities incorpora-
tes certain international Indigenous rights principles,
ratcheting up the domestic legal standard and creating
a matrix of rights enforceable against both public and
private actors. This makes the Negritos Community’s
efforts to actualize these rights provisions and princi-
ples all the more interesting, especially from the pers-
pective of the “governance gap” referenced above.

The section also analyzes the challenges that the Ne-
gritos Community has faced, both inside and outside of
the courtroom. Significantly, the actualization of rights

Privatizada en el Perd” (2012) 15 Revista Latinoamericana de Dere-
cho Social: Universidad Nacional Auténoma de México Instituto de
Investigaciones Juridicas 57 [Translation).
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principles through local courts involves finding a suita-
ble domestic cause of action. The Negritos case study
reveals that procedural matters can become front and
center in communities’ struggles to frame their stories
of injustice in ways that are intelligible to public law
rights protecting regimes. Legal claims are successful
not only with good facts and robust substantive rights
frameworks. Crucially, they must also package them-
selves into a recognizable cause of action and navigate
the associated procedural requirements. The Negritos
case study reveals how the complexity of these mat-
ters is augmented in the context of resource extraction,
where the lived reality of dispossession’s legal and social
processes may be difficult to reconcile with procedural
rules. It depicts how procedural rules become a site of
struggle over the meaning of consent, the subjectivity
of the rights holder, and how to come to terms with
past and ongoing injustice.

This overview requires a comment on the research
methods that inform this paper. The story that the Ne-
gritos case tells about dispossession and resistance (Part
A), as well as the story of the Negritos Community’s
engagement with public law (Part B), are based on hun-
dreds of pages of primary documents collected and or-
ganized over more than a decade by Negritos communi-
ty members and pro bono local lawyers and law students
based in Peru, with the support of volunteer lawyers
and law students in Canada. I was an active participant
in this transnational team since its inception. The docu-
ments referred to in Part A were collected beginning in
2006 and up untl 2011 when the Negritos community
filed its amparo claim before local courts. The docu-
ments described in Part B were collected between 2011
and 2016 as the court case wound its way toward Peru’s
Constitutional Court, where, at the time of publication,
it awaits a final decision. All of these documents were
produced either by Peruvian courts, government insti-
tutions, the company in question, or the Community’s
own governance bodies. These materials are comple-
mented by information published in secondary sources
as well as through many conversations between myself,
members of the Negritos legal team and Community
leaders over the course of multiple visits to the Com-
munity and countless virtual conversations.

The strength of this method is derived from the
opportunity it provides to critique the formal legal
justification for Yanacocha’s presence on the Negritos
Community’s land. The documentary record consti-

tutes the formal legal underpinnings for Yanacocha’s
operations, primarily rooted in property and contract
law. The review of this record offers an important and
potentially powerful opportunity to challenge the very
legality of the company’s presence, using normative fra-
meworks embedded in constitutional and international
law. In order words, the Negritos case scrutinizes Ya-
nacocha Mine’s claim to legality and advances a critique
that brings the dynamics of dispossession into a legal
forum. However, there is no doubt that this reliance
on documents, including the Community’s own writ-
ten records, has limitations. While myself and other
members of the Negritos legal team have spent time
in the Negritos Community, our work did not include
ethnographic methods. As a result, the story told here
can only very partially and tangentially capture the li-
ved experiences of Community members with respect
to the events surrounding the official documents and
the litigation itself. It does not endeavor to account
for the meanings that Community members assign to
the many legal and political moments in their journey,
from the bacienda system, to Agrarian Reform, through
to the arrival of Yanacocha, the Community’s dispos-
session, and its ultimate decision to pursue justice in
local courts.”

In telling this story, and notwithstanding the limita-
tions of the documentary method, my approach to law
in this article resonates with the tenants of critical legal

pluralism.”

I attempt to capture the multiple scales of
law at play (local, national, regional and international),
the interrelationship between multiple areas of law
(private and public), the slippage between substantive
claims and procedural requirements, and the interaction
between law, politics/ideology and corruption. In this
vein, this paper consciously employs the term “story”

in order to make explicit the techniques used to packa-

20 For one relatively rare example of a rich ethnographic study
of one community’s historic and contemporary dispossession story,
see Parmar, supra note 11. Writing about a “Scheduled Tribe” in In-
dia, Parmar’s captures the differing interpretations among activists,
lawyers and community members with respect to the nature of the
injustice at issue and the significance of the domestic litigation that
emerged in response.

21  See Martha-Marie Kleinhans & Roderick A. Macdonald, “What
is Critical Legal Pluralism?” (1997) 12(2) Canadian Journal of Law &
Society 25. Kleinhans and Macdonald define critical legal pluralism
as an approach that sees legal subjects as “law inventing”. Also see:
Roderick A Macdonald, “Custom Made: For a Non-chirographic
Critical Legal Pluralism” (2011) 26 Canadian Journal of Law & So-
ciety 301.
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ge complex social relationships into legal frameworks
that serve to justify or problematize those relationships.
This reflects the socio-legal insight that, in their efforts
to pursue justice through law, social justice lawyers do
not just find cases. Rather, they act to convert complex
social realities into terms that have currency with appli-
cable systems of law. In this article, I examine the te-
chniques employed in a multidimensional, shifting and
sometimes contradictory legal landscape in order first,
to articulate the Negritos story as one of dispossession
and second, to fashion a pathway for resistance using

law.

This introduction reveals the fact that this article is
fundamentally a product of advocacy and activism, in-
cluding my own. It is also written as part of an explicit
effort to support the Negritos Community’s case going
forward. In other words, it takes the opportunity, in an
academic venue, to explore and develop the approaches
to law that might enable the Negritos Community, and
communities like it, to pursue justice in domestic and
international courts. Beyond its practical value to com-
munities, this advocacy oriented approach, supported
by an extensive documentary record, has the potential
to ground and inform a range of analytical and theore-
tical work going forward. The thick description of con-
text, practices, law and legal argument in the pages that
follow offers important data that is not easily or readily
available to those who have not had the opportunity to
work intensively and continuously with mine-affected
communities in the Global South. This material has
value to efforts to theorize the concepts of consent and
knowledge, as well as the procedural and remedial legal
forms the might govern encounters between Indigenous
communities and multinational companies operating in
developing countries. As such, this paper recounts an
unfinished story in more than one sense. Not only does
the Negritos Community’s advocacy journey continue
as it awaits a decision from Peru’s highest court, likewi-
se, the concepts and legal forms profiled here similarly
await further in-depth analytical reflection and research.

This article’s conclusion in Part C takes some early
steps toward this larger goal. It begins by articulating
the international and comparative research and poten-
tial law reform agendas that flow from this work. Re-
flecting on the Negritos Community’s pursuit of justice,
it offers insight into law, lawyering and access to justice
in the context of Campesino and Indigenous legal chal-
lenges to resource extraction practices in Latin America.

This includes an incipient reflection on the transforma-
tive potential and pitfalls of collective property rights
claims as a mode for articulating the justice concerns
of Indigenous communities adversely affected by the
global system of resource extraction.

2 THe NEGRITOS STORY: AN ACCOUNT OF
DISPOSSESSION (THE CASE TELLS A STORY ABOUT
LIFE)

In many Latin American countries, struggles over
land, resources and rights often occur in the context of
rural property regimes characterized by a mix of com-
munal and individual tenures. Today’s legal framework
is a product of a complex history of ideologically-driven
land reform initiatives that stretch from protectionist/
nationalist policies enacted between the 1960s and the
1980s,* through to on-going neo-liberal reforms begun
in the 1990s that aim to foster private investment inclu-
ding on Campesino land,” and now, in some countries,
with relatively new layers of community consultation
laws and an emerging Indigenous and Campesino cons-
titutional rights jurisprudence.”

Each of these waves are of course the product of
a complex interplay between transnational and domes-
tic trends and influences. As a practical matter though,
mine-affected communities who seek to challenge the
legality of a company’s concession and surface property

22 Tom Griffiths, “Indigenous Peoples, Land Tenure, and Land
Policy in Latin America” in P. Groppo, ed, Land Refornm: Iand Settle-
ment and Cooperatives (FAO, 2004) 49; Miguel Alteri & Andrés Yurje-
vic, La agroecologia y el desarrollo rural, sostenible en Amiérica atina (San-
tiago de Chile: Economic Commission for Latin America and the
Caribbean, 1992) online: http://repositotio.cepal.org/bitstream/
handle/11362/33761/59200648 _es.pdf?sequence=1

23 See infra Section B.5 for discussion of the more recent laws that
critics argue infringe Campesino and Indigenous rights.

24 See Roger Merino Acufa, “Prior Consultation: Law and the
Challenges of the New Legal Indigenism in Peru” (2014) 4(1) Hen-
du 19; Fundacién del Debido Proceso, “El derecho a la consulta de
los pueblos indigenas en Perd” (Washington, DC: 2010); Raquel Yri-
goyen, “El horizonte del constitucionalismo pluralista: del multicul-
turalismo a la decolonizaciéon” in César Rodriguez, ed, E/ Derecho en
Amiérica Latina: Un mapa para el pensamiento juridico del siglo XXI (Bue-
nos Aires: Siglo XXI Editores, 2011) 139; César Rodriguez-Garavi-
to, “Ethnicity.gov: Global Governance, Indigenous Peoples, and the
Right to Prior Consultation in Social Minefields” (2010) 18 Indiana
Journal of Global Legal Studies 1; Emiliano Lépez & Francisco Vé-
rtiz, “Extractivism, Transnational Capital, and Subaltern Struggles in
Latin America” (2015) 42(5) Latin American Perspectives 152.
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rights must navigate this complex and even contradic-
tory domestic legal matrix. The Negritos case study
provides a highly-textured example of how these trends
have unfolded in Peru with consequences for present
day legal struggles between mine-affected communities
and foreign mining companies.

2.1. Dispossession Story: Agrarian Reform,
neoliberalism, transnational mining &
corruption

Agrarian Reform is an important historical point
of departure for the Negritos Community in that for
the first time it became an entity with significance in
Peruvian law. Agrarian Reform came to Peru in 1969
with an agenda to transform the agrarian system by
replacing the haciendas, inherited from colonial times,
with a fair system of property and a legal regime that
would guarantee social justice in rural areas.” The
Agrarian Reform Law also declared that “Indigenous
Communities” would thereafter be called “Campesino

Communities”.?

The key provisions of Agrarian Re-
form were later constitutionalized in the 1979 Political
Constitution of Pern. The program was also implemen-
ted in part through a series of statutes that purported
to define Campesino Communities, their political and
economic institutions, and their legal relationship with
their communal lands. Most prominent among these
were the 1970 Campesino Communities Special Statute,” the
1987 Campesino Communities General Law ** and the 1987
Law for the Demarcation and Titling of the Commnnal Ter-

ritories of Campesino Communities.”

The significance of
this domestic legal regime for the Negritos case will be

described more fully in the next section.

In 1971 the Peruvian state designated the inhabitants

25 TLaw No 17716, Agrarian Reform Law (1969), art 1. When com-
paring Agrarian Reform in Peru to other processes of the same
name across Latin America, some authors have characterized Peru’s
Agrarian Reforms as “revolutionary”, “massive” and “structural”:
see Raul Alegrett, “Past and present land reform in Latin America”
in P. Groppo, ed, Land Reform: Land Settlement and Cooperatives (FAO,
2003/2) 112 online: http://www.fao.org/docrep/006/]0415T/
j0415t0b.htm.

26 Agrarian Reform Law, ibid, art 115.

27  Supreme Decree No 37-70-AG, Campesino Commaunities Special
Statute (1970).

28 Law No 24656, Campesino Communities General Law (1987). Also
see: Supreme Decree No 008-91-TR, Regulation of the Campesino Com-
munities General Law (1991).

29 Law No 24657, Law for the Demarcation and Titling of the Com-
munal Territories of the Campesino Communities (1987).

of an area of land called “Negritos” as beneficiaries of
Agrarian Reform and in 1974 the country’s President
decreed that 14,375 hectares of land would be com-
munally titled in the Community’s name. The Negritos
Community is located in the northern Andes of Peru
in the Department of Cajamarca, relatively close to the
regional capital city, also called Cajamarca. It is one of
approximately 118 Campesino Communities in the en-
tire Department. Cajamarca is a predominately rural
region and has consistently ranked among the poorest
in the country. In 2015 about half of the population
continued to live in poverty and another one quarter
struggling in extreme poverty.” In La Encafiada, the
district where the Negritos Community is located, po-
verty levels in recent years have fluctuated between 70
and 80%."" The Negritos Community is located in the
highlands, accessible only by a simple road. Most hou-
seholds do not have electricity or running water.

The practical implementation of Agrarian Reform
was a complex affair, under-resourced and suffering
from serious deficiencies, delays and in some cases, acts
of corruption.” The Negtitos Community was not im-
mune to these issues. For example, in 1975, in a pa-
tently illegal move, state officials purported to sell the
Negritos Community’s land to representatives of the
neighboring Campesino Community of Tual. In 1980,
the payment requitement was removed but title remai-
ned with the neighboring Community. When Negritos
community members became aware of these events
in 1986, they called a General Assembly and agreed to
pressure Peruvian government bodies to recognize their
Community and its property rights. This agreement
was recorded in a handwritten resolution entitled “Act
of the General Assembly of the Negritos Community’:

By majority we request the separation of Negtitos
land from the Campesino Community of Tual and the
[legal] formation of an independent community that

will be called Negritos, given that among other things
we are an independent socio-economic territorial unit,

30 Cajamarca is one of three regions of Peru with the highest
incidence of poverty, generally fluctuating between 44.7 and 51.7 %.
As of 2015 Cajamarca had the highest incidence of extreme poverty
in Peru, with peak levels reaching 26.97% of the total population in
2013: see Instituto Nacional de Estadistica e Informativa, Evoluciin
de la Pobreza Monetaria: 2009-2015 (Lima: INEI, 2015) at 46, 50.

31 Ibid, at 61, 107.

32 Alfonso Quiroz, Historia de la corrupcion en el Perii, translated by
Javier Flores, Popular Collection Series No 5 (Lima: Institute for
Peruvian Studies, 2014) at 320-9. Also see: Alfonso Quiroz, Cor-
rupt Circles: A History of Unbound graft in Pern (Washington: Woodrow
Wilson Center Press, 2008).
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which is why it is absurd to consider that we might be
part of the Campesino Community of Tual, given that
the two communities have always lived independently
without any links between us. [translation]

There is a paper trail, beginning in the 1980s, of
handwritten records (Acts) of decisions made at Negri-
tos Community General Assembly meetings. To date,
Community members maintain original copies of the
documents produced at these meetings. In these Acts,
Community members describe their communal deci-
sion-making processes regarding many practical matters
of interest to their Community as a whole. They make
reference to their collective political and legal institu-
tions, elections of leaders, decisions related to commu-
nal justice, agreements regarding communal planting
and harvesting of crops, and the collective management
of communal property and finances.

Between 1987 and 1989, officials from the Ministry
of Agriculture responded to the Negritos Community’s
requests for recognition in a series of field studies and
meetings with community members. Based on these
visits, Ministry officials wrote in their technical reports
that the Negritos Community members are “natural-
-born” Campesinos, with their own unique characteris-
tics and institutions, “who have been working on the
communal lands in question since the time of their
ancestors”. Finally, in 1990, the Ministry officially re-
cognized the Campesino Community San Andres de
Negritos as a legal entity consisting of 140 families.
Community members then took steps to debate their
Community Statute and Internal Regulations, “article by
article”, which they ultimately adopted with a signature
from the head of each family. Among other things, the-
se rules allowed Negritos families to obtain “certificates
of possession” of parcels of Negritos communal land.
Between 1990 and 1991, Community members worked
with Ministry staff to demarcate the boundaries of its
territory. The agreed upon demarcations establishing
a total surface area of 13,609 hectares of Community
land and this was incorporated into the Community’s
Internal Statute. Negritos’ communal title was regis-
tered in the local Public Registrar in October of 1991.

Following these events, this story of recognition and
communal titling abruptly reversed itself over just a few
short years. By 1995 Yanacocha Mine had established
itself squarely within the boundaries of the Negritos
Community’s land. Moreover, according to the State
and company, the Negritos Community no longer exis-

ted in law and was not longer a property titleholder.
The remainder of this section will desctibe the docu-
mentary record of how this came to be.

As the first large-scale foreign investment project of
its kind in the country and perhaps even the entire re-
gion, Yanacocha was truly emblematic of the new face
of neoliberal globalization in Peru, in the region and the
entire world. It consisted of a joint venture between its
majority shareholder, the American company Newmont
Mining, and its minority shareholders, the International
Finance Corporation (IFC), an arm of the World Bank,
and Buenaventura, a Peruvian company owned by one
of the most powerful families in Peru.”” With signifi-
cant start-up financing from the IFC, Yanacocha qui-
ckly grew to be the largest gold mine in Latin America
and one of the largest in the wotld.** Its extraordinary
profitability, due in part to extremely low production
costs, has also been the subject of significant study,
with some authors concluding that it quickly became
the most profitable mine in the world.”® Yanacocha’s
size and profitability have arguably made a significant
contribution to the success of its majority shareholder.
In 2015 Newmont Mining was the second largest gold
producer globally.® These figures starkly contrast those
that depict persistent extreme poverty in the region of
Cajamarca, which marked 2015 with the highest levels
of extreme poverty in Peru.”

Yanacocha established itself in Peru at a time of ra-
dical neo-liberal restructuring of the Peruvian legal and
economic system, and just as neo-liberal globalization
began to take a stronger hold in many countries around
the wortld.™ Elected president of Peru in 1990, Albet-

33 Newmont Mining Company, online: http://www.newmont.
com/operations-and-projects/south-america/yanacocha-peru/
overview/default.aspx.

34 Some researchers report that Yanacocha is the second largest
gold mine in the world: Fabiana Li, “Contested Equivalences: Con-
troversies over water and mining in Peru and Chile” in John Wagner,
ed, The Social 1ife of Water (Berghahn Books, 2013) at 18 [Li, “Con-
tested Equivalences”].

35 Raul Wiener & Juan Torres, Large scale mining: Do they pay the tax-
es they should? The Yanacocha case (Latin American Network on Debt,
Development and Rights, 2014) at 23, 29. These researchers allege
that Yanacocha has consistently inflated its expenses to reduce its
taxes owing: 7bid at 73.

36 “10 Top Gold-producing Companies”, Investing News Network
(20 April 2016) online: http://investingnews.com/daily/resource-
investing/precious-metals-investing/gold-investing/barrick-new-
mont-anglogold-goldcorp-kinross-newcrest/.

37 Supra note 30.

38 David Harvey, “The ‘New’ Imperialism: Accumulation by Dis-
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to Fujimori became a champion of neo-liberal policies,
immediately implementing a wide-ranging program to
reduce restrictions on international trade and invest-
ment while also cutting government funding of social
services, health and education.” Fujimori immediately
began to pursue policies specifically aimed at weakening
Agrarian Reform and opening Campesino communal
land up to foreign investment.” In addition to this
very favorable legal framework, Yanacocha’s investors
further benefited from a foreign investment agreement
with the Peruvian government, guaranteeing it a low
rate of income tax, tax-stability, and a complete exemp-
tion from royalty payments.*

The comfortable relationship between Yanacocha
Mine, its majority shareholder Newmont, and the Pe-
ruvian government has, at a minimum, crossed ethical
boundaries. In the mid-1990s, Newmont became em-
broiled in a legal dispute in Peruvian courts with a Fren-
ch company over the right to shares in Yanacocha.” In
the early 2000s, video evidence leaked as part of a New
York Times investigation revealed that, in the midst of
the court case, in two separate meetings, a representati-
ve of the American Central Intelligence Agency (CIA)
and a Newmont executive personally requested help
from Vladimiro Montesinos, the head of Peru’s secret
intelligence agency and the most powerful official in the
country at the time.” In response, Monestinos met
with one of the seven justices of Peru’s Supreme Court
who were presiding over the case.

possession” (2004) 40 Socialist Register 63.

39 See: Legislative Decree No 662, Granting a 1.egally Stable Regine
to Foreign Investors through the Recognition of Certain Guarantees (1991);
Legislative Decree No 757, Legal Framework for the Growth of Private
Investment (1991); Legislative Decree No 674, Law for the Promotion
of Private Investment in State Enterprises (1991); Legislative Decree No
708, Law for the Promotion of Investments in the Mining Sector (1991).

40 In 1991, Fujimori repealed the Agrarian Reform Law, replacing
it with Legislative Decree No 653, Law for the Promotion of Investment
in the Agrarian Sector (1991). He followed this with an agrarian land
titling program that only contemplated individual title and a contro-
versial law dubbed the “Land Law”: Law No 26505, Law for the Pro-
motion of Private Investment in the Development of Economic Activities on the
National Territory and on Campesino and Native Community Land (1995).
Fujimori’s attack on Campesino land and institutions has continued
with subsequent governments: see zzfra Part B.5.

41 Christian Aid, Undermining the Poor: Mineral Taxation Reforms in
Latin America (September 2009) at 9, 16; Wiener & Torres, supra note
35 at 42. For a general description of the tax agreements available to
the mining sector in Peru, see Wiener & Torres, ibid at 65-6.

42 Wiener & Torres, zbid at 11.

43 Ibid at 12. ] Perlez & L. Bergman, “Tangled Strands in Fight
Over Peru Gold Mine” (Series: The Cost of Gold: Treasure of Ya-
nacocha), New York Times (25 October 2005).

Leaked videos depict Montesinos explaining to the
judge that he must decide in Newmont’s favor in order
to improve Peru’s diplomatic position in negotiations
with the United States on other matters.* Days later,
the Supreme Court handed down its decision, with the
judge in question making the difference in a 4-3 vote
in Newmont’s favor. The Yanacocha scandal was only
the beginning of Hujimori and Monestinos’ downfall.
Beginning in 2007, and unrelated to Yanacocha, Pe-
ruvian courts found Fujimori guilty of a long list of
crimes, including crimes against humanity and corrup-
tion.* Montesinos was similatly found guilty, beginning
in 2002, of numerous crimes related to corruption and
abuse of public office.*® Thus, while the careers of the-
se political leaders ended, Yanacocha’s career, as a pro-
fitable mine surrounded by impoverished communities,
remained in full swing.

This broad strokes description of these macro
processes paints a backdrop for the micro-level legal
and social processes that opened doors for Yanaco-
cha on the ground, or more specifically, on the Negri-
tos Community’s communally titled land.*” Generally
speaking, the mineral tenure system in Peru is similar
to that of many other countries in that a company can
begin extraction only after the state has granted it a mi-

44 Some of the leaked videos are available online. For a video of
the meeting between Montesinos and a representative of the Central
Intelligence Agency (CIA), see: “Vladimiro Montesinos ofreciendo
mina Yanacocha a través de la CIA a cambio de millones”, YouTube,
https://www.youtube.com/watch?v=15k3GHWHHVw.
For a transcript of the meeting between Montesinos and Justice

online:

of the Supreme Court of Peru, see: Segunda Legislatura Ordinaria
de 2000, Transcripcion del Video No 892 (19 May 1998), online:
http:/ /www2.congreso.gob.pe/sict/diariodebates/audiovideos.
nsf/indice/ CD180DDE013DE79805256A8E006F659A. There are
a number of documentary videos about these events, including one
by a New York Times journalist: Lowell Bergman, Ia maldicion del oro
inca (FRONTLINE/World, 2005), YouTube, online: https://www.
youtube.com/watch?v=50d]9eRv_LY.

45 Supreme Court of Justice of the Republic, Criminal Investiga-
tions Section, Exp No 13-03 (11 December 2007); Supreme Court
of Justice of the Republic, Special Criminal Appeals Section, Exp
No 10-2001 / Acumulado No 45-2003 AV (7 April 2009); Supreme
Court of Justice of the Republic, Special Criminal Appeals Section,
Exp No AV=33-2003 (30 September 2009); Supreme Court of Jus-
tice of the Republic, Special Criminal Appeals Section, Exp. No AV
19-2001 (7 April 2009); Supreme Court of Justice of the Republic,
Special Criminal Appeals Section, No AV-23-2001 (20 July 2009).
46 Roberto Barandiaran Dempwolf & José Antonio Nolasco
Valenzuela, Jurisprudencia penal generada en el subsistema anticorrupeion.
Corrupcion gubernamental, Vol 2 (Lima, Palestra: 2006) at 691-704, 991-
1011, 712-779.

47 Some parts of this story are recounted in Kamphuis, “Foreign
mining”, supra note 19 at 224-31.
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neral concession, referring to a kind of property right
to the subsurface minerals beneath a tract of land.*® As
stated above, Newmont’s acquisition of the concession
rights to Yanacocha Mine are a point of controversy.
However, with these rights in hand, the company faced
the task of securing access to the surface land above the
subsurface minerals, which of course happened to be
the recently communally titled property of the Negritos
Community.

In Latin America more generally, the legal processes
whereby companies acquire surface property rights and
access can be highly controversial for the reason that,
in many cases, projects proceed without the free, prior
and informed consultation or consent of Indigenous
communities who either hold title, or claim title, to the
surface area and perhaps even the subsurface minerals.*
Thus, for legal and practical reasons, the issue of access
to surface land is often at the heart of conflicts between
communities and resource companies. The Negritos
case study offers a particularly stark depiction of the
extraordinary difficulty of informed consultation and
consent where a community is left to negotiate direc-
tly with a company in the context of immense power
inequalities, which create serious risks of, among other
things, the abuse of power, the breakdown of commu-
nity cohesion, and the corruption of community lea-
ders.”

According to documents, in 1992 Yanacocha sub-
mitted a request to the Ministry of Mining for the ex-
propriation of 609 hectares of Negritos communal
land (in an area known as Pampa Larga). In 1993, the
Ministry granted this request and title to this portion
of land passed from the Community to the company.
Official documents indicate that Yanacocha and the
Community “directly agreed” to compensation in the
amount of approximately $US 30,000, or just under $50
per hectare.” These funds were transferred directly to

48 In Peru, like in many other countries, renewable and non-
renewable natural resources, including subsurface minerals, are the
property of the State and concession rights are real property rights,
see: the Political Constitution of Pern, 1993, art 66; the General Law on
Mining (1992) and the Organic Law for the Sustainable Use of Natural
Resonrces (1997), art 23.

49 See generally, Anaya, supra note 3.

50  For critiques of power relationships under contemporary con-
sultation laws in Peru and Bolivia see: Flemmer & Schilling-Vacaflor,
infra note 122.

51  Also see Wierner & Torres, supra note 35 at 36. In their study
Wierner & Torres record that on average Yanacocha paid US$ 52
per hectare to Campesinos in exchange for land.

only three community members, including the then Pre-
sident, over 800 kilometers away in the national capital
city of Lima. By 1995, Yanacocha had obtained two
mortgages over the expropriated property in exchange
for loans from the IFC and a German bank totaling
US$ 85,000,000.%

The expropriation and the transfer of all of the
compensation directly to the then Negritos President
in Lima was purportedly authorized by several Acts of
the Community’s General Assembly. In one Act, dated
just months before Yanacocha solicited the expropria-
tion, the Community purportedly agreed to grant the
President a certificate of possession to Pampa Larga,
coincidently the area that would shortly become the ob-
ject of expropriation. The timing and contents of this
Act suggest that the President took steps to position
himself to benefit from the expropriation before it was
even officially requested.

Then, a few months after Yanacocha requested the
expropriation, in another Act, the Community purpor-
tedly made a number of important decisions: agreeing
to the expropriation; agreeing that 95% of the total
compensation would be designated for the holder of
the certificate of possession to the expropriated area
(the then President); and granting the then President
and two other community leaders the authority to act
on behalf of the entire Community in all matters rela-
ted to the expropriation and the transfer of funds. On
the basis of these “authorizations”, the President then
proceeded to unilaterally agree to, and personally accept,
a compensation amount. Notably, the Community’s al-
leged agreement in this Act to the expropriation and
compensation occurred before the compensation
amount had been proposed.

This expropriation is only one of a number of alle-
gedly unconstitutional and illegal transfers of Negritos’
communal property to Yanacocha.” In 1995, in exchan-
ge for approximately US$18,000, Yanacocha obtained a
mining easement in relation to 810 hectares of Negritos
communal land. The easement was tantamount to an

52 Inits 2011 submissions to the First Civil Court of Cajamarca,
Yanacocha claimed that the mortgage was not of the expropriated
property alone, but also of other properties and all of the machinery
and structures located on its property.

53 See Part B.5.b of this paper for the argument that the law of
mining expropriations and easements in Peru is unconstitutional
and contravenes international law with respect to Campesino and
Indigenous Communities.
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expropriation given that its terms permitted the full ran-
ge of mineral extraction activities. The ecasement was
also established under the same provisions of Peruvian
mining law and followed a very similar procedure to
that of the expropriation.

Not surprisingly, the Negritos Community asserts
that its alleged consent to the expropriation and ease-
ment was totally fraudulent. Between 1995 and 1996,
the Community passed at least two General Assembly
Acts condemning the Community leaders who had sig-
ned onto the expropriation and easement documents.
Community members sent these Acts, along with nu-
merous letters, to local authorities. They alleged that
the Community’s then President and his small group of
supporters had pressured fellow Community members
off of their land in anticipation of transfers of land
to Yanacocha, had sold land to Yanacocha that did not
belong to them, had participated in fraud and extortion
in relation to the procurement of signatures on Com-
munity Acts and in the creation of certificates of pos-
session, and had not shared any of the expropriation
compensation with the rest of the Community. There
is no record that state officials did anything to respond
to these concerns, sent in writing, Rather, Yanacocha’s
operations continued to benefit from state support.

Finally, between 1992 and 1995, the Ministry of
Agriculture designated the Community’s communally
titled land as eligible for individual title, leaving only a
small portion known as the “reserve area”, considered
in Peruvian law to be property of the state (although
this is not the Community’s view). This process of in-
dividual titling culminated in an administrative act exe-
cuted by the Ministry in 1995 that purported to strip
the community of its legal status (legal personality) as a
Campesino Community. The actions of the Ministry to
convert communally titled land to individual titles and
to annul the Community’s legal personality were highly
problematic and appear to have violated, not only the
Community’s constitutional rights, but also basic ad-
ministrative law principles.”* The documents suggest
that Ministry officials actively misinformed Negritos
Community members by advising them, among other
things, that their Campesino Community did not have
communal property rights and that they had no other

54 See Part B.5.b of this paper for the argument that the individual
titling and annulment of the Negritos Community violated the con-
stitution and international law.

choice but to accept individual title. This approach to
the Community starkly contrasts the Ministry’ actions,
just a short few years prior, to recognize and commu-
nally title the Negritos Community.

The introduction of individual title and the purpor-
ted annulment of the Negritos Community was perfec-
tly timed with Yanacocha’s arrival and occurred at a time
of crisis in the Community due to the betrayal of its lea-
ders to Yanacocha. Individual title made it even ecasier
for the company to acquire land through direct dealin-
gs with individual Campesinos. Community members
recount that transfers of property to Yanacocha were
often induced by a combination of misinformation,
threats, extortion and unfulfilled promises.” Reseatchers
have reported that Yanacocha workers drove poor and
illiterate community members to the land titles office in
company vehicles in order to sign the necessary paper
work.” By 2009, Yanacocha Mine occupied approxi-
mately one third of the Negritos Community’s original
communally title property area. Part B.2 of this paper
analyzes these events by conceptualizing the knowledge
and power dynamics of dispossession in the Negritos
case. Part B.5 describes the substantive rights violations
that the Negritos Community attributes to these events.

As Yanacocha consolidated the surface rights neces-
sary to initiate and quickly expand its operations, social
conflict began to brew. As early as 1993, Campesinos
from numerous Communities in the area had begun to
complain about land usurpation, extortion, environ-
mental impacts on animals and water and excessive use
of force on the part of Yanacocha’s security forces.”’

55 A number of empirical studies have documented the tactics
adopted by Yanacocha in purchasing land from local Campesinos: S
Langdon, ‘Peru’s Yanacocha Gold Mine: The IFC’s Midas Touch?’
in Profiling Problem Projects (Project Underground, Berkeley CA
2003); Anthony Bebbington et al, “Mining and Social Movements:
Struggles over Livelihood and Rural Territorial Development in the
Andes” (2008) 36 World Development 2888. Wierner & Torres ac-
cuse the company of tactics to pressure Campesinos to “sell” their
land for unbelievably low prices. This includes threatening Camp-
esinos with expropriation if they refuse to sell and hiding infor-
mation about the gold deposits in order to induce them to accept
lower prices for their land. These authors characterize the processes
whereby Yanacocha acquired land as a “brutal fraud and pillage” of
land: supra note 35 at 14-15.

56 ] Bury, “Neoliberalismo, minerfa y cambios rurales en Cajamar-
ca” in A Bebbington, ed, Mineria, Movimientos Sociales y Respuestas
Campesinos (CEPES & IEP, Lima 2007) 49 at 76—7.

57 Marco Arana, “El Cerro Quilish y la Mineria del Oro en Ca-
jamarca”, online: http://cajamarca.de/mine/quilish.htm; Fabiana
Li, “Relating Divergent Worlds: Mines, Aquifers and Sacred Moun-
tains in Peru” (2013) 55 Anthropologica 399 at 401 [Li, “Divergent
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These eatly years of protest against Yanacocha were
also witness to the birth of a growing class of local
NGOs in the Cajamarca region.”® In 2000, Yanacocha’s
subcontracted trucking company was responsible for
a serious mercury spill along a local road.”” The sub-
sequent handling of the spill and the alleged cover up
did not help the deteriorating relationship between the

% The communi-

mine and surrounding communities.
ty living alongside the road suffered extensive mercury
poisoning and there are widespread allegations that
compensation agreements between the company and
victims were inadequate with many victims receiving no

compensation at all.”!

2.2.The Turn to Law: An unresponsive state and
the emergence of local activism

Beginning in 2004 with a long general strike, social
unrest linked to Yanacocha culminated over the years in
more than one period of social crisis, widespread blo-
ckades and general strikes.” Of course the Negritos

Worlds”]; Wierner & Torres state that the first legal complaints
about water contamination occurred in 1999: supra note 35 at 18.
58 For the influence of local NGOs, formed in the early 2000s,
on social protest and concern about mining, see: Li, “Divergent
Worlds”, ibid at 402.

59  Allan Ingelson, Arturo Urzia & William Holden, “Mine Op-
erator Liability for the Spill of an Independent Contractor in Peru”
(2006) 24(1) ] Energy Nat Resources L 53.

60 The Peruvian Ombudsman reported that Yanacocha workers
told community members to collect the mercury themselves and of-
fered money rewards in proportion to the amount collected. Chil-
dren and adults alike proceeded to collect the liquid mercury with
their bare hands. They were not told that it was a toxic substance:
Defensorifa del Pueblo, E/ Caso del Derrame de Mercurio que afectd a las
localidades de San Sebastidn de Choropampa, Magdalena y San Juan, en la
Provincia de Cajamarca, Informe Defensorial No 62 (2001) at 18-79.
61 Comisién de Pueblos Andinos, Amazoénicos, Afroperuanos,
Ambiente y Ecologfa, Informe del Grupo de trabajo encargado de levantar
informacion sobre la sitnacidn ambiental y estado de salud de los afectados por el
derrame de mercurio en las localidades de San Juan, Choropampa y Magdalena,
Departamento de Cajamarca en junio del aiio 2000 (Lima: Congreso de
la Republica del Perd, 2008). Also see documentary film: Ernesto
Cabellos & Stephanie Boyd, Choropampa: The Price of Gold (Guarango
Association, 2002).

62 In 2004 protests erupted against a proposed expansion of Ya-
nacocha Mine to a neighboring mountain called Quilish. Over a pe-
riod of 15 days protestors called for a general strike, demanding that
Yanacocha halt exploration activities on the mountain. At times, the
protestors ranked more than 10,000 strong, uniting sections of ur-
ban and rural civil society. At the time, these protests were unprec-
edented in the country’s history: Li, “Divergent Worlds”, supra note
57. Also see: Fabiana Li, “In Defense of Water: Modern Mining,
Grassroots Movements, and Corporate Strategies in Peru” (2016)
21(1) The Journal of Latin American and Caribbean Anthropology

Community, living with Yanacocha literally in its ba-
ckyard, was involved in many of these protest events,
which have at times implicated multiple Campesino
Communities and sometimes spread to the nearby re-
gional capital city of Cajamarca. Especially in the first
decade following Yanacocha’s arrival in the area, com-
munities, including the Negritos Community, typically
expressed their opposition with social protest, civil di-
sobedience and road blockades.”” In recent years, these
tactics have been increasingly accompanied by resort to
local courts.”*

This section describes the Negritos Community’s
trajectory from participation in broad-based grassroots
community activism and protest to political advocacy
with local officials to the articulation of collective rights
claims with the support of a transnational legal team.
Attention to the multiple scales of law that surround
the Negritos case reveals that, at the turn of the century,
growing social discontent with Yanacocha specifically,
and large scale mining in Peru and the Americas more
generally, occurred in conjunction with significant shifts
in the international and domestic legal landscape of In-
digenous rights.

Nearly two and a half decades after Agrarian Reform
had declared that Peru’s Indigenous peoples would the-
reafter be called “Campesinos”, the term “Indigenous”
began to reappear in Peruvian law along with a series of
legal and institutional innovations with respect to pegples
more generally in Peru, including Indigenous, Campe-
sino and Afrodescendant communities. In 1993, Peru
passed 1989 ILO Convention concerning Indigenons and T'ri-
bal Pegples in Independent Countries® (““Convention No 169”)
into domestic law, ratifying it the following year.” Then
in 1995, the National Institute for the Development

109 (referring to protests in Combayo).

63 Arana, supra note 57.

64 In 2012 local activists decided to bring a legal case against a
proposed expansion of Yanacocha Mine known as the Conga Pro-
ject, see: STC No 03673-2013-PA/TC (11 December 2014). Also
see: Natalia Guzman Salano, “Struggle from the margins: Juridical
processes and entanglements with the Peruvian state in the era of
mega-mining” (2016) 3 The Extractive Industries and Society 416;
Maiah Jaskoski, “Environmental Licensing and Conflict in Peru’s
Mining Sector: A Path-Dependent Analysis” (2014) 64 World Devel-
opment 873 (referring to protests over the proposed Conga Mine).

65 Convention concerning Indigenous and Tribal Peoples in Independent
Countries, International Labour Organization, Convention No. 169,
(1989) |Convention No 169).

66  Legislative Resolution No 26253, For the approval of “Convention
169 of the 11.O on Indigenons and Tribal Peoples in Independent Countries”
(1993).
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of Andean, Amazonian and Afro-Peruvian Peoples
was created.” These developments continued between
2003 and 2011 as the Peruvian government passed a
series of laws protecting and recognizing Campesino
and Indigenous peoples’ rights, including in relation to
Campesino traditional institutions of communal justice
(2003), Indigenous groups in voluntary isolation in the
Amazon (2000), Campesino and Native Communities’
right to water (2009), and Indigenous Peoples’ right to
ptior consultation (2011).® With respect to the 2003
law on Campesino communal justice, it explicitly exten-
ded the protections of Convention No 169 to traditional
justice institutions, called Rondas Campesinas.”” Between
2002 and 2005 Peru’s environmental laws also added
special recognition for Indigenous peoples, Campesino
and Native communities, including references to rights
protection, knowledge recognition, equitable compen-
sation and consultation.”

At the same time, at the international level, and es-
pecially in the Americas, the Indigenous rights move-
ment was making gains, catalyzed by the 2001 landmark
Awas Tingni ruling where the Inter-American Court of
Human Rights found that the property rights protected
by the 1969 Awmserican Convention on Human Rights encom-
pass an Indigenous right to collective property.”" Since
then, the Inter-American Court has produced a nota-
ble body of jurisprudence on Indigenous property and

67 Law No 28495, Law for the National Institute for the Development of
Andean, Amazonean and AfroPeruvian Peoples (1995).

68  See respectively: Law No 27908, Rondas Campesinas Iaw (2003);
Law No 28736, Law for the protection of Indigenons and original peoples
in a situation of isolation or initial contact (2006); Law No 29338, Hydro
Resources Law (2009), arts 3, 64; Law No 29785, Law for the right of
Indigenons and original peoples to prior constulation, recognized in Convention
169 of the International I.abour Organigation (2011) [Right to Consulta-
tion Law].

69 Rondas Campesinas Law, ibid- article 1 states that the recognized
rights of Indigenous and Campesino Communities apply to the Ron-
das.

70 Law No 28611, General Law on the Environment (13 October
2005), arts 70-2; Law No 27446, National Systen: of Environmental Inm-
pact Assessment Law (2009), art 71.

71 See Mayagna (Sumo) Awas Tingni Cmty v Nicaragna, Merits, Repa-
rations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 79
(Aug 31, 2001) at para 148 [Awas Tingni|. Awas Tingni was the first
indigenous rights claim brought to the Inter-American Commission.
The petition was filed in 1995 and the Court issued a final judgment
in 2001. See Galvis & Ramirez, supra note 18, for specific references
to subsequent Indigenous rights jurisprudence in Latin American
courts more generally. For a description of the emergence of the
Indigenous rights movement as an international human rights move-
ment, see Karen Engle, The Elusive Promise of Indigenous Development:
Rights, Culture, Strategy (Duke University Press, 2010).

cultural rights, often in response to cases brought by
communities affected by resource extraction.”” These
claims often echo many of the issues raised by the Ne-
gritos Community, namely that extraction activities are
occurring without the consent and to the detriment of

affected communities.”

This inter-American jurispru-
dence is important because it has the potential to in-
fluence and even direct the development of constitutio-
nal law in many Latin American countries with monist

legal systems.”

It is fascinating that these national and international
shifts in law and political consciousness occurred rou-
ghly in parallel to a renewal of activism and hope for jus-
tice within the Negritos Community. In 2005, following
the massive 2004 regional general strike against Yanaco-
cha (mentioned above), the Negritos Community elec-
ted a new leadership with a mandate and the capabilities
to begin to investigate the past wrongs that had led to
Yanacocha’s entry into its territory. The Community
had not forgotten about the expropriation of Pampa
Larga. However, while Community members carried
a strong sense of betrayal and injustice, they knew very
little about how their dispossession had actually been
effected in law, just over 10 years prior.

72 See generally: Maya Indigenous Communities of the Toledo District
v Belize, Merits Report, Case 12.053, Inter-Am Comm’n HR, Re-
port No 40/04 (2004) [Maya Communities|; Moiwana Cmty v Suriname,
Preliminary Objections, Merits, Reparations, and Costs, Judgment,
Inter-Am Ct HR (ser C) No 124 (June 15, 2005); Yakye Axa Indig-
enous Cmty v Paraguay, Merits, Reparations, and Costs, Judgment, In-
ter-Am Ct HR (ser C) No 125 (17 June 2005); Sawhoyamaxa Indigenons
Cmty v Paraguay, Merits, Reparations, and Costs, Judgment, Inter-Am
Ct HR (ser C) No 146 (29 March 20006) [Sawhoyamaxal; Saramaka
People v Suriname, Preliminary Objections, Merits, Reparations, and
Costs, Judgment, Inter-Am Ct HR (ser C) No 172 (28 November
2007) [Saramakal; Saramaka People v Suriname, Interpretation of the
Judgement on Preliminary Objections, Merits, Reparations, and
Costs, Judgment, Inter-Am Ct HR (ser C) No 185 (12 August 2008);
Xdkmok Kisek Indigenons Cmty v Paragnay, Merits, Reparations, and
Costs, Judgment, Inter-Am Ct HR (ser C) No 214 (24 August 2010);
Pueblo Indigena Kichwa de Sarayakn v Ecnador, Merits and Reparations,
Judgment, Inter-Am Ct HR (ser C) No 245 (27 June 2012); Com-
munities of the Sipakepense and Mam Mayan Pegple of the Municipalities of
Sipacapa and San Miguel Ixtabuacan v Guatemala, Report on Admissibil-
ity, Inter-Am Comm’n HR, Report No. 20/14 Petition 1566-07 (3
April 2014); Comunidad Garifuna de Punta Piedra v Honduras, Prelimi-
nary Objections, Merits, Reparations, and Costs, Judgment, Inter-
Am Ct HR (ser C) No 304 (8 October 2015); Comunidad Garifuna de
Triunfo de la Cruz v Honduras, Merits, Reparations, and Costs, Judg-
ment, Inter-Am Ct HR (ser C) No 305 (8 October 2015); Kalifia and
Lokono Peoples v Suriname, Merits, Reparations, and Costs, Judgment,
Inter-Am Ct HR (ser C) No 309 (25 November 2015).

73 OAS, Human Rights Protection, supra note 3.

74 Galvis & Ramirez, supra note 18 at 256-7.
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In this context, Negritos Community leaders began
to collect volumes of official documents pertaining to
the legal status of their Community and its property
rights. These documents, spanning from the 1970s to
the mid-1990s, were primarily collected from govern-
ment entities such as the Public Registrar and govern-
ment ministries, but they also included the handwritten
record of communal decisions (Acts) made at countless
community General Assemblies. These documents
ultimately formed the basis of the Community’s legal
case and the allegations described throughout this pa-
per. The Community’s internal decision to investigate
its own case in order to understand it and pursue some
form of justice underscores the assertion that the elimi-
nation of the Community’s property rights and its very
existence, as described in the previous section, occurred
without the informed consent or even knowledge of
the Community. While in the eyes of the company and
the Peruvian state the Community no longer existed in
law, it certainly existed as a sociological fact.

Bolstered by what they saw in these documents,
Community leaders initiated a series of formal and
informal appeals with a wide range of administrative
and political decision makers, as well as Yanacocha it-
self. In 2006, the Community found a local lawyer who
helped them file civil law proceedings against a group
of third parties (non-community member), who were
apparently attempting to occupy and illegally obtain title
to a portion of the Community’s land, known to the
Peruvian state as the “Reserve Area” and to the Com-
munity as “Llagaden”. Community members believed
that these “invaders” were receiving informal support
from Yanacocha. In order to better investigate and do-
cument the situation, the Community resolved to un-
dertake a traditional communal inspection of the area.
However, it feared that these third parties were armed
and violent and made numerous requests for protection
from local authorities, including to the regional Gover-
nor, the prosecutions office and the police. After these
requests went unanswered, the Community resolved to
undertake the inspection anyway with over 250 commu-
nity members in attendance. Unfortunately, during the
inspection unknown assailants shot at the Community
members and one person was injured.

This new threat to communal property appears to
have catalyzed yet another series of appeals to state and
company officials. It also starkly revealed that without
state recognition, the Negritos Community’s capacity to

protect its communal property interests would be limi-
ted. Between 2006 and 2009 the Community sent at
least eight letters to the regional office of the Ministry
of Agriculture requesting official recognition as a Cam-
pesino Community and title to Llagaden (the Reserve
Area). In response, the Ministry consistently took a
number of problematic positions in its communica-
tions to the Community, from claiming that the Reserve
Area is state-owned property, to stating that the Com-
munity does not exist, to denying that the matter is in
its jurisdiction, to proposing that the area could only
be demarcated and titled in exchange for thousands of
dollars. The Ministry’s responses to the Community’s
letters were less than timely, often delayed by months,
and sometimes up to a year at a time. Community lea-
ders’ frequent requests to meet with officials in person
vielded similarly sparse results.

In the same time period, the Negritos Community
sent complaints to the Ministry of Energy and Mining
and at least thirty letters to Yanacocha. In these letters,
the Community advised that a recent expansion of the
Mine had occurred without consulting the Community
and it detailed the impact of mining activities on on-
going traditional communal uses of land and livelihood.
The Community requested that Yanacocha negotiate
matters related to the acquisition of communal proper-
ty with the recognized and elected leaders of the Com-
munity and that the company cease to use and occupy
communal property without permission. In written res-
ponses Yanacocha consistently denied the Community’s
existence and stated that it had fulfilled all of its com-
mitments. Yanacocha refused to meet with Community
leaders, stating that its operations take place exclusively
on property owned by the company and threatened to
initiate legal action against anyone who failed to respect
its property rights.

2.3. Developing a Legal Strategy: Putting
dispossession into a rights framework

In 2007 the Community solicited the support and
legal representation of a local NGO who in turn sou-
¢ht support from international partners. Beginning in
2008, a transnational team of pro bono Canadian and
Peruvian lawyers and academics began to organize and
analyze the documents collected by Community mem-
bers. Working with hundreds of pages of documents,
these lawyers reconstructed the historical record of the
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Negritos Community’s land title and status as a Cam-
pesino Community. The documents detailed the story
recounted in the previous section, of how, after gran-
ting Yanacocha the concession rights to the minerals
beneath the Negritos Community’s land, the Peruvian
state had proceeded to expropriate a portion of the
Community’s communal land, designate its communally
titled land as eligible for individual titling, and strip the
Community of its legal status.

The Negritos legal team undertook to analyze these
documents in light of applicable domestic, constitutio-
nal and public international laws. Their starting point
was the status of Campesino Communities in Peruvian
law. As referenced above, the first mention of Cam-
pesino Communities in Peruvian law occurred in 1969
with the promulgation of the Agrarian Reform Law, whi-
ch declared that Indigenous Communities were to be
denominated Campesino Communities from that point
forward. Previously, Indigenous Communities were re-
cognized in the 1920 Constitution, which specified that
the State had a duty to protect the “indigenous race”
and to pass special laws to support its development in
harmony with its needs.”” 'This now historic Consti-
tution also afforded Indigenous communal property
special protections, stating that Indigenous property in-
terests may not be diminished by prescription, that Indi-
genous property can only be transferred to the state and
that such transfers may occur only as prescribed by law.

Following Agrarian Reform, Campesino Commu-
nities were recognized in the 1979 Constitution. This
legal text is relevant to the Negritos Community’s case
because it applies to those events that took place prior
to the introduction of the subsequent 1993 Constitu-
tion. This includes for example the expropriation of the
Community’s land and the conversion of a portion of
its communal property interest into individual interests.
The 1976 Constitution states that Campesino Commu-
nities have legal existence and legal personhood, that
they are autonomous in their communal organizations,
work, land uses, economy and administration, and that
the State must respect and protect their traditions.” It
also creates a state duty to promote Campesino Com-
munities” development and communal enterprises.” Fi-
nally, it provides special protections for communal pro-

75 Agrarian Reform Law, supra note 25, art 58.
76 Political Constitution of Pern, 1979, art 161.
77 Ibid, art 162.

perty, stating that Campesino land is unalienable except
in one of two circumstances: either by a law based in
the Community’s interest and approved by two-thirds
of community members; or in the case of an expropria-
tion, by a law based on public need and utility.”® These
1970s Campesino rights and protections are relatively
progressive for their time, especially due to their recog-
nition of political and economic autonomy and rights.

Fujimori’s 1993 Constitution, which remains in pla-
ce today, significantly weakened these constitutional
recognitions and protections for Campesino Commu-
nities. It recognizes the right to communal property
but controversially allows the state to claim rights over
“abandoned” lands.” In a context where so many com-
munities remain unable to acquire communal title due
to deficiencies in domestic land laws, this provision
puts untitled communities at risk. Like its predecessor,
the 1993 Constitution recognizes the legal existence of
Campesino Communities, their autonomy, and some
property protections. However, it very significantly re-
moved the requirement that communal property might
only be alienated on the basis of a two-thirds majority
vote of Community members.®

The 1993 constitutional changes were consistent
with Fujimori’s wide-sweeping program of law re-
form that aimed to weaken communal property rights
and facilitate private foreign investment in natural re-
source extraction. Of interest though, is the fact that
Fujimori’s reforms left the most important Agrarian
Reform statutes in place, including the 1987 Camspesino
Communities General Law and the 1987 Law for the De-
marcation and Titling of Communal Territories of Campesino
Communities. Importantly, these statutes, which remain
in place to date, maintain the property protections that
Fujimori eliminated from the Constitution, including
the requirement for a two-thirds majority vote.*'

Taken together, these Constitutional and statutory
laws referring to Campesino Communities formed the

78 Ibid, art 163.

79 Political Constitution of Pern, 1993, art 88.

80  Ibid, art 89.

81  See Campesino Communities General Law, supra note 28 at art 7.
These Agrarian Reform statutes remain in place today, even in the
midst of the ongoing roll out of neo-liberal reforms that aim to
further facilitate foreign investors’ access to land and resources.
Many of these laws arguably violate different aspects of Indigenous
peoples’ rights as recognized in international law and the Peruvian
Constitution. See Part B.5.b for more detail on some of these con-
temporary reforms and their relevance to the Negtitos case.
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basic starting point for the Negritos legal team’s in-
-depth analysis of the documents that the Community
had been collecting. However, key features of the Pe-
ruvian constitutional system allowed the Negritos legal
team to complement these domestic rights provisions
by drawing upon international legal principles on the
rights of Indigenous peoples.”” Doctrinally, this was
possible due to the combined operation of two rules,
one domestic and the other international.

Beginning with the domestic rule, Peru, like many
Latin American countries, is a monist legal system in
that article 55 of its 1993 Constitution explicitly incor-
porates international treaties into national law upon ra-
tification by the Peruvian state. In 2005 Peru’s Cons-
titutional Court interpreted this provision to include
international human rights treaties such as the 1969
American Convention.® 1n 2009 the Court acknowledged
that ILO Convention No 169 and the jurisprudence of
the Inter-American Court also have the status of enfor-

ceable law in Peru.?

This recognition of the constitutional status of in-
ternational human rights treaties and jurisprudence in
Peru requires some clarification regarding the applica-
bility of these sources of law to past events. In inter-
national law, the rights recognized in any given treaty
become binding on a state after it ratifies the treaty. In
Peru, these rights become binding domestically once
the treaty is specifically incorporated into Peruvian law
by legislation. For example, ILO Convention No 169, first
available for ratification in 1989, was not incorporated
into Peruvian law until November 1993, just months
after the expropriation of Negritos land but nearly two
years before the mining easement was established. As
such, its provisions would apply to the latter but not the
former.

The temporal applicability of the jurisprudence of
the Inter-American Court in Peru also merits comment.
When the Inter-American Court considers provisions
of the 1969 American Convention in any given case, its
interpretation of the content and meaning of specific

82 The Negritos legal claim asserted that Campesino Communi-
ties in Peru are analogous to Indigenous Communities for the pur-
poses of the application of international human rights law protec-
tions. The details of this argument are described in Part B.5.a of
this paper.

83 STC No 4587-2004-AA/TC (29 November 2005) at para 44.
STC No 0025-2005-PI/TC (25 April 2006) at para 30.

84 STC No 00007-2007-PI/TC (19 June 2007) at para 3.

rights are available to analyze facts that pre-date the case
at hand. This is due to the nature of rights jurispruden-
ce in international as well as domestic public law. Part
of a court’s judicial function is to interpret the rights
statements contained in the constitution or treaty within
its jurisdiction. In other words, public law rights juris-
prudence interprets and applies existing rights, it does
not create new rights. This is precisely what makes it
such an important and powerful tool for analyzing the
present-day legal significance of past injustice. On this
basis, the Negtitos legal team invoked the Indigenous
rights jurisprudence of the Inter-American Court to
analyze the eatlier facts of the Community’s case.

With this framework, the Negritos team advanced
the proposition that the above-named sources of inter-
national law (Convention No 169, the American Convention
and decisions of the Inter-American Court) should be
relied on, together with the constitutional and legislati-
ve provisions pertaining to Campesino Communities in
Peru, to analyze the facts of the Negritos case. Indeed,
there are remarkable parallels between Peru’s 1970s and
80s Campesino Community laws, and the Indigenous ri-
ghts principles developed in international law beginning
with ILO Convention 169 in 1989 and continuing with
the Inter-American Indigenous rights jurisprudence be-
ginning in 2001. These parallels allowed the Negritos
legal team to create a robust and coherent substantive
rights framework by effectively weaving these interna-
tional sources of Indigenous rights law together with
the Campesino rights provisions already present in the
Peruvian Constitution and domestic law.

The impact of this approach was further compli-
mented by the operation of another rule, this time ema-
nating from an international source. Article 29(b) of the
American Convention establishes that its provisions can-
not be interpreted to limit the enjoyment and exercise
of any right or freedom recognized under the domestic
law of the state in question or recognized by an interna-
tional treaty ratified by that state. In the context of the
Negritos case, this principle infuses the Indigenous pro-
perty rights jurisprudence of the Inter-American Court
with the rule from the Campesino Communities General
Law that Campesino land cannot be alienated without a
two-thirds majority vote. Given that this jurisprudence
has constitutional status in Peru, the operation of article
29(b) in the context of Peru’s Constitutional framework
creates a kind of feedback loop, elevating the property
rights-related provisions of the Campesino Communities
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General Law to constitutional status on their own terms.
This also accords with the principle that rights recogni-
zed in domestic statutes should be taken into account
when interpreting related constitutional rights.

As a result, the two-thirds majority vote rule should
retain significant legal weight in Peru, even after
Fujimori’s 1993 Constitution removed it. This is rele-
vant to the conversion of the Negritos Community’s
communally titled land into individually titled land (one
form of alienation), which occurred both before and af-
ter this constitutional amendment. It is also helpful due
to the fact that the sources of international law applica-
ble to the Negritos facts have only recognized a limited
Indigenous right to free, prior and informed conmsent to
the alienation of communally-held land.® As a result,
the two-third majority rule arguably has the potentially
to create a higher standard than international sources, at
least in the context of the potential alienation of com-
munally titled land.

In sum, article 55 of the Peruvian Constitution and
article 29(c) of the Awmerican Convention allow for the
integration of the rights protection offered by appli-
cable international human rights treaties and Peruvian
domestic law in order to assemble a rights framework
that contains the most robust and comprehensive le-
vel of protection available. Consequently, the sources
of law relevant to the Negritos case are: the Awmerican
Convention, Convention No 169, the Peruvian Constitution,
Peruvian domestic law, the jurisprudence of the Inter-
-American Court on Human Rights, and the jurispru-
dence of the Peruvian Constitutional Court. The Ne-
gritos legal team considered these sources holistically to
identify the substantive rights available to the Negritos
community. In other words, the focus of the rights
analysis was not on each relevant article and statements
of law, which taken together are numerous. Rather, the
Negritos legal team synthesized the relevant articles and
their interpretations to identify the substantive rights

85 The Inter-American Court has recognized that the state must
obtain the free, prior, and informed consent of affected communi-
ties before proceeding with certain types of projects such as where
the project may endanger the physical or cultural survival of a com-
munity: Saramaka, s#pra note 72. See: Forest Peoples Programme,
Indigenons Peoples’ Rights and Reduced Emissions from Reduced Deforesta-
tion and Forest Degradation: The Case of the Saramaka People v. Suriname
(UK: Forest Peoples Programme, 2009). The UN Declaration is not
directly applicable to the Negritos facts since it came into being
much later: United Nations Declaration on the Rights of Indigenous Peoples,
UNGAOR, 62 Sess., Annex, Agenda Item 68 UN Doc. A/61/1.67
(2007).

that these provisions, taken together as a whole, recog-
nize in relation to the facts of the Negritos case.

Applying this holistic method, Community’s legal
team ultimately concluded that there was strong do-
cumentary evidence that the actions of the Peruvian
state and Yanacocha Mine had violated the Negritos
Community’s rights, as protected by Peruvian constitu-
tional and international laws applicable at the time of the
acts in question. Itidentified violations of the following
substantive rights: (1) the right to collective property;
(2) the right to free, prior and informed consent prior to
a change in the status of the Community’s property title
from communal to individual; (3) the right to the recog-
nition of the Community and its legal personhood; (4)
the right to free, prior and informed consent prior to a
change in the Community’s legal status or personhood;
(5) the right to free, prior and informed consultation
prior to the expropriation of the Community’s land; (6)
the right to equitable indemnification in exchange for
the expropriation of the Community’s land; (7) the ri-
ght to benefit equitably from the benefits generated by
mining activity on the Community’s land; and (8) the
State’s obligation to take special measures to protect the
aforementioned rights. The alleged violation of these
rights stems primarily from the State’s actions, detailed
in the previous section, to expropriate communal land
and strip the community of communal title and legal
status, concurrently with the establishment of Yanaco-
cha Mine squarely within the boundaries of the Negri-

tos Community’s communally titled property.*

The articulation of these rights arguments was a
watershed moment for Negritos community members
because it represented a significant reframing of their
concerns into a legal framework that they had been lar-
gely unaware of. Community members previously had
very limited knowledge of their legal rights as a Campe-
sino Community and even less information about how
the state and the company had purported to diminish
or eliminate those rights in law. As such, they had ex-
pressed their sense of injustice primarily in the language
of a general demand for recognition as a Campesino
Community and in reference to a raft of specific prac-
tical grievances with the Yanacocha and the impact of

86 A full and methodical analysis of each state and company im-
pugned action in the Negritos case and the complete argumentation
with respect to these alleged violations is beyond the scope of this
paper. However, for more discussion on the alleged violations men-
tioned here, see Part B.5 of this paper.
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its operations on daily subsistence life. Community
members welcomed and celebrated the proposition that
international law and Peruvian constitutional law recog-
nize that their Community has special status, including
special property rights, that should command the atten-
tion and respect of company and state alike. However,
given that the state and company were certainly not lis-
tening, the Community’s last resort was to approach a
court of law that could recognize and enforce its rights
claims. Crucially, this was contingent on the identifica-
tion of an appropriate legal forum and a cause of ac-
tion. The next part of this paper turns to this issue.

3. THE NeGRrITOs CASE: LITIGATING A
DISPOSSESSION CLAIM (THE STORY OF THE CASE
ITSELF)

This part begins with the practical question of what
would be required to operationalize the statements of
international and constitutional Campesino rights des-
cribed above. The Inter-American Commission for
Human Rights can admit a petition only when claimants
have complied with a number of procedural require-
ments, including the “exhaustion of domestic reme-
dies” rule.”” The Negtitos volunteer legal team ultima-
tely determined that a domestic constitutional cause of
action called amparo was in principle available in Peru
to protect the Community’s constitutionally enshrined
rights, as set out in the previous section. If the amparo
action were to fail, the Negritos Community would be
in a position to present a petition to the Inter-American
Commission alleging violations of the American Conven-
tion on the part of the Peruvian State.

In general, once the Commission deems a petition
admissible, it evaluates the claim on the merits. If it
finds one or more human rights violations, the Com-
mission can refer the case to the Inter-American Court
where claimants can seek a binding judgment against
their home state.™ As such, if the Negritos Community
were to have any chance of pursuing justice with either
international or domestic public law, it would have to
navigate its own domestic regimes by fitting the par-
ticularities of its Campesino rights claim into the pa-

87 Rules of Procedure of the Inter-American Commission on Human
Rights, art 31(1).
88  Ibid, art 45.

rameters and logic of Peru’s amparo domestic cause of
action. The following section describes the Negritos
amparo action and touches on its significance in terms
of the global debate on the regulation of the transnatio-
nal corporation, referred to in this paper’s introduction.

3.1.The Amparo: A cause of action for
dispossession in Peru?

Perw’s Constitutional Procedural Code establishes three
potential causes of action for rights protection. The
habeas corpus action is linked to the protection of indi-
vidual freedoms, typically in the realm of criminal law,
and the babeas data action typically relates to the right to
receive information from any public office.*” The ampa-
ro action is available to protect all other constitutional
rights not covered by these first two, including presu-
mably Campesino rights. In this sense, it is considered
a “residual” cause of action.”

The Peruvian amparo shares common features with
the cause of action by the same name in a number of
other countries in the region.”’ It is a civil law proce-
dure that enables a plaintiff to request a court order
requiring the defendant to cease any actions or omis-
sions that the court finds responsible for violating the
plaintiff’s constitutional rights.”> An amparo action can
be brought against a private party and/or a state defen-
dant. In the sense that it offers judicial protection of
constitutional rights, the azparo resembles the procedu-
re known as judicial review in common law countries,
with one significant difference being that the Peruvian
amparo is not available to challenge the constitutionality
of statutes or legislation.”

An amparo claim in Peru must allege violations of
the constitutionally protected aspects of the rights clai-
med.”* In this regard, the Code specifies twenty-four di-

89  Allan R Brewer-Carfas, Constitutional Protection of Human Rights
in Latin America: A Comparative Study of Amparo Proceedings (Cam-
bridge University Press, 2008) at 159.

90 See Omar Cairo Roldan, “El panorama general del proceso de
amparo en el Peri” 3(8) (2008) Palestra Tribunal Constitucional: Re-
vista de doctrina y jurisprudencia 153 at 157.

91 Peru’s amparo is similar to that in Brazil, Colombia, the Do-
minican Republic, Ecuador, Guatemala and Nicaragua: see Brewer-
Carfas, supra note 89 at 139.

92 Law No 28237, Constitutional Procedural Code, art 2.

93 In Peru, judicial oversight of legislation for constitutional com-
pliance is triggered by a distinct cause of action known as the action
of unconstitutionality: at Brewer-Carfas, supra note 89 at 161, 175.
94 Constitutional Procedural Code, art 5(1).
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fferent constitutional rights that the amparo protects.”
Campesino rights are not mentioned anywhere in this
long list. As such, they necessarily fall under the twen-
ty-fifth and final item listed, namely “other rights that
the constitution recognizes.””®  Notably then, while
Peru’s 1979 and 1993 Constitutions both set out Cam-
pesino rights in some detail, the accompanying Const-
tutional Procedural Code does not provide for a cause of
action specifically tailored to these rights, nor does it
even mention them explicitly.”” This general absence of
Campesino Communities from Peru’s procedural code
led the Negritos legal team to undertake intensive con-
sultations with Peruvian constitutional experts before
determining that the amparo cause of action was in prin-
ciple available to the Negritos Community.

The Negritos Community began the process of as-
sembling its legal claim in 2008 and in 2011 it filed its
amparo action before a local court of first instance in
the city of Cajamarca, Peru. Interestingly, this period
of time coincided with an unprecedented series of deci-
sions from Peru’s Constitutional Court. Between 2008
and 2012, the Constitutional Court issued eight deci-
sions that addressed the issue of Indigenous peoples’
constitutional rights in Peru for the first time.”® Seven
of the eight cases were initiated between 2008 and 2009
and as of the date of publication, there have been no
further decisions on Indigenous constitutional issues
at the Constitutional Court level since 2012.” In only
three of these eight decided cases did the Court find in

100

favor of the claimant."”’ Nonetheless, as a group, these

95 Ibid, art 37.

96 Ibid, art 37(25).

97 The Constitutional Court has stated that the amparo is not the
appropriate proceeding for determining whether or not claimant is
a rights-holder. Rather, it is available solely for the purpose of al-
leging a rights violation: STC No 4762-2007-PA/TC (22 September
2008) at para 10-11. As such, it appears that the Peruvian legal
system lacks a constitutional process whereby an Indigenous com-
munity can bring a claim secking constitutional rights recognition.
98 STC No 03343-2007-PA/TA (19 February 2009); STC No
06316-2008-PA/TC (11 November 2009 and clarification decision
24 August 2010); STC No 00027-2009-PI/TC (5 January 2010);
STC No 0022-2009-PI/TC (9 June 2010); STC No 05427-2009-PC/
TC (30 June 2010); STC No 00025-2009-PI/TC (17 March 2011);
STC No 00024-2009-PI/TC (26 July 2011); STC No 01126-2011-
HC/TC (11 September 2012).

99  The only Constitutional Court decision after 2012 is STC No
01931-2013-HC (30 July 2015). However, this decision relates to a
Native Community’s request for clarification of a judgement previ-
ously obtained. As such, it is linked with one of the eight cases
already mentioned.

100 STC No 03343, supra note 98; STC No 05427, supra note 98;

cases are important because they pushed the Consti-
tutional Court to recognize, as mentioned earlier, that
both ILO Convention No 169 and the Inter-American
Court’s jurisprudence on Indigenous peoples rights
have constitutional force in Peru.!"!

Notwithstanding their achievements, the substantive
rights claims advanced in these cases have limited pre-
cedential value for the purposes of the Negritos claim.
For the most part, these cases have focused on asserting
an Indigenous right to consultation prior to enacting
national legislation that impacts Indigenous communi-
ties.'” In this sense these cases can be understood as an
attempt to address some of the neo-liberal investment
oriented reforms referred to earlier. A smaller sub-
section of these eight cases focused on rights related
to a healthy environment.!"” Only one case advanced
a claim to an Indigenous right to communal property.
However, the allegations in that case related to trespass
and hold little resemblance to those of the Negritos
case in that they do not involve allegations of elimina-
tion of title and illegal property transfers to a foreign
mining company.'” As a result, to date, there is not a
single case on record in Peru’s highest court whereby
a Campesino Community has initiated a constitutional
rights claim that resembles that of the Negritos Com-
munity, claiming violations of communal property title,
recognition, consent and compensation for violations.

The total absence of a Campesino or Indigenous ri-
ghts jurisprudence in Peru until 2009 is striking in light
of the fact that the contemporary recognition and pro-
tection of Campesino and Native communal property,
social, economic and cultural institutions first occurred
in the 1979 Constitution. Indeed, even among the Indi-
genous rights cases decided since 2009, five of the eight
to date were brought by civil society groups impugning
national legislation on behalf of Indigenous communi-

105

ties generally.'” In only two cases were the claims on

STC No 01126, supra note 98.

101 See supra note 98 and accompanying text. See specifically STC
No 00024, supra note 98 at para 12.

102 STC No 00027, supra note 98; STC No 0022, supra note 98;
STC No 05427, supra note 98; STC No 00025, supra note 98; STC
No 00024, supra note 98.

103 STC No 03343, supra note 98; STC No 06316, supra note 98.
In this second case, the right to property was raised among a long list
of environmental rights but it was not considered because the court
concluded that there was insufficient evidence that the communities
in voluntary isolation in fact existed.

104 STC No 01126, supra note 98.

105 STC No 00027, supra note 98; STC No 0022, supra note 98;
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behalf of a named community or group of commu-
nities and in only one case (the trespass case) was the

community itself the claimant.'®

Notwithstanding the constitutionalization of Cam-
pesino rights since 1979 in Peru, this overview points to
three absences. First, Campesino rights are absent from
Perw’s Constitutional Procedural Code. Second, Campesino
and Indigenous rights are absent from the Constitutio-
nal Court’s jurisprudence before 2009. And finally, at
least to date, Campesino and Indigenous communities
as claimants are almost totally absent from the Court’s
jurisprudence on their rights. Arguably, these absences
suggest that there are barriers that prevent these com-
munities from accessing Peruvian courts to advance
their interests though constitutional rights protection
claims. This highlights the importance of tracking the
barriers that arose in the Negritos case as well as the
strategies employed over the course of the case’s jout-
ney in the Peruvian court system.

While the shortage of comparable precedents on
point certainly presents a challenge for the Negritos
claim, it is not fatal to its pursuit of justice. As lawyers
well know, an absence of comparable case law does not
necessarily mean that innovative claims are not legitima-
te, viable and even a necessary part of broader efforts
to push the law to respond to social realities. Moreover,
in spite of the absences described above, the Peruvian
amparo has two feature that are particularly promising
for a community like Negritos, seeking to advance a le-
gal claim against a foreign resource company for vio-
lations of its Campesino rights, including communal
property rights.

First, the Peruvian azparo permits a plaintiff to bring
a constitutional rights action against a public authority,
functionary and/or a private person, which includes a
corporation.'”” As such, in the Negtitos amparo action,
the Community named Yanacocha as a co-defendant

STC No 00025, supra note 98; STC No 00024, supra note 98; STC
No 03343, supra note 98.

106 STC No 05427, supra note 98; STC No 06316, supra note 98;
STC No 01126, supra note 98. There are a handful of examples
where an single Campesino Community has brought an claim to the
Constitutional Court for protection of constitutional right ozher than
Campesino constitutional rights. See for example: STC No 04611-
2007-PA/TC (9 April 2010); STC No 09874-2006-PA/TC (20 De-
cember 2007); STC No 03215-2008-PA/TC (19 August 2009).

107 Constitutional Procedural Code, art 2. The amparo action against
individuals is expressly referred to in the constitutions of Argentina,
Bolivia, Paraguay and Peru: see Brewer-Catfas, supra note 89 at 174.

alongside the Peruvian Ministry of Energy and Mining,
The Community was able to allege that the actions and
omissions of state authorities and the mining company,
often in combination, had violated the Community’s
collective rights.

Second, a successful amparo claimant obtains an en-
forceable remedy from the Peruvian courts. The avai-
lable remedy aligns with the purpose of the amparo as
a cause of action, namely to protect constitutional ri-

108

ghts.!”™  As such, the court will attempt to return the
plaintiff to the state in which they were before the
violation occurred. To this end, the judge may order
a defendant to fulfil its legal obligations or, in the case
of a public authority, to perform an administrative
act."” The court may issue a declaration requiring the
defendant(s) to cease rights violating actions, or in the
case of omissions, requiring the defendant(s) to under-
take some form of positive action in order to respect

the claimant’s rights.'"”

The court has the power to im-
pose fines or other penalties on a defendant who refu-

ses to comply with court orders.'!

These two features are significant especially when
considered together with the incorporation of interna-
tional human rights law into the Peruvian constitutio-
nal framework, as described in the previous section. In
summary, the amparo creates a domestic cause of action,
with an enforceable remedy, against a public or priva-
te actor who violates constitutionally protected Cam-
pesino rights, which includes certain Indigenous rights
recognized in international human rights law. Within
this framework, the Negritos Community’s azzparo claim
is fundamentally about the pursuit of an enforceable
remedy via a domestic cause of action in Peru directly
against a foreign resource company for the violation of
its constitutional and international human rights as a
Campesino Community.

As such, the Negritos claim brings together a cons-
tellation of rights, remedies and actors that is of parti-
cular interest in the context of the global conversation,
referred to in this paper’s introduction, regarding the
problem of the “governance gap” in the effective re-

108 Constitutional Procednral Code, art 1.

109 Ibid.

110 Part B.5.c provides a detailed description of the specific rem-
edies requested in the Negritos action.

111 Constitutional Procedural Code, art 22. The defendant may be
obligated to pay fixed or accumulative fines. The judge may also
order the dismissal of a responsible public authority.
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gulation of the human rights impacts of transnational
corporations operating in developing countries. The
techniques described here are fascinating in light of the
widely-observed fact that communities in developing
countries often lack a forum and an enforceable cau-
se of action when seeking to mount rights claims, and
in particular international human rights claims, against
foreign resource companies. While this paper undoub-
tedly explores the problems that the Negritos Commu-
nity has faced in the course of its efforts to access this
regime in practice, the mere fact of its existence is sig-
nificant. In light of the governance gap, the Negritos
amparo action appears to represent a relatively unusual
opportunity, at least to date. Human rights lawyers in
Peru report that there is now a handful of Indigenous
property claims of various kinds against foreign resour-
ce companies in progress in the lower courts in Peru.
However, the Negritos claim remains the only one of

its kind now before Peru’s Constitutional Court.''?

3.2. Dispossession as Knowledge and Power: An
equitable approach to the limitation period

The previous section described how the amparo
offers the Negritos Community an avenue for constitu-
tional rights protection and remedy in that it applies to
the substance of its case, framed in terms of violations
of its Campesino constitutional rights. However, like
most civil causes of action, the amparo imposes vatrious
procedural rules on claimants. While several of these re-
quirements presented challenges to the Negritos Com-
munity, the limitation period rule ultimately became its
biggest obstacle. The Peruvian Constitutional Procedural
Code requires that an amparo claim be filed before a court
of first instance within sixty days of the time that the
claimant’s rights were first violated.'”® The rationale for
this rule appears to be rooted in the azparo’s conception
as a simple and prompt remedy for the urgent protec-

tion of rights.'"*

The limitation period rule as set out in the Code in-
cludes two important qualifiers, first the claimant must
have knowledge of the violating act, and second, the

112 Instituto de Defensa Legal, “Listado de casos patrocinados
por el Area de Litigio Constitucional” (July 1, 2016), document on
file with the author.

113 Constitutional Procedural Code, art 44.

114 Brewer-Carias, supra note 89 at 165; Cairo Roldan, supra note
92 at 179, 230.

claimant must have the ability to present the claim to
the courts. The rule states that if either of these obsta-
cles exist, the limitation period will be calculated from
the moment that the impediment is removed."”> Thus
the limitation period rule as it appears in the Code exists
in the form of a strict rule (60 days) accompanied by
a kind of equitable exception, internal to the rule it-
self, that gives the court the discretion to account for
the claimant’s knowledge and ability in relation to the
alleged violation and, arguably, the legal system itself.
This general statement of the limitation rule in the Code
precedes a list of numbered exceptions to the rule, to
be considered in the next section of this paper.

The Inter-American Court has indirectly addressed
procedural questions in relation to Indigenous peoples’
rights claims with an important statement regarding
the right to remedy. The Court has stated that Indi-
genous peoples who have #mwillingly lost their lands are
entitled to a legal remedy and that #he right to a remedy
persists so long as their relationship with the land exists,
or where there are impediments to the maintenance of
this relationship, so long as those impediments exist.''®
Notably, this statement regarding the right to a remedy
is qualified with the requirement that the loss of land
must have occurred “unwillingly”, in other words, wi-
thout their consent.

These statements from the Inter-American Court
can be read together with the statement of the limita-
tion period rule in Peru’s Constitutional Code to identify
at least some of the general principles that might ap-
ply to the question of the admissibility of the Negritos
Community’s claim. First, the Negritos Community’s
right to a legal remedy persists so long as the loss of its
legal interests occurred unwillingly, meaning without its
consent; and second, the limitation period for seeking a
legal remedy will be triggered at the point in time when
the Community has knowledge of the violating acts and
the ability to bring its claim forward. In this light, con-
sent, knowledge and ability all emerge as central con-
cepts in the admissibility and right to remedy analysis.
At the same time, Parts A.3 and B.5.b of this paper both
describe how the concept of consent, which is of cour-
se inextricably linked with knowledge, is also at the core
of the alleged rights violations in the Negritos case.

115 Supra note 113.
116 Sawhoyamaxa, supra note 72, at paras 128, 131-132 [emphasis
added].
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Taking all this together, an interesting situation comes
into sharper focus, with potential implications for the
litigation of other Indigenous dispossession claims. In
the Negtritos amparo claim, the concepts of knowledge
and ability/power are engaged in the analysis of proce-
dural questions related to admissibility, as well as in the
analysis of the Community’s substantive right to con-
sultation and consent.

Arguably, at both the procedural and substantive
phases, these concepts must be considered in context.'”
Given that the amparo is in place to protect constitutio-
nal rights, including Campesino rights, it is critical that
its procedural requirements, including the limitation pe-
riod requirement, be interpreted in context. This refers
to the lived reality of those rights and by extension, ri-
ghts violations. In the Negritos case, searching for the
lived reality of rights violations requires a brief review
of the factual story, told in Part A of this paper, of
the social and legal processes that led to the elimination
of the Community’s Campesino property title and legal
status, as well as the processes whereby the Community
came to assert rights and claim rights violations.

The Negritos legal claim arises from contemporary
processes of dispossession and lack of recognition that
are rooted in a history of colonial relations and the sub-
sequent inadequacies of Agrarian Reform. Part A of
this paper described how in the early 1990s, newer legal
and economic forms of globalization mapped onto a
preexisting context of disadvantage and social exclu-
sion that was only partially addressed by Agrarian Re-
form. As a result, the processes of dispossession in the
Negritos case unfolded in the context of fundamentally
unequal power relationships, between the Campesino
Community on one side and the state and the foreign
company on the other. Indeed, the interests and actions
of the state and the corporation (Yanacocha) were at
times so highly coordinated that the exercise of public
and private power seemed to converge. The Peruvian
state and the company often appeared to operate in a
complementary fashion toward achieving a common
objective. This occurred in part through the exchange
of roles, responsibility, resources and information and
through the mutual facilitation of the social and legal
processes necessary to ostensibly eliminate the Negritos

117 See for example: Jeremy Webber, “The Meanings of Consent”
in Jeremy Webber and Colin Macleod, eds, Besween Consenting Peo-
ples: Political Community and the Meaning of Consent (Vancouver: UBC
Press, 2010) 3-41.

Community’s legal interests.'

When the state and company’s interests prevailed,
this occurred formally through processes that engaged
the legal constructs of property, contract and consent.
For example, the name of the titleholder in the state
registry changed from that of the Community to the
mining corporation, purportedly on the basis of an ex-
propriation “agreement” between Yanacocha and the
Community. Other pivotal moments involved the eli-
mination of the Community’s legal personhood and its
communal property title in favor of the opportunity to
obtain individual titles. Legal title to many individually
titled properties was also transferred to the Mine. Criti-
cally, these changes to the Community’s status and pro-
perty interests in law all occurred with the signatures of
some (but not all) Community members, procured at
different intervals between 1991 and 1995, and just as
Yanacocha began to produce its first bars of gold. Part
A of this paper described how in 1995 and 1996 the
Community publically denounced, including in letters
to state officials, the legitimacy of these legal processes
along with the allegedly corrupt leaders that facilitated
them. However, and of particular importance for the
limitation period discussion, the Community did not
respond to these events with an immediate and coor-
dinated turn to the law, much less with a formulated
constitutional claim. Indeed, the Negtito azparo action
was only filed much later, in 2011 with the support of a
transnational team of lawyers and law students.

Onasocio-historical level, the Negritos Community’s
delayed turn to the law might be understood in light
of the long history of indifference (or even animosity)
on the part of Peru’s Campesino Communities toward

9

laws emanating from the Peruvian state.'”” 'This may

118  For a detailed description of the convergence of private and
public power in the Negritos case and the links with the exercise of
coercive force, see: Kamphuis, “Foreign mining”, supra note 19 at
239-242.

119 For example, Campesino Communities in Peru have long
standing communal institutions of justice called “Rondas” that ap-
plied communal laws. The Rondas historically operated with disre-
gard for state-based law in part because it was either unknown, inap-
propriate or unenforced: see Antonio Pefla Jumpa, Justicia comunal en
los Andes del Persi: El caso de Calahuyo (Iima: Pontificia Universidad
Catolica del Perd, Fondo Editorial, 1998). In 2003, legislation was
enacted to protect the Rondas as Campesino institutions and give
them special status as indigenous rights holders: Alejandro Laos
Fernandez et al, Rondando por Nuestra 1.ey (Lima: Asociacion Servi-
cios Educativos Rurales, Red Interamericana para la Democracia,

2003).
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explain in part the many absences, described previously,
of Campesino and Indigenous communities from Pe-
ruvian constitutional jurisprudence. However, turning
to the specific facts at issue in the Negritos case, the a-
paro action alleges that unequal power relations enabled
illegal practices such as fraud, corruption, extortion and
misrepresentation, which in turn reinforced or deepe-
ned these power relations. Although the state and the
company purported to procure signatures from Com-
munity members, there are many unresolved questions
surrounding the validity of these signatures. Commu-
nity members allege that signatures were falsified, ex-
torted or otherwise uninformed. Moreover, even the
number of (contested) signatures was insufficient to
comply with the constitutional requirement in Peruvian
law that the agreement of two-thirds of the Communi-
ty is required before communal land can be alienated.

Nonetheless, the signatures of some Community
members on the documents that purported to transfer
title and eliminate rights in the Negritos case raises the
possibility that, at a preliminary procedural phase, an
uninformed observer (or even a court judge) might pre-
sume that if at least some Community members signed
documents that purported to extinguish their commu-
nal rights, the fact of these signatures should constitute
knowledge of the alleged violations and capacity to act,
thereby triggering the sixty-day limitation period. This
reveals that the concept of knowledge and capacity
employed in the limitation period analysis is a crucial
matter and requires critical interrogation. Beyond the
allegations of dubious dealings described above, the
Negritos amparo action alleges that, even if these signa-
tures are taken at face value, the facts reveal that Com-
munity members did not know what they were signing
due to lack of adequate information and inappropriate
procedures. At this juncture, an important argument
emerges with respect to how the court should approach
the limitation period. The assertion here is that where
the substantive rights issues in azparo proceedings raise
questions of consent, the court cannot avoid a careful
consideration of the plaintiff’s knowledge and capacity
for the purposes of the limitation period analysis. Mo-
reover, in order to properly interpret the legal standards
of knowledge applicable to an Indigenous community,
the courts must consult with the case law on point.

As stated previously, the Negritos amparo action ar-
gues that the Community has a right to free, prior and
informed consent prior to the alienation of its com-

munal property, and in the case of expropriation, a
right to free, prior and informed consultation.”™ The
Inter-American Commission has stated that consent
requires, at a minimum, that all members of the Com-
munity be fully and precisely zformed of the nature
and consequences of the proposed project and of the
decision-making process; and that they be afforded the
opportunity to effectively participate individually and

collectively."!

For its part, Peru’s Constitutional Court
has stated that access to “true information” is not only
a fundamental human right, but also an essential con-

dition for free choice.'?

Drawing on Inter-American
jurisprudence, the Constitutional Court has recognized
that the appropriate methodology for consultation is
case specific, considering the needs and circumstances
of each community. However, at a basic level, the in-
formation required in relation to a proposed resoutrce
project would include information about the company
proposing the project, the kind of resource, the exploi-
tation area and the potential environmental and health
impact.'” Moteover, communities should have adequa-
te time to digest this information during the consulta-
tion process and the process itself should aim to achie-
ve an agreement that protects the legitimate interests
of the community, including the preservation of its
economic and cultural activities and the environmental
integrity of its territory.'*

The work of legal anthropologists in the Peruvian
context offers critical insights that help illuminate the
complexity of the concepts of adequate information
and appropriate procedures as described in the case law
above. They have accumulated a rich body of resear-
ch that reveals that consultation and consent processes
with Indigenous peoples will only be effective if they
are designed to account for information and knowled-

125

ge differences and power disparities.'* Anthropological

120 This assertion is grounded in the following legal instruments
and jurisprudence: Political Constitution of Pern, 1979, art 163; Campes-
ino Communities General Law, art 7, supra note 28; Awmerican Convention,
art 2(2), 2(14), 21; Convention No 169, arts 6(1), 6(2), 17(2); Awas
Tingni, supra note 71; Yake Axa, supra note 72; Saramaka, supra note
72. Itis supported by the following legal instruments: Po/itical Consti-
tution of Pern, 1979, art 161; Political Constitution of Peru, 1993, art 89.

121 Maya Communities, supra note 72 at para 142.

122 STC No 1776-200-AA/TC (26 January 2007) at paras 39-40.

123 STC No 0022, supra note 98 at paras 26-8, 32, 34, 35, 51; STC
No 03343, supra note 98 at para 35. Also see Saramaka, supra note
72 at para 134.

124 STC No 0022, supra note 98 at paras 30, 33, 39.

125  See for example: David Szablowski, “Operationalizing Free,
Prior and Informed Consent in the Extractive Industry Sector? Ex-
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work with Campesino Communities in Peru suggests
that these inequities are exacerbated by deeper episte-
mological differences between the parties regarding the
meaning of community, property, livelihood, develo-
pment, and the environment.'” A number of studies
have observed that Communities have complex, mixed
and multilayered conceptions of property that blend
communal and familiar rights into different and varia-
ble arrangements that do not coincide with state-based
legislation or legal concepts.'” One researcher who did
ethnographic work with Negritos Community members
reports that when Yanacocha arrived in the early 1990s
most of the adults in the Community were illiterate and
did not understand exactly what a “mine” was.'*

As stated, the Negritos amparo action alleges that for
most Negritos Community members the legal proces-
ses that lead to their dispossession in law (on the books)
were initially either entirely unknown or, if known,
their significance was not understood. Much less did
they conceive of what had occurred as a violation of
their constitutional rights, bolstered by international
law, with a potential domestic remedy called amparo.
Moreover, there is continuity between the formal legal
processes of dispossession and the material outcomes
of the mining project that these processes purport to
legalize. The adverse material impact of the project on
the Negritos Community embodies the fundamentally
different understandings and worldviews (at best), and

amining the Challenges of a Negotiated Model of Justice” (2010)
30:1-2 Canadian Journal of Development Studies 111; Riccarda
Flemmer & Almut Schilling-Vacaflor, “Unfulfilled promises of the
consultation approach: the limits to effective indigenous participa-
tion in Bolivia’s and Peru’s extractive industries” (2015) Third World
Quarterly.

126 One researcher working with Campesino Communities in Ca-
jamarca has observed the impact of divergent epistemologies on
conflicts related to the management of water resources impacted by
Yanacocha Mine: Li, “Contested Equivalences”, supra note 34.

127 See Alejandro Diez, “Interculturalidad y Comunidades:
Propiedad Colectiva y Propiedad Individual” (2003) 36 Debate
Agrario 71; Laureano del Castillo, “Titulacion de las Comunidades
Campesinas: CEPES, ALLPA y la Problematica Comunal” (2003)
36 Debate Agrario 89; Cletus Gregor Barié, Pueblos Indigenas y derechos
constitucionales en América Latina: un panorama, 2d ed (La Paz, Bolivia:
Génesis, 2003) at 492-3; R Plant & S Havlkof, Land Titling and Indig-
enous Peoples in Latin America (Inter-American Development Bank,
Washington DC, 2001) at 15.

128 Richard André O’Diana Rocca, Las linitaciones del sistema de
dominio minero vigente en el Peri y las consecuencias negativas que genera a
las comunidades campesinas: un estudio a partir del caso de la Comunidad
Campesina San Adres de Negritos de Cajamarca, Thesis for the degree of
Bachelor of Law, Faculty of Law, Pontifical Catholic University of
Peru (Lima, 2014) at 120, 144.

fraud, extortion and misrepresentation (at worst), that
characterized the initial legal processes that presumed
to eliminate the Community’s property title and status
with its “consent”.

The Negritos Community’s dispossession was con-
solidated by the subsequent deepening of its relati-
ve marginalization as Yanacocha’s operations picked
up speed and it became grossly unable to equitably
benefit from the mining project. This occurred as a
result of a two-fold process. First, the Community
was substantively excluded from the model of mining
“development” initiated by the changes to its propet-
ty title. Community members did not obtain meanin-
gful employment and otherwise meaningfully share in
Yanacocha’s wealth production. Second, Yanacocha’s
operations diminished Community members’ capacity
to engage in their land-based livelihoods. They allege
that their natural sources of water have been contami-
nated, that their traditional pathways for moving ani-
mals have been destroyed and that their homes have
suffered the consequences of blasting, In the Negritos
case the subsequent wealth disparities are stark: Part A
referred to the fact that after more than twenty years
of Yanacocha’s operations, members of the Negritos
Community remain among the poorest inhabitants of
one of the poorest regions of Peru while Yanacocha’s
wealth has consistently topped the charts globally. Its
success 1s arguably due in part to the way that it origi-
nally leveraged its title to Negritos’ land to obtain start-
-up financing loans in the amount of US$ 85,000,000.

This account of the Negritos Community’s know-
ledge and ability for the purposes of the limitation
period analysis must also account for its processes of
resistance and its ultimate turn to law. Gradually Com-
munity members became aware of the stark material
consequences of their dispossession, the grossly une-
qual and disadvantageous conditions in their midst, and
the adverse impact of the mine’s operations on their
livelihood. As mentioned eatlier, explicit or open con-
flict between Yanacocha, the Negritos Community and
other neighboring communities emerged toward the
end of the 1990s, once the mine was well into the ope-
rations phase and the reality of its potential and actual
environmental, social and economic consequences were
felt. Part A of this paper described how these initial
conflicts occurred primarily in the form of social pro-
tests as opposed to claims brought to the courts.
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As the Negritos Community came together in the
years that followed to seck solutions for a variety of
problems, it encountered the consistent message from
state and company officials that it lacked the status to
make demands as a Community, in other words, that
it did not exist. All of this served as a catalyst for re-
newed Community mobilization and search for justice.
However, it took a period of years for the Community
to explore its options. The previous section described
how following several episodes of protest in the region,
in 2005 the Negritos Community began to intensify its
pursuit of potential avenues of recourse, directly appea-
ling to political actors, administrative decision makers
and the corporation itself.

When these avenues consistently failed, the Com-
munity ultimately turned to the law, searching for legal
mechanisms that might govern the public and private
actions and inactions in question. In the process, it fa-
ced serious hurdles as it sought to collect hundreds of
pages of documentation from state authorities in order
to understand what had happened to its legal interests.
Finally, it turned to the only legal counsel willing to as-
sist, a team of volunteer lawyers, law students and local
NGO workers, who in turn received support from na-
tional and international allies. This team was ultimately
able to file the Community’s claim in local courts in ear-
ly 2011. This brief recap of the Community’s pursuit
of justice signals that a final condition of inequity has
reinforced its dispossession, namely its lack of access to
legal counsel and the resources necessary to efficiently
bring its claims to local courts.

In sum, the Negritos Community’s dispossession
fundamentally involved the non-consensual loss of
land and status, resulting in the enrichment of Yana-
cocha, growing economic disparity and the deprivation
of the Community. The processes that purported to
imbue dispossession with a veneer of legality and con-
sent were underpinned by vast inequalities in economic
and political power. The impossibility of meaningful
consent in this context is a consequence of at least four
conditions of inequity or what I refer to as the “dyna-
mics of dispossession (1) lack of meaningful access
to information about material fact and law, (2) inacces-
sible, inappropriate, inefficient or unfair administrative
procedures, (3) epistemological differences with respect
to the meaning of legal categories and events, and (4)
lack of access to appropriate legal support.

This account emphasizes the temporal aspect of
these legal and social process in order to explain why
the Negritos Community’s turn to the courts took place
gradually, over a period of years, and far beyond the
60-day limitation period requited by statute. The dy-
namics of dispossession help explain why the Negritos
Community did not have the knowledge or ability to
mount a legal challenge to the alleged rights violations,
which began between 1991 and 1995, until it finally pre-
sented its case to local courts in 2011, a decade and a
half later. As I have noted, this examination of the spe-
cific features of knowledge, ability and consent in the
Negritos case raises important questions regarding how
the courts should interpret and apply limitations period
rules in the context of Indigenous rights claims like that
of the Negritos Community.

Importantly, the above account signals that the ine-
quities that enable the legal processes of dispossession
can be the same factors that prevent the community
from promptly understanding the full significance of
these processes and bringing legal action. For exam-
ple, not only does a lack of access to information and
fair process make meaningful consent impossible, it can
also prevent a timely response from the Community.
The Negritos story reveals that, due to the dynamics of
the unequal power relationships that inform the pro-
cesses of dispossession, the legal underpinning of the
impugned act or omission is often consolidated without
the full knowledge or participation of the Community
and according to the terms of a system of law that the
Community is not familiar with. As a result, it may take
a period of years or even decades for a Community to
become aware of the loss of its rights in the eyes of
state-based law, as well as the possibility, and potentially
the necessity, of seeking redress through the state’s legal
system.

The Negritos Community’s expetience in this regard
supports a more general argument, namely, that where
an Indigenous community’s constitutional claim alleges
the nonconsensual loss of property and rights, for the
purposes of the limitation period rule the claimant’s
knowledge and ability must be considered in the full
context of each case and on the basis of relevant prin-
ciples in the applicable Indigenous rights jurisprudence.
Strict adherence to the sixty-day limitation period requi-
rement on the basis of formal signatures would put the
law dramatically out of touch with the ways in which
Indigenous property rights are often lived and lost on
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the ground. To demand by way of a generic procedural
requirement that the Negritos Community, and com-
munities like it, should mobilize within sixty days of the
impugned act or omission would be to perpetuate the
very dynamics of dispossession that form the basis of
the claim. Especially where questions of dispossession
and consent are at issue, to assume at the admissibility
stage that the Community’s knowledge and ability was
sufficient to launch a legal challenge within sixty days
of the alleged violations would amount to a premature
and formalistic determination of the substantive issues.
Indeed, issues such as what the Community &new are
central to the allegations of rights violations. Thus, a
strict application of the limitation period criterion in the
context of Negritos case, and cases of a similar nature,
would risk creating a de facto bar in Peru to Indigenous
communities seeking constitutional redress for consti-
tutional wrongs that fall outside of a 60-day period.

3.3. Dispossession as Actions and Omissions: A
doctrinal approach to the limitation period

The previous section set out the ampare’s limitation
period rule as stated in the Constitutional Procedural Code.
It observed that the 60-day limitation rule contains a
qualification, internal to the rule itself, that references a
claimants’ knowledge and capacity. This grounded the
argument that the rights violations alleged in the Negri-
tos case, rooted in the dynamics of dispossession, are
a direct result of inequities related to knowledge and
capacity, thereby explaining the fact that the Communi-
ty did not turn to the law for several years. While this
equitable argument makes an important contribution to
a critical analysis of the limitation period, it also faces
important evidentiary obstacles. The substantive argu-
ments in the Negritos action rely on the available docu-
mentary record to argue that the Community’s loss of
title and status was non-consensual. However, further
evidence would be required to prove that the Commu-
nity lacked sufficient knowledge and capacity to bring
its claim in the years between the initial loss of its ri-
ghts (1992-1995) and the moment when it filed its claim
(2011). This would likely be difficult to prove in light of
the strict evidentiary requirements of the azparo action.
The amparo procedures do not typically allow forms of
evidence that would need to be tested and weighed by
the court, such as witness testimony in the form of affi-

davit evidence.'”

In this context, the Negritos legal team sought an al-
ternative approach to overcoming the limitation period
hurdle, one that would not raise complex evidentiary
questions and equitable arguments. It turned to a list
of specified exceptions that appear in the Constitutional
Procedural Code immediately following the statement of
the rule. In this regard, articles 44(3) and 44(5) were
particularly promising. These two provisions permit ex-
ceptions to the azpard’s sixty-day limitation period rule
in circumstances where the alleged violations are gene-
rated by omissions and/or ongoing actions. Relying on
these provisions, the Negritos amparo asserted that the
courts should admit the claim and exempt the Com-
munity from the application of the 60-day limitation
period requirement on the basis that the alleged rights
violations are the result of continuous actions or omis-
sions. Continuous actions ate actions that have been
occurring, that continue to occur, and that will certain-
ly continue to occut.’® Another way to identify conti-
nuous actions is by their effects. Decisions of Peru’s
Constitutional Court state that the effects of a conti-
nuous action are periodically produced and reproduced,
leaving the rights holder constantly unable to exercise
the right.”*!

On the basis of these provisions and their interpre-
tation, the Community argued that the rights violations
it attributes to the mining company and the state did not
end with the initial changes in law to the Community’s
status and its property title, such as for example throu-
Rather, the
Community asserted that the violations of the rights in

¢h the expropriation of Pampa Larga.

question, the right to property, the right to recognition,
the right to consultation and consent, and the right to
equitable compensation and an equitable share of the
benefits of resource development, should all be charac-
terized as the product of continuous actions and omis-
sions. However, given the absence already noted of de-
cided constitutional cases in Peru with facts comparable
to those of the Negritos case, it is not surprising that

129 Constitutional Procednral Code, art 9. This evidentiary rule is a
result of the ampard’s intended status as a rapid constitutional pro-
cedure designated for urgent rights issues. However, judges have
the discretion to accept other forms of evidence if it will not com-
promise the expediency of the process: Cairo Roldan, s#pra note 92
at 161.

130 Samuel Abad Yupanqui, E/ Proceso Constitucional de Amparo
(Gaceta Juridica: Lima, 2008) at 127.

131 STC No 3283-2003-AA/TC (15 June 2004) at para 4.
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there is a similar absence of guidance in the case law
with regard to how limitation period exceptions should
be interpreted in the context of Campesino constitu-
tional rights claims. As a result, in order to support
the argument that the rights violations in the Negritos
claim are continuous, the Community’s legal team sou-
ght analogies with continuous actions and omission in
other contexts already recognized by Peru’s Constitu-
tional Court.

The Negritos submissions developed two main ana-
logies with established case law interpreting the mea-
ning of continuous actions and omissions. The first
related to the allegations in the Negritos claim that the
state and company had violated the Community’s right
to equitable compensation for the loss of its property
interest and the right to benefit equitably from mining
activity on its land. The amparo claim argued that these
violations were generated by the company’s continual
failure to transfer compensation and benefits and by the
state’s failure to ensure that these rights are respected.
In developing this argument, the Negtritos action put
forward the view that the deprivation of one’s right to
a constitutionally protected economic entitlement is an
ongoing violation of that right. To support this asser-
tion, it drew upon the fact that Peru’s Constitutional
Court had upheld this principle in a series of pension
benefits cases, where the court found that the failure to
provide these benefits constituted an ongoing violation

of the claimants’ rights.'”

The second analogy drew on the allegations in the
Negtitos case that any purported consent or consultation
was invalid because the Community lacked the informa-
tion necessary to make a free and informed decision with
regard to changes made to its status and property title.
The Community’s azparo action argued that this deficien-
cy constituted a failure (omission) on the part of the state
and the company to provide appropriate information. In
making this argument, it drew on Peruvian jurisprudence
that accepts that a lack of access to adequate information
is an ongoing omission that exempts a claimant from the

limitation petiod requitement.'”

Moving beyond these doctrinal analogies, the Ne-

132 STC No 2574-2005-AA/TC (27 May 2005) at para 1. This
case relates to article 11 of the 1993 Constitution which guarantees
access to pension and health services.

133 STC No 00014-2007-PI/TC (4 May 2009) at para 16. This
case relates to the fundamental right to information, established in
article 5 of the 1993 Constitution.

gritos amparo claim extended the concept of ongoing
violations and omissions to the case’s cote rights issues
of Campesino communal property title and status. Re-
ferring to Yanacocha’s alleged illegal acquisitions of the
Community’s property for its mining operations, the Ne-
gritos claim asserted that the physical act of Yanacocha’s
occupation is an ongoing action, thereby constituting a
continuing violation of the Community’s communal pro-
perty rights. With regard to the state’s purported elimina-
tion of the Negritos Community’s legal status, the amparo
claim asserted that the failure of the state to fulfill its duty
to recognize the Negritos Campesino Community as such
is an ongoing omission. On the facts of the Negritos
case, this omission has become an active violation of the
Community’s right to recognition due to the state’s con-
sistent rejection of the Community’s requests for recog-
nition."”* Moteover, this sustained refusal to recognize the
Community has made it vulnerable to new and ongoing
impacts on its rights. Part A of this paper described how
Yanacocha and other third parties have taken advantage
of the Community’s uncertain legal status. It recounted
how in one instance, when non-community members
invaded tracts of land which were formally communally
titled, the Community’s efforts to confront these invaders
and obtain protection from the police were frustrated in
part by the state’s continued denial of the Community’s
very existence.

The Negritos legal team ultimately made a strategic
decision to invoke the “ongoing actions” and “omis-
sions” exceptions to the limitation period, rather than
focusing its limitations argument on the conditions of
knowledge and capacity referred to within the rule it-
self. In doing so, it appealed to doctrine, as described
in this section, rather than the equitable arguments put
forward in the previous section. There were two reasons
for this. First, the team calculated that the courts would
be more likely to accept arguments based on analogies
with established doctrine than arguments rooted in a
social analysis of the inequities that inform the dyna-
mics of dispossession. Second, even if successful in the
Negtritos case, going forward, arguments regarding any
given community’s knowledge and ability at the time of
dispossession would need to be proven on a case by case
basis, thereby maintaining procedural and evidentiary
obstacles for other communities in a similar situation.
In contrast, if the Negritos Community were successful

134 See Part A.2. of this paper.
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with a doctrinal argument that constructs relations of
dispossession in terms of ongoing actions and omis-
sions, this could potentially be useful to communities
facing similar hurdles at the limitation period stage.

The viability of any doctrinal argument depends con-
siderably on the willingness of the Court to accept the
proposed construction of law. At the admissibility stage
of the Negtitos case, this refers to the proposed construc-
tion of the alleged rights violations as ongoing actions and
omissions. Arguably, the distinction between rights viola-
ting actions that have ceased, are continuous or qualify as
omissions, is not self-evident, but rather can only be resol-
ved by making analytical choices. As with any application
of law to fact, and particularly when adjudicating rights
claims, there is often more than one reasonable construc-
tion and the ultimate path chosen will be informed by the
courts’ undetlying political and social values.'”

Ultimately then, the outcome in the Negritos case
would depend on the importance, in the eyes of Peru-
vian courts, of making the azparo cause of action acces-
sible to Communities whose dispossession has occur-
red over time and under conditions of gross inequality.
Absent such a willingness, the limitation period requi-
rement stands to perpetuate the factors of inequity and
risks creating an absolute bar to any Campesino justice
claim that is not brought within sixty days of the first
occurrence of rights violating acts. As argued above,
the very circumstances that inform rights violations in
contexts like the Negritos case often serve to prevent
Communities from presenting their claims to the courts
within such a narrow timeframe. With all of this in the
background, the next section will critically examine the
Peruvian courts’ responses to the Negritos amparo to
date, with particular attention to their treatment of the
limitation period issue.

3.4. San Andres de Negritos Campesino
Community v Yanacocha Mine

This section is divided into three parts. The first
recounts the Negritos Community’s experience in the
courtroom to date litigating its constitutional claim
against Yanacocha Mine and the Peruvian State. The

135  See for example Allan Hutchinson, “Looking for the Good
Judge: Merit and Ideology” in Nadia Verrelli, ed, The Democratic Di-
lemma: Reforming Canada’s Supreme Court (McGill-Queen’s University
Press, 2013) 99.

second offers a critical analysis of this experience. The
third describes some of the challenges that the Com-
munity has faced outside of the courtroom.

3.4.1.The Litigation

The Negritos legal team filed the Community’s an-
paro claim in civil court in the regional capital city of
Cajamarca, Peru in March 2011. In its response sub-
missions, Yanacocha made four objections to the ad-
missibility of the claim. It argued that the Communi-
ty did not have the legal capacity to present an amparo
claim because it did not have legal personhood, mea-
ning it did not exist in law. Adding to this, the company
argued that the Community could not claim property
rights violations because it was not a property titlehol-
der. It further asserted that the Community had failed
to exhaust administrative remedies and that the claim
was outside the limitation period.'*

Yanacocha and the Community’s lawyers made a se-
ries of written and oral submissions with regard to the-
se objections over the course of nearly six months be-
fore the proceedings ran into procedural delays. Three
distinct procedural disputes emerged and each was only
resolved on appeal, leading to considerable delays as
the case was transferred back and forth between two
levels of court each time. Confusion over the proper
service of documents and the timeliness of the Minis-
try of Energy and Mining’s written submissions caused
the first procedural delay. This issue arose in part be-
cause the Ministry’s response to the Negtitos claim was
filed outside of the timeframe required in the Proce-
dural Code. The Ministry had also failed to specify an
address in the regional capital city of Cajamarca for the
service of documents, instead insisting on service at its
headquarters in the national capital city of Lima. The
service issue was significant for the Community given
that its pro bono lawyer at the time was located in the city
of Cajamarca and without a budget for executing servi-
ce in the nation’s capital, hundreds of kilometers away.

In the final weeks of 2012, an appeal court resolved

136 On matters of substance, Yanacocha took the position that
the Community had freely consented its own elimination and to the
transfers of its property to the company. It also argued that, in
any case, the Negritos Community could not avail itself of rights
regimes applicable to Campesino and Indigenous Communities be-
cause it does not fulfill the definition in Peruvian law of a Campes-
ino Community.
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the matter, ordering the Ministry to accept service at
its regional office.’”” Although the Ministry remains a
named defendant and continues to be served with do-
cuments in the proceedings, it has declined to make a
single submission to the courts on any of the substanti-
ve or admissibility issues raised by the other two parties.
In light of all this, it seems fair to describe the Ministry’s
role in the proceedings as one of indifference, at the
very least, and less charitably, perhaps even incompe-
tence. Without a doubt, the Ministry’s errors added to
the delays in the process and created further challenges
for the Community.

The second procedural issue arose when Yanacocha
challenged a resolution of the court of first instance
allowing the Community to make audio recordings of
oral submissions at hearings. Yanacocha argued that
such recordings would violate its lawyers’ rights to free
expression and to preserve their “image and good repu-
tations”. The finagling over this issue continued (in pa-
rallel to other issues) for neatly two years until an appeal
court sided with the Community in 2013 and awarded it
the right to make the recordings requested.”® In spite
of this win, on the day of the hearing, the presiding jud-
ge nonetheless failed to ensure that the courtroom was
furnished with the necessary audio video equipment.
Community members were forced to record what they
could with their cellular phones.

The third issue arose in 2013 when a Canadian
NGO, the Justice and Corporate Accountability Project
(JCAP), sought permission to participate in the Ne-
gritos amparo proceedings as an intervenor in order to
make written submissions to the court on points of law
(known in Peru as an amicus curiae). Yanacocha argued
that the court should refuse to grant JCAP amicus status.
The company asserted that JCAP was not objective or
impartial and that, in any case, in the company’s view the
subject matter of the litigation did not raise any public
interest issues that would merit intervener participation.
This issue was temporarily addressed on appeal, when
the court decided that JCAP’s amicus request would be
determined together with the issue of the admissibility
of the amparo action itself.

137  Specialized Civil Appeal Court of Cajamarca, Exp No
00315-2011-1-0601-JR-CI-01, Resolution No 2 (14 December
2012).

138 Specialized Civil Appeal Court of Cajamarca, Exp No
00315-2011-1-0601-JR-CI-01, Resolution No 1 (19 Matrch 2013).

These three procedural disputes created additio-
nal obstacles and distractions from the threshold is-
sue of the Negritos amparo’s admissibility in light of
Yanacocha’s objections. In June 2014, more than three
years after the azparo claim was first filed, the local court
of first instance finally issued a decision, declaring the
Community’s claim inadmissible. It reached this con-
clusion by finding in favor of two of Yanacocha’s four

objections.”

It agreed with Yanacocha that the Com-
munity did not have the legal status to present its claim
(it did not exist in law) and that its claim was beyond the
limitation period. In coming to this latter conclusion,
the court relied on the principle that, absent evidence
to the contrary, there is a presumption that both natural
and legal persons have &nowledge of the records contai-
ned in the Public Registry."*" This refers to the official
repository of documentation where the changes to the
Negritos Community’s property title and legal status
were registered. In its judgement, the lower court failed
to address the Community’s doctrinal arguments that
the codified exception to the limitation period should
apply on the basis that the alleged violations are on-
going actions and omissions.

The Negritos Community appealed this lower court
decision to Cajamarca’s regional appeal court for civil
matters and the appeal court issued its decision in May
2015."" It rejected three of Yanacocha’s four objections,
overturning the lower court’s conclusion that the Com-
munity did not have the legal status to present its claim.
However, it agreed with the lower court’s conclusion that
the claim was outside of the limitation period. On this
basis, the appeal court upheld the lower court decision
to rule the Negritos amparo claim inadmissible. At the
same time, it denied JCAP’s request to act as an amicus
curiae in the proceedings. The Community sought and
received leave to challenge the appeal court’s decision
before Peru’s Constitutional Court. The Community
continues to wait for a hearing date, knowing that delays
are notorious due to a heavy backlog of cases at the hi-
ghest Court. The legal questions that frame the Negri-
tos Community’s appeal to the Constitutional Court will
be addressed in the final section of this paper.

139 First Specialized Civil Court of Cajamarca, Exp No
00315-2011-1-0601-JR-CI-01, Resolution No 25 (16 June 2014).
140 Legislative Decree No 295, Civil Code (2015), art 2012 [em-
phasis added].

141 Superior Court of Justice of Cajamarca, Permanent Civil Ap-
peal Court, Exp 00315-2011-0-0601-JR-CI-01, Resolution No 33 (5
May 2014).
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3.4.2. Critical Analysis of the Appeal Court
Decision

There are at least two important observations to
make of the Negritos Community’s experience in the
courtroom to date litigating against Yanacocha and the
Peruvian state. The first, and most obvious, relates to
process, and the second, and more complex, addresses
the appeal court’s admissibility analysis of the Negtitos
claim. A final point of analysis focuses on the appeal
court’s treatment of JCAP’s amicus curiae request.

Turning to issues of process, the proceedings nota-
bly suffered from significant procedural delays. This is
evident from the fact that it took more than four years
for the Community to receive an admissibility decision
from Cajamarca’s appeal court and the Community con-
tinues to wait for a hearing before the Constitutional
Court.
issues triggered by either the company or the Ministry

Much of this delay was caused by procedural

of Energy and Mining, This ranged from the Ministry’s
failure to properly participate in the proceedings to
Yanacocha’s objections to increased transparency and
public participation in connection to the Community’s
attempt to film the proceedings and JCAP’ request to
submit an awicns. Undoubtedly, a four-year court battle
on the threshold issue of admissibility took a toll on the
Negritos Community, especially where it spent much of
that time fighting to make the proceedings more trans-
parent and open to public participation.

A second observation arises from a concerning set
of developments at the core of the court’s treatment
of the limitation period issue. Yanacocha has challen-
ged the claim’s admissibility by adopting a strategy of
conflating the substantive legal issues in the case with
admissibility questions. Critical analysis of this strate-
gy reveals that it is predicated on a formalistic concept
of consent and an abstract universalizing construction
of the legal subject. These two approaches to consent
and subjectivity have infiltrated the court’s admissibili-
ty analysis in the form of formalist assumptions that
have the effect of decontextualizing the Community’s
dispossession claim, rending its experience invisible or
irrelevant, and ultimately excluding its justice claims
from the courts. This section will examine how this
has occurred.

As stated, in its objections to the Negritos claim’s
admissibility, Yanacocha took the position that the

Community does not exist and does not have a proper-
ty right to defend. Both assertions rely on a common
sense formal notion of consent to the legal events that
lead to the elimination of the community’s legal status
and property title. They ask the court to presume that
the signature of some community members on the re-
levant documents is a full and sufficient answer to the
Negritos claim. This ignores the fact that the question
of free and informed consent to these legal events is
precisely at the heart of the case. It is problematic to
implicitly presume informed consent at a preliminary
stage when the alleged absence of informed consent is
central to the substantive issues in the case.

Although the appeal court’s admissibility decision
rejected these two objections, it accepted another of
Yanacocha’s objections, namely that the Community’s
claim is barred because it is outside of the limitation pe-
riod. Crucially, the limitation period objection depends
on the same problematic formalist notion of consent
and knowledge. The reasoning of the appeal court on
this point is revealing. The court began its discussion
of the limitation period objection by emphasizing that
constitutional rights are not absolute and must be ba-
lanced with other objectives, presumably referring to
the objective of legal certainty generally associated with

limitation period rules.'**

It rejected the theory of con-
tinuous rights violations and omissions, instead taking
the position that any alleged rights violations would
have concluded with the finalization of the legal tran-
sactions in question, referring to the transfer of propet-
ty interests from the Community to the company. The
court seems to have relied on “common sense” reaso-
ning to support this conclusion, as it did not point to
any supporting case law, nor did it directly address the
Community’s submissions on point.

In reaching these conclusions, the appeal court ex-
plicitly assumed that these legal processes occurred
with the consent of the Community. The court stated
that as soon as these property transfers occurred, the
Community is presumed to have had the ability to act in
defense of its own rights.' It reasoned that the Com-
munity cannot argue that it did not have the technical or
economic capacity to do so given that it had previously
registered itself as a Campesino Community, therefore
interacting with the Public Registry. The court conclu-

142 Ibid at para 8.
143 Ibid at paras 10-11 [emphasis added].
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ded that any argument that the Community leaders who
signed the property transfer documents were corrupt is
unsupported and merely serves as a convenient reason
for bringing a claim after the expiry of the limitation
period. The court further observed that it would be
impossible for the Community not to know that there
was a mine operating in its midst on the basis of these
property transfers.

The appeal court’s reasoning on the limitation pe-
riod issue made dramatic presumptions about the Ne-
gritos Community’s knowledge and consent, without
acknowledging that these issues are directly related to
the Community’s substantive arguments on the merits
of the case. In doing so, the court avoided the need to
consider documentation suggesting misrepresentation,
corruption, fraud and extortion. It failed to consider al-
ternative approaches to the limitation period and Peru-
vian and international jurisprudence elaborating on the
right to remedy and the meaning of informed consent
and consultation. Further, it ignored the social context
of the Negritos Community, its poverty, isolation, li-
mited literacy, lack of legal knowledge, and lack of ac-
cess to competent lawyers capable of taking on a case
against the most powerful foreign company in Peru.

Rather, the appeal court implicitly held the Negri-
tos Community to a standard that would require it to
engage with Yanacocha as though it were also a legally
sophisticated, knowledgeable and resourced actor. The
court conflated the obvious fact of the Community’s
knowledge of the physical existence of the Mine, with
knowledge of its legal rights, alleged violations and
available causes of action. It presumed that since the
Mine’s presence is based on official documents and
publically registered title, then the Community should
have had knowledge of these documents and of its le-
gal rights and remedies in this respect. In this way, the
court measured the Community’s conduct against the
standard of an ideal subject, with qualities that do not
reflect the Community’s actual social experience. To the
extent that the Community cannot meet this standard
due to its social disadvantage, the appeal court’s approa-
ch is exclusionary and discriminatory. This reasoning
effectively transforms the limitation period rule into an
absolute bar to the pursuit of justice through law for
the Negritos Community and communities like it.

The appeal court’s reasoning leaves unanswered the
question of what kind of information and consultative

community processes would be required for the Negri-
tos Community to make a free and informed collecti-
ve choice, in the early 1990s, to transfer large portions
of its communal land to one of the largest and most
powerful mining companies in the world, in order to
build one of the largest and most profitable gold mines
in the world, such that its members would live with this
mammoth open pit mine as their neighbor for decades
and generations to come. In this context, and putting
aside questions of allegedly illegal acts in procuring sig-
natures, it does not seem reasonable to presume that
the Community made a free and informed choice to ex-
tinguish all of its rights and its very existence in law in
exchange for a few thousand dollars. This is highlighted
by the apparent contradiction between the Communi-
ty purported agreement to annul its legal existence and
the fact that it continued with its communal economic,
cultural and governance practices as before. Given the
high indicators of poverty among Campesino Commu-
nities in the region, combined with limited to no access
to basic education, much less legal advice, it seems unli-
kely that the Community had meaningful knowledge in
the early 1990s that it had collective rights protected in
Peruvian constitutional and international law. This all
casts in serious doubt the appeal court’s conclusion that
the Community had the capacity to marshal the know-
ledge and the resources necessary to bring its case to
court within sixty days (the limitation period) following
the events in question.

When the appeal court rejected the community’s
doctrinal arguments with respect to the application
of the codified exceptions of continuous actions and
omissions, it appeated to do so offthandedly, and not on
the basis of doctrinal reasoning. Rather, it chose to rest
its decision on presumptions about the Community’s
consent and knowledge. In choosing to go down this
path, it was incumbent on the court to consider a con-
textualized equitable approach to the limitation period
as well as the case law on Indigenous knowledge and
consent in an effort. These sources would have cer-
tainly complicated the formalist notion of consent and
knowledge that the appeal court ultimately adopted. It
is discriminatory for the court to adopt an interpreta-
tion of the limitation period rule and presumptions
about the Community’s consent and knowledge that do
not take the Negritos Community social context of his-
torical disadvantage into account.

In the final portion of its decision, the appeal court
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rejected JCAP’s amicus curiae, presented earlier in the
proceedings. The controversy regarding the admission
of the JCAP amicus arose due to some uncertainty in the
law on this area. As a starting point, the regulations of
the Constitutional Court give it the discretion to directly
invite a third-party to act as an amicus curiae.** However,
according to some legal experts, the right to proactively
request amicus curiae status (without an invitation from
the court) is rooted in Peru’s constitutional provisions
establishing the right to make legal submission to public
authorities, the right to publicize legal proceedings and
the right to participate in the political life of the na-
tion.'* In practice, it has become increasingly common
practice for Peru’s Constitutional Court, as well as lower
courts, to accept amici curiae from third parties without
previous invitation from the court, although there are
some notable (and arguably politicized) exceptions.'*
Nonetheless, the increasing participation of amici curiae
in public interest cases in Latin America is widely seen
as part of a trend toward greater democratization, trans-
parency in legal debate and judicial decision making that
takes into account the broader public and social impacts
of individual cases.'"” The Inter-American Court has
emphasized the importance of amici curiae because of
their capacity to represent relevant public interests and
contribute to debate in cases with broad social conse-
quences that require greater public and democratic de-
liberation."*® Peru’s Constitutional Court has reiterated
this perspective in a number of cases.'”

The court of appeal in the Negritos case ultimately
concluded that the JCAP amicus was inadmissible be-

144  Administrative Resolution No 095-2004-P-TC, Normative
Regulation of the Constitutional Conrt (14 September 2004) art 13-A.
145 Political Constitution of Peru, 1993, arts 2.17, 2.20, 31, 139.4.
See: Juan Carlos Ruiz Molleda, “Para que sirven los amicus curiae?: TC
rechaza el amicus del IDL sobre el derecho a la consulta de pueblos
indigenas” (Instituto de Defensa Legal, 2010) online: http://www.
justiciaviva.org.pe/notihome/notihome01.php?noti=221.

146 Ruiz Molleda, 7bzd.

147  Martin Abregu & Christian Courtis, “Perspectivas y posibili-
dades del amicus curiae en el derecho argentino™ in La aplicacion de los
tratados sobre derechos humanos por los tribunales locales (CELS, Editores
del Puerto, 1997) at 388, cited in Ruiz Molleda, s#pra note 145; Peter
Haberle, E/ Estado Constitucional (Autonomous University of Mexico,
2003) at 149, cited in Ruiz Molleda, bid.

148 Castaiieda Gutman v Mexico, Preliminary Objections, Merits,
Reparations, and Costs, Judgment, Inter-Am Ct HR (ser C) No 184
(August 6, 2008).

149 Some examples are: STC No 3081-2007-PA/TC (9 Novem-
ber 2007); STC No 0017-2003-AI/TC (16 March 2004); STC No
7435-2006-PC/TC (13 November 2006); STC No 00027-2006-P1/
TC (21 November 2007).

cause the court had not directly requested it from the
NGO. As such, it adopted a conservative interpreta-
tion of the law on point, converting the court’s discre-
tion to solicit an amicus into a strict rule that an amicus is
only admissible if it is solicited. In doing so, the appeal
court ignored the public interest purposes of the awi-
cus. However, the court went further, reasoning that the
fact that the amicns’ authors had presented it on their
own initiative made it evident that they were not impar-
tial and objective. The court then went on to say that
JCAP’s interest in the case reveals that the case itself is
a product of third party NGO interests, aimed at gene-
rating instability in the country by taking advantage of a
difficult social context on mining issues."’

As such, the appeal court’s reasoning and conclusion
in relation to the amicus appears to be based on ideologi-
cal rather than legal considerations. It does not offer any
support for its statement that JCAP aims to cause social
instability in the country. This conclusion appears to be
based on unfounded assumptions and a suspicious view
of the Negritos Community’s decision to tesort to the
courts with the help of civil society actors. The court’s
comments with respect to JCAP’s amicus are consistent
with a conservative strand of thinking in some circles in
Peru that delegitimizes, and in some cases, even dehu-
manizes and criminalizes, Campesino Communities and
NGOs for their concerns and critiques of resource ex-

traction in the country.”

In doing so, the appeal court
ignored accepted practice and relevant jurisprudence
with regard to the public policy and democratic function

of an amicus curiae in human rights cases.

The forgoing analysis of the appeal court’s com-
ments on the JCAP amicus, taken together with the rea-

150 Ibid at para 14.

151  'This ideology is best described by the concept of “perro de
horteland” or “the dog in the manger”. In 2007, then President of
Peru Alan Garcia published an editorial in a major Peruvian newspa-
per where he described the “syndrome” of “the dog in the manger”,
to refer to Indigenous and Campesino communities who oppose
resource extraction on their land, thereby creating obstacles to na-
tional prosperity for all. He accused them of being irrationally at-
tached to a way of life that only traps them in poverty and prevents
progress. This discourse is used to justify militarized responses to
opposition and protest. For commentary see: Moore, supra note
4 at 12-3; Roger Merino Acuna, “The politics of extractive gov-
ernance: Indigenous peoples and socio-environmental conflicts”
(2015) 2 The Extractive Industries and Society 85; Kamphuis, “For-
eign mining”, supra note 19 at 135; Anthony Bebbington & Denise
Humphreys Bebbington, “Actores y ambientalismos: Continuidades
y cambios en los conflictos socio-ambientales en el Perd” (2009) 35
Iconos 117.
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soning in its admissibility decision and the procedural
delays in the Negritos legal proceedings to date, paint
a bleak access to justice scenario for Campesino Com-
munities in Peru. First, the appeal court was willing
to ignore evidence, jurisprudence and social context in
order to rule the Negritos claim inadmissible on the ba-
sis of a formalist and exclusionary notion of consent
and knowledge. It implicitly evaluated the Community’s
conduct against the standard of a legally sophisticated
and resourced subject, thereby turning the limitation
period rule into an absolute bar to justice for Campesi-
no Communities in a position similar to that of the Ne-
gritos Community. This obstacle was augmented in the
proceedings themselves when both the company and
the Ministry generated delays on procedural matters.
Ultimately, this has forced the Community to somehow
marshal the resilience and the resources to advocate in
a process that has continued for nearly six years and
counting.

Finally, the appeal court’s reasoning on the admissi-
bility of the amicus seals the Community’s fate. To the
extent that the Community receives support from civil
society actors, include foreign lawyers, the court presu-
mes that the claim is illegitimate and animated by nefa-
rious goals, as opposed to a bona fide concern to defend
the rights in question. Following the logic of the appeal
court, not only must the Community have the ability to
mount its legal case extremely quickly, with full know-
ledge of the law, it must do so without the support of
civil society organizations, lest its intentions be called
into question. This paper’s conclusion will explore the
wider implications of the Peruvian courts’ treatment to
date of the Negritos claim.

3.4.3. Challenges outside the Courtroom

The previous sections recounted the challenges that
the Negritos Community faced inside of the courtroom
over the course of its litigation journey. This captures
only one dimension of the complex set of economic,
political, cultural and social challenges that Campesino
and Indigenous communities face when they choose to
engage with state law against a powerful foreign com-
pany. This section will profile some of the additional
challenges that the Community faced in relation to its
litigation efforts. Just as Part A of this paper contex-
tualized the Negritos Community’s dispossession story,
this section sketches some of the social context details

that have characterized the Community’s litigation ex-
perience to date.

The Negritos Community litigated its case in a
broader social context where the corruption of public
officials in Peru is an ongoing concern. Unfortunately,
it seems that corruption concerns and allegations con-
tinue to maintain close proximity to both Yanacocha
and the Negritos case. The lower court decision in the
Negtitos amparo action in favor of Yanacocha’s admis-
sibility objections was issued by a judge of the Superior
Court of Cajamarca by the name of Guhtember Pa-
cherres Pérez. This is the same judge who neglected
to duly organize audio recordings of certain hearings.
Throughout the proceedings, the Negritos Communi-
ty members and their local lawyer strongly suspected
that Justice Pacherres Pérez was not an ethical judge
and they believed that he was intentionally delaying the
proceedings. It appears that they may have had good
reason to suspect as much. Coincidentally, the day after
Justice Parcherres Perez issued his decision dismissing
the Negritos’ amparo claim, he was filmed accepting a
bribe in another case and was subsequently arrested,
tried, and sentenced to a nine-month prison term."”> He
admitted his guilt, and the evidence revealed that he had
solicited the bribe on July 11, 2014, just days before he
issued his admissibility decision in the Negritos case.

The Negritos Community has no direct evidence
that Justice Pacherres Perez accepted bribes from Ya-
nacocha in relation to the Negritos azparo proceedings.
There is no doubt though that this lower court judge
was engaged in acts of corruption while he presided
over the Negritos proceedings. The uncertainty about
whether or not corruption has influenced outcomes to
date in the Negtritos case is heightened by the grim re-
minder of the high-profile corruption allegations that
plagued the decision of the Supreme Court of Peru in
favor of Newmont in Yanacocha’s eatly days."”” Mo-
reover, just a few months before the Pacherres Pérez

152 “La intervencion a Juez Titular Gutenberg Pacherres Pé-
rez por coima” (21 July 2014) online: https://www.youtube.com/
watch?v=PCOtbyBTHZU; “Juez Titular Guhtember Pacheres Pérez
al penal de Huacatiz en Cajamarca” (19 July 2014), online: https://
www.youtube.com/watch?v=-WIhKtF__C8 ; “Si, soy corrupto: El
reo Pacherres acepté recibir coima, ahora sufridos litigantes piden
revisién de casos”, E/ Mercurio (21 July 2014) 2, online: https://
issuu.com/elmercurio/docs/21-07-2014; “Cajamarca: encarcelan a
juez acusado de recibir coima de 4 mil ddlares”, Canal N (18 July
2014), online: http://canaln.pe/peru/cajamarca-encarcelan-juez-
acusado-recibitr-coima-4-mil-dolares-n145767.

153 See supra Part A.1.
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corruption scandal broke, Yanacocha was implicated in
yet another high-profile corruption story. In May 2014,
Peruvian journalists reported on a leaked audio recor-
ding of conversations that took place in 2012 between
Yanacocha’s governmental affairs manager and three
elected public officials in Cajamarca. In the recordin-
gs, the public officials requested a financial contribu-
tion from the company in return for their support of its
controversial mine expansion project, known as Minas
Conga. In response, Yanacocha’s manger promised to
raise the issue of “economic support” with senior ma-
nagement. Following the publication of these recordin-
gs, Yanacocha promised to investigate and reiterated its
commitment to transparency.'>*

There can be little doubt that the challenges asso-
ciated with litigating a case like that of the Negritos
Community’s has taken a personal toll on the Commu-
nity and its allies. In 2014, the local NGO that had
been providing legal representation for the Negritos
Community since 2007 withdrew from the case without
an official explanation. As a result, for much of the
litigation process, the Community was represented by
a young local lawyer, working pro bono, with the distant
help of a volunteer group of students and lawyers in
Lima, Peru and in Canada. Justlike the mine that sits on
its land, the Negritos Community’s case is mammoth,
involving hundreds of pages of documents and com-
plex arguments of fact and law. Dispossession cases are
often complicated by nature, making them difficult to
for NGO workers and pro bono lawyers to sustain.

The logistical, social and human conditions of the
Negritos Community itself has added to these challen-
ges. This paper has already referred to the Community’s
relatively low levels of education and continued high
levels of poverty and exclusion from basic services.
Community members live high up in the mountains,
making communication very difficult with limited te-
lephone access or electricity. In order to meet with
Community members, lawyers must wait for regularly
scheduled monthly General Assembly meetings. Com-
munity members walk long distances to attend meetings

154 “Peru: Miners in bribery risks, Yanacocha probes case”, Latin
IQ (21 May 2014), online: http://latin-iq.com/blog/peru-miners-
in-bribery-tisks-yanacocha-probes-case/; “Consejeros de Cajamarca
pidieron plata a Yanacocha para apoyar proyecto Conga”, I.a Repub-
lica (21 May 2014), online: http://wwwlarepublica.pe/21-05-2014/
consejeros-de-cajamarca-pidieron-plata-a-yanacocha-para-apoyar-
proyecto-conga.

and it is often difficult for lawyers to find and pay for
transportation for the trip up into the mountains. Mee-
tings take place in the open air, sitting under the hot An-
dean sun. Community leaders and members come to
nearby Cajamarca only periodically and can sometimes
be hard to locate with inconsistent access to a telepho-
ne. The Community’s isolation, lack of resources and
logistical challenges are just some of the obstacles that
have made it difficult for Community members and pro
bono lawyers alike to engage in a court process against a
powerful company over a period of years.

These observations offer only a very partial picture
of the social context that framed the Negritos Com-
munity members’ experiences of the legal arguments,
procedures and decisions taking place in the courtroom.
Importantly, the documentary record does not capture
the social and cultural impact of the case on the Ne-
gritos Community itself. Whenever a community deci-
des to bring its justice concerns to the dominant legal
system, it will undoubtedly face stresses and strains on
community relationships and political leadership.®® Li-
tigation inevitably triggers a complex array of internal
and external pressures that may create or exacerbate
divisions within the Community. Community mem-
bers and leaders may come under enormous pressure
to drop or settle the case, sometimes they are offered
bribes, sometimes they are threatened and sometimes
they are actually harmed.” It is well documented that
Yanacocha’s operations are increasingly militarized with
may reported incidences of its security services threa-
tening, harming or surveilling the company’s critics."”’

155  For one example of a detailed account of the negative impact
of litigation on community relationships, see Parmar, s#pra note 11.
156 See generally commentary on criminalization of environmen-
tal and human rights defenders in Latin America: s#pra notes 2 and
4.

157  Kamphuis, “Privatization of Coercion”, supra note 4; Guzman
Salano, supra note 64; Tim Martin et al, “Tragadero Grande: Land,
Human Rights, and International Standards in the Conflict Between
the Chaupe Family and Minera Yanacocha”, Report of the Independent
Fact Finding Mission (Washington, DC: Resolve, 2016); Inter-Ameri-
can Commission on Human Rights, Resolution, Resolucién 9/2014,
Lideres y Lideresas de Comunidades Campesinas y Rondas Campesinas de
Cajamarca Respecto de la Repriblica de Peri, Precautionary Measure No
452-11 (2014), online: http://www.0as.org/es/cidh/decisiones/
pdf/2014/MC452-11-ES.pdf; Roxana Olivera, “I Will Never Give
Up My Land”, New Internationalist (July 2016), online: https:/ /newint.
org/features/2016/07/01/interview-maxima-acuna/; EarthRights
International, Media Release, “Factsheet: Campos-Alvarez v New-
mont Mining Corp”, online: https://www.carthrights.org/sites/
default/files/documents/Factsheet-Campos-Alvarez-v-Newmont.
pdf; “Maxima Acufia: 2016 Goldman Prize Recipient” (2016) The
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Further in-depth fieldwork is required to fully docu-
ment the Negritos Community’s social experience with

respect to the litigation to date and as it continues to
unfold.

In sum, the Negritos Community has faced multi-
ple challenges in its efforts to use the domestic Peru-
vian legal system to advance communal property clai-
ms grounded in international human rights law and the
Constitution. Outside of the courtroom, these challen-
ges have included the risk of corruption and bias in the
local judiciary and a lack of access to trained and fun-
ded legal counsel. Inside the courtroom, the Communi-
ty faces the formalist application of procedural rules to
justify the dismissal of its case on the basis of a concept
of consent and subjectivity that is arguably discrimina-
tory. This live legal issue is the focus of the Negritos
Community’s current appeal to Peru’s highest court.

3.5. Negritos Case Next Steps: Precedents &
Remedies

As stated, the Negritos Community has appealed
the dismissal of its amparo action to Peru’s Constitu-
tional Court. In Peruvian constitutional law, this type
of appeal is called a recurso de agravio. The Constitutional
Procedural Code grants an amparo claimant a general pro-
cedural right to appeal a negative decision of a court of
second instance to Peru’s highest court.'™ Thus, accot-
ding to the Code, the Peruvian Constitutional Court is
required to consider all recurso de agravio petitions if they
are presented according to the specified rules.

However, recent developments in Peruvian constitu-
tional jurisprudence have expanded the grounds upon
which the Constitutional Court may refuse to granta full
hearing to such an applicant. In 2014, the Court issued
the [dsquez Romero precedent, which established a spe-
cial expedited procedure for dismissing recurso de agravio
claims in certain situations.'”” The decision identifies a
list of deficiencies that could, alone or in combination,
form the basis for the Court’s decision to summarily

Goldman Environmental Prize, online: http:/ /www.goldmanprize.org/
recipient/maxima-acuna/.

158  Constitutional Procedural Code, art 18.

159  STC No 00987-2014-PA/TC (6 August 2014) at para 49. This
decision attempted to refine earlier decisions with a similar orienta-
tion: César Landa Arroyo, “Limites y alcances de la ‘especial tran-
scendencia constitucional” (2015) 8 Revista Peruana de Derecho
Constitucional 89 at 91-96.

dismiss the case: the alleged violations are manifestly
unsubstantiated; the question of law at issue does not
have “special constitutional importance”; the claim re-
lies on law that cleatly contradicts an established prece-
dent of the Court; and finally, cases with substantially

similar legal issues have been unsuccessful.'®

Referring
to the criterion of “special constitutional importance”,
the [dsquez Romero decision states that this threshold is
met when a case requires the court to consider the con-
tent or scope of a fundamental right, when the alleged
violations affect the constitutionally protected aspects
of the rights in question, or when the issues at stake

101 Commen-

require especially urgent rights protection.
tators have observed that the dsquez Romero criteria
are highly subjective and they speculate that the Cons-
titutional Court will likely be forced to provide further

precision on their meaning in subsequent decisions.'*

Importantly, the Court’s inquiry into the “constitu-
tional importance” of the case is expeditious, in that
the Court makes this assessment without an in-depth
review of the proceedings. Rather, the claimant must
make a written submission to the court addressing the
issue of constitutional importance. This is a function
of the fact that the 1Vdsquez Romero criteria were intro-
duced, at least in part, to help reduce the unmanageable
case load that the Constitutional Court faces. In 2013,
the Court had an accumulated load of over six thou-

163 This situation

sand and six hundred cases pending.
obviously impedes the Court’s ability to attend to ur-

gent and important cases in a timely manner.

Given the centrality of the “constitutional impot-
tance” criteria, the remainder of this section will des-
cribe the legal significance of the Negritos case in the
context of the ongoing tension in Peru between neoli-
beral reforms and Indigenous rights. If the Constitu-
tional Court agrees to consider the case on the merits,
it would have the opportunity to develop jurisprudence
in three distinct aspects of Indigenous and Campesino
rights law with respect to resource extraction. First, ad-
mitting the case would give the Court the opportunity
to clarify the status of Peru’s Campesino Communities

160 STC No 00987, zbid.

161 Ibid at para 50. Also see: Eloy Espinosa-Saldafia Barrera, “La
“especial trascendencia constitucional” como causal para el rechazo
liminar de recursos de agravio en el Perd” (2015) 8 Revista Peruana
de Derecho Constitucional 41 at 48-49, 52.

162 Landa Arroyo, supra note 159 at 101.

163 Ibid.
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vis-a-vis the incorporation of international Indigenous
rights norms into Peru’s constitutional order. Second,
the substantive arguments in the case address matters
relating to the nature of Campesino constitutional ri-
ghts, including norms governing: the conversion of
communal property into individual property; the legal
recognition of Campesino communities; the expropria-
tion of Campesino communal property, and meaning
of fair and equitable compensation. Finally, if success-
ful on the merits, the case would give the Constitutional
Court the opportunity to explore law’s capacity to reme-
dy dispossession claims.

Due to its focus on the ongoing Negritos amparo li-
tigation, this section of the paper frames the important
questions and arguments advanced in the case in terms
of their potential contribution to Peruvian law. Howe-
ver, many of the issues in the Negritos case are arguably
a microcosm of the tensions between Indigenous com-
munities around the world and the globalized model of
foreign resource extraction. As such, the discussion in
this section, while situated in the Peruvian context, ar-
guably transcend the Negritos case. Controversy over
the foreign resource extraction model are very often
about the legal status of rights holders, the meaning of
consent, the terms of property ownership, transfer and
compensation, the tension between private and public
law, as well as the nature of available legal remedies. At
the same time, exploring these themes in a discrete case
study is helpful because it illuminates law’s potential and
limitations as a tool for responding to the underlying
justice concerns that the Negritos case represents. 1 will
take this topic up again in this paper’s conclusion.

3.5.1. The Indigenous Status of Campesino
Communities in International Law

Part A of this paper described briefly how in the
1920 and 1933 Peruvian Constitutions, “Indigenous
Communities” were given special status and rights. The
1969 Agrarian Reform Law changed this terminology
when it declared that from that moment forward, the
Indigenous Communities of Peru would be denomina-

ted “Campesino Communities”.'**

The Peruvian state
subsequently developed an elaborate statutory regime
pertaining to Campesino Communities and in the 1979

and 1993 Constitutions they were granted special status

164 Agrarian Reform Law, supra note 25 at art 115.

and rights. In each of these Constitutions, the term
“Campesino Community” was used together with “Na-
tive Community” in reference to the same set of cul-
tural, political, and property rights. Specific legislation
clarifies that Campesino Communities are those located
in the Andes while Native Communities are found in
the Amazon region of Peru.

Part A also referred to the fact that at the internatio-
nal level, Indigenous peoples began to make significant
gains beginning in the early 1990s. In 1989 the 1LO
revised its eartlier 1957 Convention'® to approve Conven-
tion No 169, which remains the only binding internatio-
nal treaty on the subject of Indigenous peoples’ rights.
In 2001 the Inter-American Court pronounced in its
first Indigenous land rights case, interpreting existing
provisions of the 1969 Awmerican Convention to include
an Indigenous right to communal property.'*  Finally,
in 2007, the United Nations Declaration on the Rights of In-
digenons Pegples was broadly endorsed by the internatio-
nal community. Part B of this paper described the legal
significance of these international law developments
in Peru. Peru’s Constitutional Court has held that it
is bound by the jurisprudence of the Inter-American
Court, including its interpretations of Indigenous ri-
ghts, while Convention No 169 is similarly part of Peru-
vian Constitutional law, acquiring constitutional status
after it was approved by Peru’s Congress in 1993.

This brief recap reveals that a curious situation has
arisen in Peruvian law. While relatively recent interna-
tional statements of Indigenous rights have been incor-
porated into Peruvian Constitutional law, the category
of “Indigenous Communities” disappeared from the
1979 Constitution in favour of the terms Campesino
and Native Communities. Thus, while international and
domestic law have converged in Peruvian constitutional
law, the legal categories employed in these two sphe-
res have diverged. In this context, the status of Peru’s
Campesino Communities vis-a-vis international law has
become an important question. In other words, do the
rights of Indigenous peoples, as incorporated into the
Peruvian Constitution through various international
instruments, apply to Campesino Communities? This
question is pressing. There are over 5000 Campesino
Communities in Peru and a significant portion of mi-

165 Indigenous and Tribal Populations Convention, International Ta-
bour Organization, Convention No 169, (1957).
166 _Awas Tingni, supra note 71.
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ning activity affects land belonging to these Communi-

ties.'?’

Human rights institutions, both inside of Peru and
internationally, have consistently treated Campesino
Communities, either implicitly or explicitly, as Indige-
nous for the purposes of the application of the Pe-
ruvian Constitution and international law.'®  Certain
domestic statutes have also treated Campesino Com-
munities and Indigenous peoples as a single grouping

for the purposes of describing their rights.'®

However,
the Peruvian State’s official position on this issue is in-
consistent at best and it has tended to deny that Cam-
pesino Communities have Indigenous rights. In 2009
the Peruvian State informed the ILO Expert Commit-
tee that it intended to treat Campesino Communities
as collectivities similar to Indigenous Peoples in the re-
cognition of their ethnic and cultural rights.'™ Yetin a
2011 decision, the Constitutional Court took note of
the Peruvian government’s submissions that Convention
No 169 does not apply because Peru has very few Indi-
genous peoples and Campesino and Native Communi-
ties are fundamentally mestizo ot ‘mixed’.”

Also in 2011, the Peruvian state legislated a contro-
versial set of objective and subjective criteria for the
recognition of Indigenous peoples, including that they
must be “direct descendants” of the country’s “original
inhabitants” and that they must self-identify as Indige-

nous.'”” This definition directly contradicts statements

167  See Laureano del Castillo, “Propiedad Rural, Titulacion de
Tierras y Propiedad Comunal” (1997) 26 Debate Agrario 59.

168 For domestic examples, see: the Peruvian Commission for
the Environment, Ecology and Andean, Amazonian and Afro-
Peruvian Peoples: Comisiéon de Pueblos Andinos, Amazonicos y
Afroperuanos, Ambiente y Ecologia, Proyecto de 1.¢y de Reforma de la
Constitucion, Titulo 11, Capitulo VII “Derechos de los Pueblos In-
digenas”, art 96. Also see the National Institute for the Develop-
ment of Andean, Amazonian and Afro-Peruvian Peoples: Supreme
Decree No 065-2005-PCM, Regutation of the National Institute for the
Development of Andean, Amazonean and AfroPeruvian Pegples (2005), art
2. For international examples, see: OAS, Inter-American Commis-
sion on Human Rights, Second Report on the Situation of Human Rights
in Pern, OR OEA/Ser.L./V/I1.106/Doc 59, rev (2000) at Chapter
X, “Indigenous Communities’ Rights”. Also see: ILO, Committee
of Experts on the Application of Conventions and Recommenda-
tions, Indigenous and tribal pegples: Observations of Peru, Indigenons and
Tribal Peoples Convention, 1989 (No 169), ILC.98/I11/1A (ILO: 2009),
686-687 at paras 3, 4 [CEACR 2009].

169 See Rondas Campesinas Law, supra note 69; See environmental
laws (Law No 28611 and Law No 27446), supra note 70.

170 CEACR 2009, s#pra note 168.

171 STC No 00024, supra note 98.

172 Right to Consultation Iaw, supra note 69 at art 7.

of the ILO Expert Committee on the application of
Convention No 169 in Peru.'” The Committee has cleatly
stated that if Campesino Communities fulfill the requi-
rements of the Convention, they should receive the full
protection of its provisions. Notably the language of
the Convention is significantly broader than the concepts
of “direct descendant” of “original inhabitants”.'
Moreover, the I1LO has stated that the use of the term
“Indigenous” by a community in the Peruvian context
is not a requirement and its absence should not be used
to preclude the application of the Comvention.'™ In spi-
te of this, in 2012, Peru’s Ministry of Culture adopted
an even more restrictive definition to the effect that, in
order to be registered in the Official Indigenous Peo-
ples” Database, communities must speak an Indigenous
language and remain in their ancestral territory.'”® Local
lawyers have documented instances where the Ministry
of Energy and Mining has used this restrictive defini-
tion to avoid consulting with Campesino Communities

impacted by proposed mining projects.'”

In spite of the controversy and importance of this
issue, Peru’s Constitutional Court has declined to offer
any meaningful guidance in its decisions to date. It has
referenced the issue only once by way of comments

173 The ILO Expert Committee expressed disapproval of Peru’s
definition of Indigenous peoples in its Law for the Right to Consultation:
see ILO, Committee of Experts on the Application of Conventions
and Recommendations, Indigenous and tribal peoples: Observations of
DPeru, Indigenous and Tribal Pegples Convention, 1989 (No. 169), 1LC.100/
III/1A ILO: 2011), at 794-795 [CEACR 2011].

174 The Expert Committee stated that if Campesino Communi-
ties comply with either (a) or (b) of article 1, Convention No 169 will
apply: CEACR 2009, supra note 168. The text of article 1 is as
follows: 1. This Convention applies to: (a) tribal peoples in inde-
pendent countries whose social, cultural and economic conditions
distinguish them from other sections of the national community,
and whose status is regulated wholly or partially by their own cus-
toms or traditions or by special laws or regulations; (b) peoples in
independent countries who are regarded as indigenous on account
of their descent from the populations which inhabited the country,
or a geographical region to which the country belongs, at the time
of conquest or colonisation or the establishment of present state
boundaries and who, irrespective of their legal status, retain some or
all of their own social, economic, cultural and political institutions:
Convention No 169, art 1.

175  CEACR 2009, supra note 168; CEACR 2011, supra note 173
at 872.

176 Directive No 03-2012/MC at arts 7.1, adopted by Ministry of
Culture, Ministerial Resolution No 202-2012-MC (2012).

177 Juan Carlos Ruiz Molleda, “Ministerio de Cultura bloquea la
consulta previa de las concesiones mineras e invisibiliza a los PPII
en Espinar”, Instituto de Defensa 1egal: Justicia Viva, (16 April 2015),
online: http:/ /www.justiciaviva.org,pe/notihome/notithome01.
php?noti=1597.
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that were tangential to its ultimate decision. On this
occasion, the Court stated that the Indigenous status of
Campesino Communities for the purposes of the appli-
cation of Comvention No 169 in Peru must be considered
on a case-by-case basis.'”™ Unfortunately, the Court re-
frained from offering any additional guidance regarding
this form of individualized consideration.

Taken together, the legislation described above and
the Court’s decision ostensibly create a situation where,
prior to invoking the rights and protection of Convention
No 169, each individual Campesino Community must
somehow prove its status as an Indigenous community.
As a result, Campesino Communities in Peru exist in a
legal context where there is a presumption that they are
not Indigenous and where the onus is on them to prove
their indigeneity. When making a legal claim in a court,
this amounts to an additional threshold evidentiary but-
den on Campesino Communities who claim Indigenous
rights as recognized in international law. Given that the
1969 Agrarian Reform in Peru declared that Indigenous
Communities would thereafter be dominated Campe-
sino Communities, the Peruvian State’s contemporary
approach to the legal category of Indigenous converts
this change in terminology into a presumption in fa-
vor of Campesino Communities’ loss of Indigenous
status and the concomitant reduction of their rights in
international law. Not only does this contradict the pro-
fessed social justice purpose and spirit of the Agrarian
Reform Law and its implementing legislation, it converts
Agrarian Reform into a fundamentally assimilationist
rights-reducing project.

In the context of the ongoing controversy in Peru
over the legal definition of Indigenous communities,
the Negritos azparo claim takes the position that Cam-
pesino Communities as s#ch have the legal status of In-
digenous communities under international law. This
argument is legalistic as opposed to anthropological. It
begins with the historical progression in Peru’s _Agrarian
Reform Law from the term Indigenous to Campesino.
It further points to the significant conceptual simila-
rities between international Indigenous rights regimes
and the Peruvian domestic legal regime with respect
to Campesino Communities. Peruvian laws recognize
Campesino Communities’ legal personhood, their cul-
turally specific characteristics as a group, their commu-
nal political and economic institutions and their special

178  STC No 0022, supra note 98 at para 10.

relationship to a specific area of land or territory. On
this basis, the Negritos azparo claim argues that to iden-
tify oneself as part of a Campesino Community in Peru
is the equivalent, for the purposes of the application of
international law, to identifying oneself as a member of
an Indigenous group.

This argument attempts to counteract the State’s as-
similationist approaches by intentionally relying on legal
histories and facts available to all Campesino Commu-
nities in order to construct a broad claim for their in-
ternational status as Indigenous people. The value of
this approach is that Campesino Communities are not
required to marshal complex historical anthropological
evidence before invoking international Indigenous ri-
ghts statements to support their claims. This avoids the
imposition of a heavy evidentiary burden on Campesi-
no Communities, which in practical terms may be insur-
mountable. In the context of litigation, such a burden
would only exacerbate the existing procedural and prac-
tical obstacles described in the previous sections of this
paper. In this way, the Negtitos azparo action has the
potential to set an important precedent by advancing an
approach that would clarify some of the legal uncertain-
ties and alleviate some of the evidentiary burdens that
presently plague Peru’s Campesino Communities who
assert Indigenous rights in local courts.

3.5.2 Substantive Rights Precedents

Previous sections of this paper described how the
Negritos amparo action draws on domestic and inter-
national law and jurisprudence to advance four subs-
tantive rights claims of precedent setting value. Each
claim speaks to an unresolved point of law in the Pe-
ruvian context and, if accepted, would make an im-
portant contribution to the advancement of Campesi-
no and Indigenous rights in Peru. Beyond their legal
significance, these claims have political significance in
that they confront a suite of neoliberal state policies
and company practices that continue to pose a threat to
Campesino Communities’ land and legal status. Whi-
le certain events in the Negritos case occurred decades
ago, they remain emblematic of the vulnerabilities and
pressures that Campesino Communities in Peru conti-
nue to face vis-a-vis legal regimes designed to promote
foreign investment at the expense of rights protection.
This highlights the need for strategic Campesino rights
litigation like the Negritos case to push the political de-
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bate and legislative agenda.

The first significant substantive rights claim in the
Negritos action is that the communal property of a
Campesino Community cannot be alienated or conver-
ted into individual property without the free, prior and
informed consent of the majority of the Community.'”
This assertion is grounded in the 1979 Constitution and
1987 Campesino Communities General Law which require a
vote of two-thirds of the community in these circums-

tances.'®’

Part B of this paper described how interna-
tional and domestic law principles imbue this provision
of the Campesino Communities General Law with consti-
tutional significance even after it was dropped from
the 1993 Constitution.

support the proposition that this vote should be free,

International sources of law

prior and informed, emphasizing (among other things)
that information should be meaningtul, appropriate and

allow for effective decision-making.'!

This argument is important because of consistent
efforts of the Peruvian State since the early 1990s to
introduce policies that attempt to facilitate and expe-
dite the conversion of communally titled property into
individual property.'® The expressed goal of these
policies has often been to facilitate the disposition of
(formertly) communal property to private, often foreign,
investment. While the state has repealed some of these
policies due to their controversial and allegedly uncons-
titutional status, this has only occurred after significant

social conflict."™ As recently as 2015, the Peruvian go-

179 This right is part of a suite of interrelated Indigenous prop-
erty rights, including the right to collective property, the right to
state recognition of collective property and the state’s duty to take
special measures to protect communal property related rights. The
conversion of Negritos communal land into individually titled land
occurred between 1991 and 1995. As such, both the 1979 and 1993
Political Constitutions of Peru apply, as well as Convention No 169
and the American Convention.

180 In domestic law, this right is based on articles 163 and 161
of the Political Constitution of Pern, 1979, article 7 of the Campesino
Communities General Law, and article 89 of the Political Constitution of
Peru, 1993.

181 See American Convention, art 21 and relevant jurisprudence of
the Inter-American Court: Awas Tingni, supra note 71 at para 149;
Yakye Axa, supra note 72; Saramaka, supra note 72. Also see: Conven-
tion No 169, arts 6(1), 6(2), 17(2).

182 Part A above referred to the Fujimori era laws associated with
this tendency.

183 In 2007, the Executive Branch, endowed with special new
powers, introduced new laws to facilitate Peru’s Free Trade Agree-
ment with the United States. Five decrees in particular endeavored
to reduce the property rights of Campesino and Native Communi-
ties. After one year of widespread protest against the new laws, four

vernment passed laws purporting to allow a small num-
ber of Campesino Community leaders to approve mi-
ning projects without bringing the proposal to a General
184

Assembly,'** thereby expediting the sale of communally
owned Campesino and Indigenous property to private
investors.'” Notably, these laws presume to legalize the
very type of process that was actually followed in the
Negritos case in the early 1990s. Commentators have
denounced these 2015 laws for contravening provisions
of the Campesino Communities General Law and interna-
tional law regarding consultation and consent and for
interfering with Communities’ political autonomy and
rights under national and international law to establish
their own governance structures and decision-making

procedures.'®

In sum, the Peruvian state and the private sector have
consistently pursued legal frameworks that help expedi-
te the commodification of communal land. This has
led to policies and practices on the ground that genera-
te significant pressure on Campesino Communities to
individually patcel and/or sell their land to companies.
In this context, the facts of the Negritos case remain
extremely relevant. Their judicial treatment would give
the courts an opportunity to make a clear statement that
informed consent with the meaningful participation of
the majority of Community members is the standard in
relation to the alienation of communal land.

The second substantive claim of constitutional sig-
nificance in the Negritos action arises from the state’s
administrative action purporting to eliminate the
Community’s legal existence.'” As a result, the Negri-

of the five decrees were repealed: see Pedro Castillo Castafieda, F/
Derecho a la Tierra y los Acuerdos Internacionales: el Caso de Peri (Lima,
CEPES & International Land Coalition: 2009) at 74-75.

184  Supreme Decree No 001-2015-EM, Provisions for mining proce-
dures that enconrage investment projects (2015).

185  Legislative Decree No 1192, Law for the acquisition and expropria-
tion of real property, transfer of state real property, removal of interferences and
other measures for the execution of infrastructure projects (2015).

186  Alvaro Masquez Salvador & Juan Carlos Ruiz Molleda, “Go-
bierno aprueba norma que consagra intromisiéon en autonomia de
Comunidades Campesinas”, Instituto de Defensa 1egal: Justicia Viva (15
January 2015), online: http://www,justiciaviva.org.pe/notthome/
notihomeO1.phpPnoti=1526; Juan Carlos Ruiz Molleda, “¢El sex-
to paquetazo normativo? La aprobacién de los DL N° 1192 y N°
12107 Instituto de Defensa 1.egal: Justicia Viva (1 October 2015), on-
line: http://www,justiciaviva.org.pe/blog/ el-sexto-paquetazo-not-
mativo-la-aprobacion-de-los-dl-n-1191-y-n-1210/ [Ruiz Molleda,
“Sexto paquetazo”].

187 A regional branch of the Ministry of Agriculture issued a
resolution purporting to annul the legal personhood of the Negri-
tos Community in 1995. As a result, the Political Constitution of Pern,
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tos amparo action offers the courts the opportunity to
pronounce on Indigenous and Campesino rights to po-
litical and legal recognition. This directly relates to the
first legal claim in the Negritos case in that the state’s
efforts to eliminate communal land rights were directly
linked with its efforts to eliminate the legal personhood
of the Community itself. Domestic and international
tribunals are clear that state recognition of Campesi-
no and Indigenous communities is declaratory and not
constitutive.'™ The Negritos case builds on this to ar-
gue that, following recognition, any change in the legal
status of a Campesino Community may only take place
with the free, prior and informed consent of the majo-
rity of the Community. Given that the recognition of
the Community as such strengthens its capacity to assert
rights claims in legal and political arenas, establishing
a standard of informed consent prior to any changes
to the Community’s legal personhood is a fundamental
first step toward securing robust rights protection for

Campesino Communities.'”

The #hird claim of constitutional importance in the
Negritos amparo action relates to the domestic regula-
tory regime that governs the expropriation of Campesi-
no communally owned land in favour of private mining
interests. The Peruvian Constitution allows the state
to expropriate both communal and individually titled
land in situations of public necessity and utility or for a
social interest, in accordance with law and with fair mo-
netary compensation.'” Peru’s 1992 Mining Law gives

1993, Convention No 169 and the American Convention all apply to this
event.

188  In domestic law, the Constitutional Court has interpreted ar-
ticle 89 of the Political Constitution of Pern, 1993 to conclude that
Campesino Communities have exceptional and privileged legal
existence and legal personhood, that state recognition is declara-
tory and not constitutive of their existence, and that their existence
should not depend on formalities: see STC No 02939-2008-PA/TC
(13 May 2009) at para 9; STC No 04611, supra note 106 at para 22;
STC No 00042-2004-A1/TC (13 April 2005) at para 1. In interna-
tional law, the Inter-American Court has held that the legal person-
hood of Indigenous Peoples makes existing rights operational and
that Indigenous rights do not originate in the act of State recogni-
tion: Yakye Axa, supra note 72 at para 82.

189  The Inter-American Court has stated that Indigenous peo-
ples’ right to the recognition and legal personhood is connected
to communal property rights, the right to legal protection and the
state’s duty to take measures to effectively protect Indigenous rights:
Saramatka, supra note 72 at paras 174-5.

190 Political Constitution of Peru, 1979, art 125; Political Constitution of
Peru, 1993, art 70. While, international law principles tend to sup-
port the existence of this power, it is controversial. Convention No.
169 recognizes the state’s right to expropriate Indigenous land upon
realizing a consultation process with the Indigenous community (art

mineral concession owners the right to submit a request
to the Ministry of Mining to expropriate property for
the purposes of mining activities."”! This law does not
distinguish between individually titled and Campesino
communally titled property.

The Mining Law also specifies the resulting procedu-
res, which apply equally to all property titleholders.'”
It requires that, within fifteen days of receiving notice
from the Ministry of Mining, the titleholder must at-
tend a “negotiation meeting” with the mineral conces-
sion holder in order to reach an agreement regarding
the expropriation. If the property owner fails to attend,
the process will continue in its absence. If the owner
does attend but an agreement cannot be reached at the
meeting, the Ministry will designate an expert official to
impose a final decision regarding the process and the
compensation.'”  In all cases, whether the property
owner agrees or not to the expropriation, a visual ins-
pection of the property must occur within sixty days of
the meeting and a report must be issued in the thirty
days following, Upon receiving the report, the Ministry
must, within thirty days, issue a final resolution appro-
ving or not the expropriation request."”* Thus the entire
expropriation process is designed to wrap up in appro-
ximately four and half months and property owners,
including Campesino Communities, are legally entitled
to only fifteen days at the outset to participate in the
process and negotiate an agreement. If they are unable
to agree in this period, the Ministry has the power to
impose an agreement upon them.

The Mining Law contemplates an identical process in
order to establish an easement in favor of a concession
holder over privately owned property, including Campe-

sino property.'”

The substantive effect of the mining
easement on Campesino communal land interests is
tantamount to that of an expropriation. In other wor-
ds, just like the expropriation, the easement allows for
the involuntary and potentially permanent transfer of
the right to use the surface of a particular piece of land.

Although an easement does not transfer title, mining

6) while the UN Declaration states that Indigenous peoples cannot
be forcefully displaced from their land and that any relocation must
occur after the consent of the community (art 10).

191 Supreme Decree No 014-92-EM, General Mining Iaw (1992),
art 37.

192 Ibid, arts 130-1.

193 Ibid.

194 Ibid.

195 Ibid.
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easements in Peru allow for activities that permanently
and radically alter the land. For example, in the Negritos
case the easement afforded Yanacocha the open-ended
right to undertake work related to mining exploration
and exploitation, broadly defined.

The expropriation of a portion of Negitos commu-
nal land known as Pampa Larga was executed in 1993
and the establishment of a mining easement in favor
of Yanacocha over another portion of Negritos land
occurred in 1995. Both processes occurred in accor-
dance with the procedures dictated by the Mining Law,
as outlined above. The now discredited Community
leaders agreed to the expropriation and the easement at
a negotiation meeting with Yanacocha, with no further
consultation with the rest of the Negritos Communi-
ty and even before many key details of the transaction
were specified, including the compensation amount. As
stated eatlier, there is no evidence that the Community
received any information about its legal rights and the
anticipated consequences of the mining activities con-
templated. Part A outlined the dubious dealings that
occurred in relation to both transactions and the grossly
inequitable final arrangement.

The Negtritos amparo action claims that, while the
expropriation and easement procedures with respect
to the Negritos Community’s land may have followed
the provisions of the Mzning Law, they did not conform
to the constitutional standard of free, prior and infor-
med consultation with at least two thirds of Commu-

nity members."*

It is inconceivable that a Campesino
Community could participate in meaningful consulta-
tion with respect to the expropriation of its land for the
purposes of a large mining project within fifteen days
and in the absence of basic information regarding the
expropriation and the project. The imposition of such
a severe timeframe effectively subverts Communities’
right to engage in decision making in accordance with
their customs and traditions and in light of their social

197

and economic constraints."”” The Negritos action ar-

196 The Negritos Community’s communal property was expro-
priated and title was transferred to Yanacocha in April of 1993. As
a result, the Political Constitution of Pern, 1979 and the American Conven-
tion both apply to this event. An easement was established in favor
of Yanacocha over Negritos communal land in 1995. As a result,
the Political Constitution of Pern, 1993, the American Convention and Con-
vention No 169 all apply to this event.

197 See STC No 0022, supra note 98 at paras 26, 28, 34, 39, 51;
STC No 003343, supra note 98 at para 97; Saramaka, supra note 72
at paras 129, 134. Also see: Campesino Communities General Law, supra

gues that respect for the Campesino right to meaningful
consultation is part of the constitutional framework
of due process and legality that constrains the state’s
power to expropriate communally-held land."”® In this
respect, Peru’s Constitutional Court has stated that the
right to consultation is engaged by the expropriation of
Indigenous land and that the content of that right is
clevated where the impact of the expropriation will be
significant."”” For its part, the Inter-American Court has
stated that in the case of large scale projects with a sig-
nificant impact on an Indigenous group’s tertitory, the

state must obtain their consent.?”’

Within the scope of the Negritos ampare action, the
assertion that the expropriation and easement in the
Negritos case was unconstitutional has only indirect
implications for the relevant provisions of the Mining
Law. 1t is not open to a court in ampare proceedings to
find that the Mining Law’s expropriation provisions are
themselves unconstitutional as they apply to Campesino
land. This is due to the fact that the azparo is a cause of
action against public and/or private actions/omissions,
and not legislation.*”! However, in spite of these cons-
traints, the Negritos action marshals a claim with consi-
derable impact. It argues that while the conduct of the
state and the company may have formally occurred in
conformity with the Mining Law, this conduct is never-
theless unconstitutional (and therefore illegal) because
did not comply with the constitutional requirement of
free, ptrior and informed consultation.*”

Judicial treatment of the Negritos claim in this re-
gard is pressing since the status quo in Peru on this is-

note 28, art 15.

198 In Peru’s constitutional framework, the state’s power to ex-
propriate occurs by definition against a property owner’s will and
as such is an exception to the constitutionally recognized right to
property. As such, an expropriation must comply with certain con-
ditions, including it may only be done: in accordance with law, when
necessary, proportional, and in order to pursue a legitimate objec-
tive in a democratic society: STC No 05614-2007-PA/'TC (20 March
2009) at paras 8-9.

199 STC No 0022, supra note 98 at paras 32, 51.

200 Saramaka, supra note 72 at paras 134, 137. The Inter-Ameri-
can Court has also added that any restriction on Indigenous peoples’
property cannot put their subsistence into jeopardy: Yake Axa, supra
note 72 at paras 145-8.

201 See discussion in Part B.1.

202 The Constitutional Court has stated that where there are gaps
in the law with respect to the regulation of consultation with Indig-
enous peoples, the state must proceed in accordance with constitu-
tional standards lest its actions be deemed unconstitutional even if
it has complied with applicable statutes: STC No 0022, supra note 98
at para 26. Also see nfra note 213.
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sue remains deeply problematic. The 1992 expropria-
tion provisions of the Mining Law were not modified
following the 2011 Right to Consultation Law, thereby
contributing to a situation of regulatory incoherence
that puts Campesino Communities’ rights at risk.””
Moreover, recent expropriation laws that aim to sup-
port large development projects have failed to include
provisions that would protect Indigenous and Campesi-
no land.*™ In 2015 a law regulating expropriation more
generally was modified so that it could be read to apply
to Campesino and Native Communities’ lands.*” Like
the 1992 Mining Law, the 2015 general expropriation law
fails to stipulate appropriate conditions and procedu-
res for meaningful consultation with Campesino Com-
munities. It also implements nearly identical expedited
procedures, including the extraordinarily limited fifteen-
-day window for negotiating compensation followed,
failing this, by the imposition of an agreement.” In
this context, Indigenous and Campesino communities
in Peru continue to demand that the state must, at a
minimum, undertake free, prior and informed consulta-
tion with them prior to transferring their land interests
ovet to resoutce companies.?”’

In sum, the legal status quo in Peru continues to be

203 This situation is described in greater detail in Part A.1.

204 See: Law No 30025, Law that facilitates the acquisition, expropria-
tion and possession of real property for infrastructure works and declares the
public need for the acquisition or expropriation of real property affected by the
excecution of diverse infrastructure works (2013). This law allows private
investors to acquire land for infrastructure projects and permits spe-
cial procedures for expropriation. Also see: Law No 30327, Law for
the promotion of investment for economic growth and sustainable development
(2015). This law simplifies the procedures for obtaining easements
and expropriations of “unoccupied” land, which could include the
untitled land of Campesino Communities.

205 Legislative Decree No 1192, supra note 185 as modified by
Legislative Decree No 1210, Modification of the Tenth Final Complemen-
tary Disposition of 1egislative Decree No 1192 (2015).. The modifica-
tion retains an exemption for Indigenous peoples from the law’s ex-
propriation provisions but changes the earlier version by removing
Campesino Communities from this exemption, presumably in ac-
cordance with the state’s position that Campesino Communities are
not Indigenous: see Ruiz Molleda, “Sexto paquetazo”, supra note X.
206 Decreto Legislativo No 1192, supra note 185, art 20.

207  See for example: “Reconocen que servidumbres petroleras es-
tan sobre territorios indigenas”, Servicios de Comunicacion Intercultural,
(28 November 2016), online: https:/ /www.servindi.org/actualidad-
opinion/28/11/2016/reconocen-que-servidumbres-petroleras-se-
encuentran-sobre-territorios. Communities are also demanding that
consultation occur prior to granting mineral concessions: “Todas las
concesiones mineras deberan ser consultadas a las comunidades”
Servicios de Comunicacion Intercultural (24 November 2016), online:
https://www.servindi.org/actualidad-noticias/24/11/2016/todas-
las-concesiones-mineras-deberan-ser-consultadas-las-comunidades.

one where Campesino and Native land are subject to
expropriation laws that do not account in any way for
their right to meaningful free prior and informed con-
sultation. In light of this reality, the questions raised in
the Negritos action are certainly constitutionally signifi-
cant and require urgent judicial consideration.

The fourth contribution of the Negritos amparo ac-
tion to substantive law in Peru moves beyond the pro-
cess required before expropriating Campesino Commu-
nity land (consultation and in some cases consent) to
address the matter of Campesino Communities’ rights
to equitable compensation. Part A.1 told the story of
how, using the legal instruments of expropriation and
easement, Yanacocha received title and/or full access
rights to a combined total of just over 1200 hectares of
Negritos communally titled land in exchange for a total
payment of approximately US$ 48,000. The company
subsequently mortgaged the expropriated property for
financing loans totaling US$ 85 million.

At a minimum, Peruvian and international law tre-
quires fair compensation where Campesino communal
land is expropriated.”® As such, the meaning of fair
compensation in this context must be explored. Clearly
a meaningful process of free and informed consultation
prior to a proposed expropriation is essential to deter-
mining the terms of fair compensation. According to
the Inter-American Court, fair compensation for any
limitation on Indigenous property rights in favor of
private investment includes the right to participate in

2 209

the creation of a “development plan”. Moreover,

the state must guarantee that Indigenous communities’

9 Peru’s Constitu-

reasonably benefit from the plan.”'
tional Court has similarly stated that where expropria-
tion occurs to facilitate resource extraction, Indigenous
peoples’ right to compensation includes the right to an

equitable share in the profits and benefits®' and that

208  See Constitution Political del Pern, 1979, arts 2(2), 2(15), 125, 163;
Supreme Decree No 004-92-TR, Regulation of Chapter V1I — Economic
Regime for the Campesino Communities General Law (1992), art 167; Amer-
zcan Convention, art 21(2).

209 Saramaka, supra note 72 at para 129, interpreting article 21(2)
of the Awmerican Convention.

210 Ibid [emphasis added]. This fits with a line of jurisprudence
at Peru’s Constitutional Court to the effect that the state has an ob-
ligation to correct inequalities generated by the free market, while
private parties have an obligation to exercise their freedoms with so-
cial responsibility: STN No 03343, supra note 98 at para 22; STC No
00020-2005-PI/TC and 00021-2005-P1/TC (27 September 2005) at
para 17; STC No 0008-2003-A1/TC (11 November 2003) at para 4.
211 STC No 03343, supra note 98 at para 34. Equitable benefit in-
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a failure to ensure equitable compensation is actiona-
ble 212
that land has a special spiritual and cultural significance

These standards are rooted in the recognition

for Campesino Communities and its loss can put their

very existence as such into jeopardy.”?

Drawing on this international and domestic jurispru-
dence, the Negritos ampare action argues that the expro-
priation and easement in favor of Yanacocha violated,
not only the Community’s right to consultation, but also
its right to fair and equitable compensation. Part A.1
of this paper recounted the Negritos Community’s con-
tinued social and economic deprivation in the face of
Yanacocha’s extraordinary profitability over more than
two decades. Moreover, the meaning of fair and equi-
table compensation remains pertinent in Peru. While
the mining laws, consultation law, and expropriation
laws referenced throughout this section all regulate in
some regard the potential transfer of communal land
interests to private companies, none of these laws have
addressed Indigenous and Campesino rights to equita-
ble compensation.

Unfortunately, the legislative trend in Peru is to spe-
cifically curtail the concept of equitable compensation.
The most explicit example of this is the recent 2015
expropriation law. It expressly states that property, in-
cluding Campesino and Indigenous property, can only
be valued in terms of its commercial value, fixed by the
value, present and future, of any existing improvements
and crops being cultivated at the time that the acquisi-
tion ot the expropriation is solicited.”* This provision
has the effect of precluding any consideration of the
post-expropriation profitability of the property. Mo-
reover, this same law specifically prohibits calculating
compensation by taking into account “non-economic”
valuations, such a property’s cultural, social and spiritual

significance to its owner.*”

Undoubtedly, this economic approach is a disadvan-
tage for Peru’s Indigenous and Campesino Communi-
ties who generally do not have large amounts of capital

cludes participation in the extractive activities and sharing of profits:
ibid at para 39; STC No 0022, supra note 98 at para 33.

212 STC No 0022, ibid at para 52. A 2005 environmental law
also provides that Indigenous peoples, Campesino and Native Com-
munities have the right to equitable compensation when the state
grants third parties the right to exploit resources on their land: Law
No 28611, supra note 70, art 72.3.

213 b

214 Decreto Legislativo No 1192, supra note 185, art 13.1.

215 bud.

and who mostly use their land for subsistence purposes.
It also directly disadvantages Communities if they chose
not to cultivate certain tracts of land for conservation
or other reasons. Most importantly, the preclusion of
equitable compensation and non-economic valuations
flies in the face of the jurisprudence of Peru’s Constitu-
tional Court and the Inter-American Court, which have
both directly prohibited a purely economic approach
to compensating Indigenous peoples for limitations or
losses of property interests.”’® In this context, the Ne-
gritos case stands to make an important contribution by
presenting the court with the opportunity to analyze the
right to equitable benefit in a well-documented factual
matrix.

3.5.3 Legal Remedies for Dispossession

The claims made in the Negritos action ultimately
require inquiry into the nature of the remedies available
in an amparo proceeding in response to a dispossession
claim such as that of the Negritos Community. The
question of remedy is of major constitutional signi-
ficance given the lack of jurisprudence in this area in
Peru. It critically goes to the heart of law’s potential
as an instrument of justice in these circumstances. Es-
pecially given the significance of the procedural, subs-
tantive and practical obstacles to the Negritos claim, it
is important to be clear about what is at stake and what
might be accomplished by the Community’s decision to
resort to domestic courts against the odds. In this light,
questions of remedies in the context of the Negritos
claim allow for an important reflection on the possibi-
lities and limitations that shape law’s ability to redress
Indigenous dispossession in the global economy.

In its written submissions, the Negritos Communi-
ty must request action from the court (petitorio) on the
basis of the facts and allegations presented in its case.
Section B.1 of this paper explained that the remedial
focus of Peru’s amparo cause of action is on the protec-
tion and restoration of constitutional rights. As such,
the Procedural Code neither mandates nor prohibits a mo-
netary damages award to the claimant as compensation
for violations. Rather, it empowers the Court to issue
a declaration ordering the cessation of the offending
action and the restoration of the claimant to its original
position prior to the violation. The amparo process is

216 See supra notes 208 through 213.

KAMPHUIS, Charis. Litigating Indigenous Dispossession in the Global Economy: Law’s Promises and Pitfalls. Revista de Direito Internacional, Brasilia, v. 14, n. 1, 2017 p. 164-224

\S]

08



restorative in that the objective is “to restore the enjoy-
ment of the plaintiff’s injured right, reestablishing the
situation existing when the right was harmed, by elimi-
nating or suspending, if necessary, the detrimental act

or fact.”?"

To this end, the Court may also order the
defendant to perform a positive action in the case of

proven omissions.

These are the statutory parameters that shape the
nature of the remedies that the Negritos Community
may request if the Constitutional Court finds in its fa-
vor on the merits of its case. Within this framework,
the Negritos legal team fashioned four specific remedies
that attempt to redress the injustice of the Community’s
dispossession in terms that fit the scope of the court’s
remedial power in an azparo action. These proposed re-
medies reflect a preliminary effort to explore the ques-
tion of what might be required, practically speaking, in
order to take the Negritos Community’s justice claims
and its right to remedy seriously. Given the Peruvian
courts’ limited consideration of Indigenous property
rights to date, there does not appear to be any domes-
tic case law directly on point. As such, this discussion
of remedies refers to relevant Peruvian commentary as
well as statements of international human rights bodies.

The first available remedy would be a declaration
that the Ministry of Energy and Mining and Yanacocha
Mine violated the Negrtios Community’s rights (as des-
cribed above) and failed to fulfil their obligations to the
Community under the Peruvian Constitution and inter-
national law. This first step would form the basis for
the second remedy, namely a declaration that the adminis-
trative decisions that purported to eliminate or diminish
the Community’s communal property rights and legal
existence are null and void. This includes the Ministry’s
approval of the expropriation and mining easement.

Building on these first two remedies, as a #hird step,
the court could restore the Negritos Community to its
original position before the violations by declaring that
it remains a legal person and rightful property owner
of the Reserve Area (Llagaden), the expropriated area
(Pampa Larga) and the area subjected to a mining ea-
sement in favor of Yanacocha. This third order could
include recognition of the Community’s right to parti-
cipate in the benefits of the mining activity taking place
on its land and to be equitably indemnified for the da-
mage it has suffered due to past violations of it proper-

217  Brewer-Carfas, supra note 89 at 279.

ty rights and the illegal occupation of its property since

the early 1990s for the purposes of mining activity.”'®

Finally, to secure the ongoing protection of the Ne-
gritos Community’s rights in light of Yanacocha’s occu-
pation of its land, the court could add a fourth order re-
quiring the company to negotiate an agreement with the
Community. Such an agreement would govern the ter-
ms of the co-existence of the mining company and the
Community in light of the Community’s rightful ow-
nership of the land upon which the company conducts
some of its key operations. * The court should specify
that the negotiation of this agreement must be conduc-
ted in accordance with the principles of constitutional
and international law that define the Community’s right
to equitable compensation and equitable benefit in re-
turn for the loss of its land to mining activity.

To ensure that the company commits to such nego-
tiations, the court could impose a fine or penalty if the

20 However, it could also

company refuses to comply.
take a more proactive approach, by ordering the suspen-
sion of all mining activities that impact the Community’s
property interests until such an agreement is reached.”!
A proactive approach may be important in light of the
severe nature of the rights violations and the extraor-
dinary power imbalance between the parties. It would

incentivize Yanacocha to take its negotiations with the

218 Citing a report of the Peruvian national Ombudsmen, Sulca
Huamani also concludes that mining operations, even when author-
ized by the Ministry of Mining, are illegal if they have not met the
constitutional standard of free, prior and informed consent or con-
sultation, as the case may be: Daniyar Sulca Huamani, “Acceso a las
tierras comunales y le conflicto sociambiental: el Caso Majaz” (2008)
Palestra del Tribunal Constitucional: Revista de Doctrina y Jurispru-
dencia 3(9) 135 at 145. Also see supra note 202.

219  The Community may decide to negotiate an agreement to
govern present day operations given that the mine is already estab-
lished and its impacts can only be mitigated. The Peruvian State
could of course elect to re-expropriate the Community’s property
but this would require conformity with the general rules that govern
expropriation in addition to due regard for the Community’s status
as a Campesino property holder under Peruvian Constitutional and
international law.

220 Constitutional Procedural Code, art 22.

221 There is at least one example of an international human rights
body ordering the temporary suspension of a foreign-owned mine
in response to a petition brought by Indigenous communities in
Guatemala alleging rights violations, including property rights viola-
tions: Inter-American Commission on Human Rights, PM 260-07
“Communities of the Maya People (Sipakepense and Mam) of the
Sipacapa and San Miguel Ixtahuacan Municipalities in the Depart-
ment of San Marcos, Guatemala” (May 20, 2010 revised December
7, 2011), online: http://www.oas.otg/en/iachr/decisions/precau-
tionary.asp under 2010, PM 260-07.
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Community seriously and reach an agreement, there-
by protecting the Community’s right to property and
equitable compensation. Of course, if it is difficult to
reach an agreement expeditiously, at the Community’s
discretion the suspension of mining operations could
be lifted by way of an interim agreement predicated on
the consolidation of a longer-term agreement.

These proposed remedies are structured to acknow-
ledge that, while the amparo is a public law rights-protec-
ting cause of action, some of the Negritos Community’s
specific rights claims have distributive consequences. In
particular, this refers to the right to equitable compen-
sation for damage to its property and to an equitably
share of the profits generated by resource extraction.
The legal remedies described above address this throu-
gh a combination of orders that recognize rights, resto-
re rights and require the company to do the same, in-
cluding by applying economic pressure on the company
through a suspension order.

This discussion of remedies makes apparent the fact
that, in problematizing the Negritos story of disposses-
sion by raising rights claims rooted in constitutional and
international human rights law, the Negritos case taps
into deeper questions regarding judicial remedies for
past wrongs. More specifically, in fashioning a reme-
dy for dispossession, courts are often forced to address
a material conflict between rights rooted in public law,
due in this case to the claimant’s special status as a Cam-
pesino Community, and rights rooted in private law,
acquired here by the mining company through the law
of contract and property.”* In this context, Peruvian
constitutional experts have advocated for the principle
that private law rights must give way to constitutional ri-
ghts where there is a conflict.** Statements from intet-
national human rights bodies have similarly concluded
that the state should suspend a company’s private rights
to exploit a natural resource where its operations have
been approved and undertaken without fully respecting

222 While contract and property rights enjoy constitutional pro-
tection in Peru, they nonetheless originate in private law: see Po/itical
Constitution of Pern, 1993, arts 62, 70. The constitutional right to
property in Peru is limited by the state’s power to expropriate prop-
erty for reasons of national security or public necessity.

223 Roger Arturo Merino Acufia, “La Tutela Constitucional de la
Autonomia Contractual. El Contracto Entre Poder Piblico y Poder
Privado” in E/ Derecho Civil Patrimonial y Derecho Constitucional (Gaceta
Juridica, 2009) 43; Roger Arturo Merino Acufla, “Legitimando el
Abuso en el Contrato: El Pleno Casatorio Sobre Transacciéon Ex-
trajudicial y los Contratos Contaminados” (2010) Actualidad Civil y
Procesal Civil, Normas Legales 221.

the rights of affected Indigenous communities.”* Even
those who argue that private rights should be insulated
from public law remedies for historic injustice none-
theless qualify their argument to those cases where the
private rights-holders are “morally innocent”, having
acquired their rights many years after the original viola-
tions.” Undoubtedly where the private rights-holder is
also the original rights violator, as alleged in the Negri-
tos Community’s action against Yanacocha, this reaso-
ning should not apply.

4, ConcLusioN: DispossessioON RESEARCH AND
LAw RerorM AGENDA

This case study told the story of how one domestic
legal system in Latin America responded to an Indige-
nous dispossession claim that fundamentally challenges
the legal arrangements underpinning the operations of
a large and profitable foreign-owned gold mine. In con-
clusion, I will summarize the practical consequences of
this study for those who seek to continue the work of
studying and problematizing Indigenous dispossession
in the global economy. This includes by advancing ri-
ghts claims in domestic and international legal fora in
order to support Indigenous communities confronted
with unwanted models of resource extraction. In this
section, I outline this study’s two most significant fin-
dings, along with their potential consequences for na-
tional and international law reform and future compa-
rative research. The first set of findings relate to the
study and problematization of dispossession using hu-
man rights law. The second set speak to the litigation
of dispossession in domestic and international courts. 1

224 In 2010, the Committee of Experts on the Application of
Conventions and Recommendations (CEACR) of the International
Labour Organization (ILO) recommended that the Peruvian State
“suspend the exploration and exploitation of natural resources
which are affecting peoples covered by the Convention until such
time as the participation and consultation of the peoples concerned
is ensured through their representative institutions in a climate of
full respect and trust, in accordance with Articles 6, 7 and 15 of the
Convention”, see: ILO, Committee of Experts on the Application
of Conventions and Recommendations, Report of the Committee of
Experts on the Application of Conventions and Recommendations (Report
11, Part 1A), International Labour Conference, 99™ Session, 2010
(ILO: 2010) at 784.

225 One example is Jeremy Waldron concept of supersession:
Burke A. Hendrix, “Historical Injustice, Rawlsian Egalitarianism,
and Political Contestation” (2014) 27 Canadian Journal of Law &
Jurisprudence 73 at 74.
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will describe each area in turn.

First, this paper demonstrates the strategic value
of accumulating a critical mass of empirically infor-
med systematic studies of the legal processes of In-
digenous dispossession in the global economy. In the
preceding pages, I relayed the story of the Negritos
Community’s dispossession and resistance, making an
effort to tell this story in its larger social, legal, eco-
nomic and political context. I also analyzed this story
systematically in order to describe the “dynamics of
dispossession”. While this description is rooted in the
Negritos Community’s experience, it has the potential
to contribute to further comparative study and theori-
zing of dispossession in the global economy. Although
every Indigenous community’s dispossession story has
its own specificities, systematic and comparative studies
may reveal patterns. More studies are needed of the
mechanics of how legal processes facilitate, maintain
and enforce the dispossession of local communities in
the global economy and a comparative review of exis-
ting studies may be in order.”

Not only can this mode of inquiry be useful for
specific communities, studies of this kind can present
a powerful challenge to the contemporary model of
global resource extraction, revealing the extent to whi-
ch it is predicated on relations of dispossession. The
strength of communities’ efforts to challenge the ethics
and legality of the relations that underlie global resour-
ce extraction will depend in part on the quality of the
evidence behind each dispossession story. Uncovering
(and interrogating) a company’s official claim to legality
is a critical starting point.

This paper also described how the Negritos legal
team drew on constitutional and international human
rights law to develop a legal framework for problema-
tizing the Negritos Community’s dispossession. It de-
picts how the expansion of Indigenous rights principles
in international law complements existing constitutional
frameworks and jurisprudence in Peru to create a re-
latively robust set of standards and rights for proble-
matizing dispossession and making a claim for remedy.
These principles, enforceable in the jurisdiction, include
the right to communal property, the right to free, prior
and informed consultation and in some cases consent,
the right to legal personhood, and the right to bene-

226 See Anaya, supra note 3; Engle, supra note 71; Rodriguez-Ga-
ravito & Rodriguez-Franco, supra note 11; Parmar, supra note 11.

fit equitably from resource extraction activities. Most
importantly from the perspective of Negritos Com-
munity members, these principles speak to their lived
experience of dispossession and they offer a language
for challenging their material loss of property and legal
personhood, as well as their alleged consent to these
processes. Thus, at least at the level of principle, the
Negritos experience suggests that human rights law can
be a useful frame for translating dispossession concerns
into legal and political claims.

Despite this, the state has failed to respond to the
Negritos Community’s claims and the domestic courts
have become the Community’s last resort. This paper
tells the story of how the Negritos Community has at-
tempted to give practical effect to its Campesino Com-
munity rights. This provides an important opportunity
to examine the available causes of action that might
channel dispossession claims to local (and international)
courts. While much is known about the expansion of
Indigenous peoples’ substantive rights internationally,
much less is known about how these rights are opera-
tionalized in domestic legal systems. As the Negritos
Community discovered, Peru’s domestic legal system
offers a single cause of action, the amparo action, for
presenting a claim to local courts alleging violations of
constitutional Campesino rights and international hu-
man rights law.

Rights are only meaningful if processes and mecha-
nisms exist whereby communities can advance their
substantive claims before legal decision makers. In the
process of litigating its case, the Negritos Communi-
ty encountered multiple hurdles in the courtroom.
Among these, the limitation period has emerged as the
most significant procedural obstacle. To date, domestic
courts in the Negritos case have ignored other possible
approaches to the limitation period requirement, op-
ting for an interpretation that would have required the
Community to bring its legal claim within sixty days of
purportedly signing the documents that transferred its
land to the company. I have argued that the courts’ in-
terpretation of the limitation period requirement in the
Negritos case is doctrinally unnecessary in that it was
open to the court to conceptualize the impugned rights
violations as ongoing actions or omissions. Perhaps
more importantly, I have argued that if the court deci-
des to draw conclusions with respect to an Indigenous
claimant’s knowledge and capacity at the admissibility
phase of a dispossession claim, it must consider the-
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se concepts in context and in light of Indigenous ri-
ghts case law. To do otherwise is problematic from an
equitable perspective because it ignores the power dy-
namics that characterized the processes that lead to the
Community’s dispossession. To date, the courts in the
Negritos case have been unwilling to substantively con-
sider the factors that impacted the Community’s know-
ledge and capacity to bring its claim in a timely fashion.

Rather, the courts in the Negritos case have ultima-
tely relied (at least to date) on the same formalist, su-
perficial view of consent that Yanacocha put forward
in its submissions. Thus, a certain irony emerges. The
Community is attempting to access the court in order to
assert a rights framework that includes the right to free
and informed consultation, and in some cases, consent.
The facts of the case provide strong evidence sugges-
ting that the signatures procured on the documents in
question fall far short of meeting the free and informed
standard being developed in international law and in
Peruvian domestic law. The irony is that the Commu-
nity is precluded from a substantive consideration of
its consent-related allegations due to the operation of
a formalist notion of consent in the limitation period
analysis at the admissibility stage.

This observation lays the groundwork for this
paper’s second major finding. The expansion of Indi-
genous rights frameworks in both domestic and inter-
national law is undoubtedly important and, as described
above, these statements of principle seem capable of
effectively problematizing relations of dispossession.
However, this expansion of substantive rights recogni-
tion has not been accompanied by a parallel concern
for the development of appropriate and accessible ju-
dicial procedures and legal remedies. Communities’
legal claims are successful not only because they have
good facts and are decided with robust substantive ri-
ghts frameworks. Crucially, they must also be able to
package themselves into a recognizable domestic cause
of action and navigate the associated procedural requi-
rements. Access to justice is of course as contingent
on appropriate procedures as it is on rights statements
and enforcement. Arguably international and domes-
tic lawmakers have been insufficiently attentive to the
procedural aspects of the assertion of Indigenous and
Campesino rights, and particularly property rights, in
domestic courts. This observation applies in particular
to contexts where the claims relate to past violations
associated with established projects.

In Peru, despite the existence of promising state-
ments of law, there is no specific constitutional proce-
dure for the litigation of Campesino and Indigenous ri-
ghts claims. When the Negritos Community attempted
to bring its rights claim using the only cause of action
that ostensibly applied, the associated procedural rules
proved susceptible to the re-introduction of formalist
concepts of consent. Thus, the rules of procedure the-
mselves have become a new site of political and legal
struggle. This suggests that appropriate public law me-
chanisms, procedures and principles must be developed
to prevent courts from dismissing Indigenous rights
claims at the procedural phase of legal proceedings on
the basis of formalistic notions of consent. More re-
search is needed to identify whether or not substantive
Indigenous rights frameworks and remedies are simi-
larly inaccessible in other domestic legal systems in the
Americas. There may be good reason to believe that
this issue is systemic given that the Peruvian amparo as a
cause of action is similar to ampare proceedings in other

countries across Latin America.??’

Law reform may be
needed to design new mechanisms, or to make availa-
ble mechanisms more accessible and responsive to the
reality of Indigenous claims, especially claims of past
rights violations. 1f this does not happen, the Negritos
experience teaches that existing domestic rights protec-
tion mechanisms will work to simply reinforce the dy-
namics of power and exclusion that give rise to rights

violations.

Importantly, this Indigenous rights-based critique
of domestic procedure and access to justice in Peru has
its international counterpart with international conse-
quences. This paper has described how the Negritos
case unfolded in parallel with the emergence, at the
turn of the millennium, of a body of inter-American
jurisprudence that acknowledges Indigenous rights.
However, these rights might only be claimed before the
Inter-American Commission or Court in accordance
with certain procedural requirements. Perhaps most
significant is the long-standing exhaustion of remedies
requirement: all claimants must exhaust available reme-
dies in their domestic legal system, albeit with some ex-

228

ceptions.” Thus, the expansion of Indigenous rights

227  See generally Brewer-Carfas’ comparative study of the amparo
proceedings across numerous Latin American countries: s#pra note
89.

228  Rules of Procedure of the Inter-American Commission on Human
Rights, art 31(1). The exceptions to the exhaustion of remedy re-
quirement are: (i) the domestic legislation does not afford due pro-
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recognition in the inter-American system has not been
accompanied by, at least on its face, any changes to the
procedural requirements that Indigenous groups must
meet in order to operationalize these rights.

Yet the Negritos case study reveals that an osten-
sible domestic cause of action may in practice include
procedural requirements that are interpreted to create
an insurmountable obstacle for Indigenous disposses-
sion claims. The Negritos example is important becau-
se it documents how a community can become caught
in a web of procedural requirements that threaten to
effectively frustrate its capacity to assert its substantive
rights claims before any court of law, either domesti-
cally or internationally. There is potentially a kind of
misalignment between inter-American procedures and
statements of Indigenous rights on one hand, and on
the other, the complex domestic legal and political ter-
rain that Campesino and Indigenous communities must
navigate in an effort to simply identify a cause of action
and convince a court to admit their claim and consider
it on the merits. Due to the exhaustion of remedies
requirement, where an ostensible cause of action exits
these domestic efforts are a necessary prerequisite, even
if they are ultimately fruitless, before a community may
appeal to an international human rights body, like the
Inter-American Commission.

This points to a potential area of future public inter-
national law research focused on the admissibility deci-
sions of the Inter-American Commission in response
to Indigenous rights related petitions. 1f the domestic
mechanisms available for actualizing Indigenous rights
in the region are systematically and seriously deficient,
more research is needed to identify how this reality is
informing, or should inform, admissibility rules at the
inter-American level. For example, how has the Inter-
-American Commission applied the exhaustion of re-
medies requirement (and its exceptions) to petitions
presented by Indigenous communities in the Americas?
Can a systematic pattern of deficient local remedies be
observed across the petitions presented to date? If so,
how should the Commission respond in its admissibili-
ty determinations? Are specialized admissibility consi-
derations or rules warranted for Indigenous rights pe-

cess of law [art 31(2)(a)]; (ii) the party alleging violation has been
denied access to the remedies under domestic law or has been pre-
vented from exhausting them [art 31(2)(b)]; (iii) there has been un-
warranted delay in rendering a final judgment under the aforemen-
tioned remedies [art 31(2)(c)].

titions?  Should the Commission develop substantive
principles to inform debate over the domestic causes
of action and procedural rules that would ensure In-
digenous communities meaningful access to their local
courts?

As a stand-alone case study, the Negritos case can-
not answer these questions; rather it can only help to
pose them. While a single case study will always have
inherent limitations, one of the strengths of the Negti-
tos study is the depth and detail of information compi-
led over more than a decade. As such, it offers a unique
window into the interaction between the domestic legal
system, a Campesino Community, and a transnational
mining company, where enforceable Constitutional ri-
ghts and international human rights are at stake. It tells
us that the incorporation of international public law,
and specifically rights related to Indigenous communal
property, into the domestic sphere, can trigger impor-
tant access to justice problems due to the absence of
appropriate procedural rules. More detailed empirical
and longitudinal studies of other cases and contexts are
needed to identify the extent to which these problems

? 1In this work, it would be im-

extend beyond Peru.?
portant to distinguish between the proactive use of the
courts to resist the imposition of a project, and recour-
se to the courts in order to remedy past violations and

dispossession.

The Negritos case study depicts a particular form
of legal practice in contemporary conditions of econo-
mic globalization. At the broadest level, it represents
an attempt by activists to use international human rights
concepts to address issues of global economic justice.
This activism must be informed by a conception of the
nature of the problem it seeks to address and of course
such an exercise is always contentious and complex.

229  Although there are a number of studies of Indigenous and
other communities in Latin American using domestic courts to ad-
dress concerns related to resource extraction, none of these offer
the detail and depth described here. Moreover, many of these de-
pict examples of communities resorting to the courts in order to
proactively prevent a proposed mining project, rather than examples
of efforts to remedy past violations: see generally supra note 10.

230 Karen Engle published an extensive study of the strug-
gle within the Indigenous rights movement over international law
strategies for addressing “the problem”. She sees the history of
the movement primarily in terms of a struggle between framing
the problem as the right to self-determination and the right to cul-
ture. While she understands the right to property as a derivative of
the right to culture, she also observes how the property frame has
the potential to advance certain elements of the self-determination
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In the amparo action, the Negritos Community’s con-
cerns were primarily framed as violations of communal
property rights. This was in part due to the nature of
the available documentary evidence. Perhaps with other
forms of evidence, other legal frames could have been
adopted, such as cultural rights or environmental rights.
However, as stated above, the Negritos experience su-
ggests that there is significant value in framing cases of
this kind as struggles over property in particular. The
property lens reveals the material, corporeal, aspect of
foreign mining activities, where land is taken, transfer-
red, occupied and exploited in the midst of people,
communities and livelihoods. In the Negritos case, the
property lens was powerful because it allowed the Com-
munity to challenge the very legality and the legitimacy
of Yanacocha’s mining operations, and arguably by ex-
tension, the global status quo of transnational resoutrce
extraction as described in this paper’s introduction.

In the first paragraphs of this conclusion I refer-
red to the importance of studying dispossession in the
global economy and the promise that human rights law
seems to hold as one problematizing frame for this en-
deavor. However, at the same time, the procedural obs-
tacles in the Negritos case point to a potential weakness
or irony of property claims as a human rights claims.
In a market economy, property is traded through con-
tracts, usually in exchange for money. This exchange of
course is predicated on some notion of consent. Le-
gitimate property transfers must be consensual. Where
they are not consensual, they must be justified in the na-
tional public interest, as in the case of expropriation.”!
The Negritos study reveals how slippery the notion of
consent can be, not only in relation to substantive rights
matters, but also at the procedural stage of legal procee-
dings. The case law and literature cited in Part B.3 of
this paper emphasize that for Indigenous communities
the question of consent is never merely a matter of for-
mal information transfer, but can only be understood in
a cultural, social, historical context and with attention to
different ways of knowing. In the Negritos case, to date
the courts, the state and the company have all accepted
the idea that, in exchange for practically nothing, the
Community consented to the elimination of all of its
communal land interests, any other community right or

agenda, namely control over land and resources: see Engle, supra
note 71.
231 Political Constitution of Pern, 1993, art 70; American Convention,
art 21(2).

interest, and its very existence in law.

In one view, the Negritos case study is perhaps an
extreme example due to the time period of the propet-
ty acquisitions in question. In today’s Latin America,
arguably few communities occupy a position compa-
rable to that of the Negritos Community in the eatly
90s: most have at least heard about the pitfalls of large
scale foreign mining and many have relatively greater
access to information and supportive civil society ac-
tors. However, these changes are a matter of degree.
Communities in Latin America and foreign resource
companies continue to encounter each other in the con-
text of vastly unequal power relations. The widespread
resource related social conflicts described in this paper’s
introduction reveal that, politically speaking, the terms
and meaning of consent remain very much unsettled,
notwithstanding the growing international Indigenous
rights case law.

In this light, many of the deeper questions in the
Negritos case maintain their relevance. Of particular
importance is the question of just how free consent can
be under current conditions, not only of unequal power
relations, but where the rules of property and contract
that ultimately govern these relations remain squarely
in the political economy of neoliberal capitalism. Even
where Communities are relatively better resourced and
equipped to negotiate with companies, it can be difficult
to escape a model that pushes toward the commodi-
fication of rights, exchanging monetary compensation
in return for permission to exploit resources.” One
important commonality between the Negritos case and
the circumstances of present day resource conflicts is
that few communities have real choices and control
over outcomes when it comes to proposed resoutrce
projects and the legal frameworks that determine who
has ultimate decision making power.”’

232 See for example: Ibironke Odumosu-Ayanu, “Foreign Direct
Investment Catalysts in West Africa: Interactions with Local Con-
tent Law and Industry-Community Agreements” (2012) 35 North
Carolina Central Law Review 65; Colin Samson, “Canada’s Strategy
of Dispossession: Aboriginal Land and Rights Cessions in Compre-
hensive Land Claims” (2016) 31(1) Canadian Journal of Law and
Society 87.

233 TFor an Indigenous rights critique of the dominant global re-
source extraction model, see Anaya, supra note 3. Popular referenda
in Latin America represent one attempt to establish and advocate
for another source of law and decision making power. For just two
of many examples see: McGee, supra note 10; Shin Imai et al, supra
note 10. This is not just a developing country issue. Indigenous
controlled project assessments and decision-making processes that
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Property has come to occupy this ambivalent space,
as a foundational right in Indigenous rights frameworks
as well as in the neoliberal economic system. This paper
previously described how, in Peru and in many other
countries in the region and around the world, Indige-
nous rights and neoliberal legal (foreign investment)
projects have unfolded almost in parallel. The Negritos
case study reveals that the slippage between these two
worlds often occurs in the context of the struggle over
the meaning of consent, crystalized in this study in ar-
guments over how to apply the limitation period. While
this paper has advocated for progressive interpretations
of limitation period laws, or other Indigenous appro-
priate procedural reforms, in the background we are
always confronted with the possibility that in order to
approximate global social justice, we must address and
transform the system of property that generates the
very injustices we seek to redress.”* This raises ques-
tions about whether or not, or under what conditions,
human rights, and Indigenous property rights more
specifically, can be liberating, or conversely, whether or
not even the most robust procedural reforms will none-
theless somehow fail to convert law into an instrument
of justice for the dispossessed.

In the meantime, while we contemplate how we mi-
ght change the legal structures of the global economic
system, or while we strategize legal responses to the glo-
bal governance gap described in this paper’s introduc-
tion, we must bear in mind one final lesson from this
study. As we reach to global debates and work toward
structural changes, we must nonetheless remain groun-
ded in the struggles of the dispossessed. This involves
thinking critically, conscientiously and consulting as we

situate themselves outside of the state’s jurisdiction are also growing
in Canada. For two examples see: Stk’emlupsemc te Secwepemc
Nation, Media Release, “Stk’emlupsemc te Secwepemc Nation
(SSN) says No to KGHM Ajax Mine and Yes to Healthy People
and Environment” (4 March 2017), online: http://miningwatch.
ca/sites/default/files/2017-03-ssnajaxdecisionrelease_0.pdf; Tsleil-
Waututh Nation, Media Legal Backgrounder, “Tsleil-Waututh Na-
tion (TWN) Legal Challenge to the National Energy Board’s (NEB)
review of Kinder Morgan Trans Mountain Pipeline and Tanker Pro-
ject” (2 May 2014), online: http://www.twnation.ca/en/~/media/
Files/Press%20Releases/ TWN%20-%20NEB%20-%20Legal %20
Backgrounder%20-%20CLEAN_VAN_LAW-1461360-v4.ashx.
234 Engle, supra note 71 at 274-8; David Kennedy, “The interna-
tional human rights movement: part of the problem?” European
Human Rights Law Review 3 (2001) 245; David Kennedy, “The In-
ternational Human Rights Regime: Still Part of the Problem?” in
Ole Windahl Pedersen, ed, Examining Critical Perspectives on Human
Rights (Cambridge University Press, 2013) 19.

craft legal frames for problematizing relations of dis-
possession. It requires using law to fight practices and
ideologies that would treat the dispossessed as irrele-
vant, nonexistent, invisible, or deserving of their fate.
At the same time, we must be realistic that even the
most committed communities may become weak and
divided after decades (or centuries) confronting rela-
tions of power and exploitation. And even when our
efforts feel futile in the face of what we confront (de-
lays, corruption, formalism), we must continue to sup-
port communities” demands that their local legal syste-
ms be efficient, fair, equitable and accessible. May we
be creative and courageous in our pursuit of remedies,
reparations and a new order of legal relations.
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ReEsumEe

Le r6le du droit international des investissements est bien connu dans
le monde entier. Afin de développer I’économie interne d’un pays, il est
nécessaire d’obtenir des fonds étrangers dans le cadre d’un investissement
quelle que soit la nature de I'activité. Les législations nationales concernant
I'investissement étranger, tres souvent désignées sous I'appellation « codes
d’investissements », continuent sans doute a avoir une importance concrete
sur le traitement des investissements étrangers, dans la mesure ou I'Etat
demeure compétent pour réglementer Uentrée et le développement des in-
vestissements sur son territoire, méme en présence d’une convention inter-
national. A cet égard, Le pré-investissement, se definit comme I’ensemble
des opérations en rapport avec un investissement en train de se réaliser
sur le territoire de I’Etat d’accueil, concerne des normes sur admission et
Iétablissement dudit investissement. Dans le cadre d’'une comparaison entre
les Etats-Unis, la France et I'Iran sur Padmission des investissements étran-
gers (pré-investissement) est trés remarquable de point de vue de la souve-
raineté de I'Etat ou Pinvestissement va se développer.

Mots clés: Investissement. I.’admission. Pré-investissement. Le traitement.
Etranger

ABSTRACT

The role of international investment law is well known throughout the
world. In order to develop the internal economy of a country, it is necessary
to obtain foreign funds in the context of an investment whatever the nature
of the activity. National laws on foreign investment, often referred to as the
«investments codey, still probably have practical importance on the treat-
ment of foreign investment to the extent that the state remains competent
to regulate Entry and development of investment in its territory, even in the
presence of an international convention. In this regard, the pre-investment,
defined as all operations in connection with an investment in being realized



on the territory of the host State, respects standards for
the admission and establishment of that investment. In
the context of a comparison between the United States,
France and Iran on the admission of foreign investment
(pre-investment) it is very remarkable in the view of the
sovereignty of the state of the point where the invest-
ment will develop.

Keywords : Investment. Admission. Pre investment.

Treatment

1. INTRODUCTION

Le droit international de linvestissement est sans
doute aujourd’hui 'une des matiéres les plus importan-
tes du droit international. Le réle du droit international
des investissements est bien connu dans le monde entiet.
Afin de développer I'économie interne d’un pays, il est
nécessaire d’obtenir des fonds étrangers dans le cadre
d’un investissement quelle que soit la nature de Pactivité
(construction, extraction, mise en place de réseaux de
distribution d’eau ou d’électricité, mais aussi assurance,
tourisme, etc.). Malgré cette nécessité, un regard rétros-
pectif sur I’évolution des investissements internationaux
suffit a démontrer que le cadre juridique de ces investis-
sements comprend une variété de normes 2 la fois natio-
nales et internationales. Les législations nationales con-
cernant 'investissement étranger, tres souvent désignées
sous I'appellation « codes d’investissements », continuent
sans doute a avoir une importance concréte sur le trai-
tement des investissements étrangers, dans la mesure ou
I'Etat demeure compétent pour réglementer I'entrée et
le développement des investissements sur son territoi-
re, méme en présence d’une convention international'.
Le pré-investissement, c’est-a-dire 'ensemble des opé-
rations en rapport avec un investissement en train de se
réaliser sur le territoire de I’Etat d’accueil, concerne des
normes sur 'admission et I’établissement dudit investis-
sement. A ce sujet, on ne saurait s’étonner que la consi-
dération de la souveraineté de I'Ftat ot Iinvestissement
va se développer, soit invoquée®.En effet, tout Etat est

1 LEBEN, (Ch.). Le droit international des affaires. Paris:PUF 6éme
édition. 2003. p.114-115.

2 CARREAU, (D); JUILLARD, (P). Droit international économ-
ique. Paris: Dalloz, 2010. p. 402-407; dans ce sens, on peut donner
I'exemple de « Foreign Investment and National Securtiy Acky adopté le 28
février 2007 en droit américaine. Cette normativité a apporté beau-
coup de changement vis-a-vis du CFIUS («the committe on foreign

souverain pour définir sa politique économique et orga-
niser son espace économique, ce qui demande un strict
controle de 'admission des investissements ayant leur
origine a I’étranger. Cela peut certainement étre effectué
par Iétablissement de certaines obligations particulieres
a faire par les investisseurs étrangers qui veulent se pla-
cer sur le territoire (licences ou permis d’autorisation ou
d’habilitation préalables), en vertu du droit interne de
IEtat. Mais les exigences de I’économie internationale
ainsi que les exigences de la promotion des investisse-
ments ont pourtant conduit les Etats vers une atténua-
tion de I'exercice de leur souveraineté.

A cet égard le role des Etats-Unis représentant d’un
pays de systeme juridique de Common Law est tres re-
marquable.

Dans le cadre d’une comparaison entre les Frtats-
-Unis et la France s’appuyant sur le droit international
de linvestissement, et plus précisément sur I'admission
des investissements étrangers (pré-investissement), nous
pourrions donc poser I'idée d’une opposition entre une
Amérique libérale et une France protectionniste’.

Aujourd’hui, aux Etats-Unis comme en France, la
question de 'admission des investissements étrangers
parait principalement se poser autour de la question
plus ou moins concernée de la sécurité nationale.

Néanmoins, si en France il ne s’agit que de quelques
articles —auxquels il est d’ailleurs assez peu fait référence
—du Code monétaire et financier, aux Etats-Unis cet-
te problématique est parfaitement centrale. Elle a été
Pobjet d’une succession de lois et d’affaires d’Etat, vé-
ritable champs de bataille politique et licu de toutes les
crispations®.

A cet égard le CFIUS (Committee on Foreign In-
vestment in the United States), a originellement été créé

investment in the united statesy), lequel, a la suite d’une enquéte,
doit faire une recommandation au président, qui dispose de 15 jours
pour prendre une décision. Le CIFUS soit convaincre, le président
qu’il existe des preuves tangibles que I'investissement étranger est
susceptible de menacer la sécurité nationale. Enfin, sur le fond, le
«Foreign Investment and National Security Act» élargit la notion de «sé-
curité national» afin d’y inclure celle de «sécurité national». Voir
MILSTAJN, (A). Zadmissibilité des investissements étrangers: comparaison
Etats-Unis/France. Paris: université paris 1, p. 44-45

3 SERVAN-SCHREIBER, Pierre. Approche comparée des investisse-
ments internationanx entre la France et les FtatsUnis. Paris: ’'Université
Paris 2 Panthéon-Assas, 2012

4 MILSTAJN (A), L'admission des investissements étrangers. Comparai-
son Etats-Unis/ France, Mémoire du Master 2. Paris: Université Paris 1
Panthéon Sorbonne, 2011. p.16
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pat Executive Order n° 11,858 de 1975 afin de survei-
ller et d’évaluer I'impact des investissements étrangers
aux Etats-Unis. La particularité du CFTUS en tant que
comité inter-agences est que ces agences ont initiale-
ment des vocations différentes et parfois méme oppo-
sées puisque I'on en retrouve aussi bien certaines dont
le champ d’action concerne la défense ou la sécurité in-
térieure, alors que d’autres ont vocation 4 promouvoir
et a favoriser 'ouverture du commerce et des politiques
d’investissement’.

En 2014, les Etats-Unis confirment leur position
de premier émetteur mondial d’investissement direct
étranger (désormais IDE). I’Union européenne, malgré
les difficultés qu’elle traverse, demeure la destination
privilégiée des IDE américains. Les Ftats-Unis perdent
en 2014 leur position de principale destination des IDE
au monde, en faveur de la Chine. La baisse notable de
Pattractivité des Ftats-Unis sur la derniére décennie in-
quiete I'administration américaine qui développe des
opérations de promotion du territoire américain com-
me terre d’accueil des investissements étrangers®.

De lautre coté la France accueille sur son sol le
7¢m stock mondial ’IDE entrants (729 Md$ a la fin
2014 selon la CNUCED), derricre les Etats-Unis, la
Chine et le Royaume-Uni. En 2015, les entrées d’IDE
en France progressent tres fortement, a 40 Md€ (apres
11 Md€ en 2014), atteignant leur niveau le plus élevé
depuis 2008. Cette hausse est liée a la réalisation en
2015 de plusieurs opérations importantes, au premier
rang desquelles la fusion Lafarge-Holcim’. Selon Ma-
thias Audit, le droit francais en mati¢re d’investissement
international serait généralement attaché a une «situa-
tion géopolitique particuliere, notamment l’existence
larvée ou déclarée d’un conflit armé ou d’une crise éco-
nomique »*. ILa premiere loi francaise concernant de
Iinvestissement international est édictée le 28 décem-

5 THE COMMITTEE on Foreign Investment in the United
States. Disponivel em:<https://www.treasury.gov/resource-center/
international/Pages/Committee-on-Foreign-Investment-in-US.
aspx>.

6 DOSSIER Investissement direct étranger des Fitats-Unis
en 2014. Disponivel em: <http://www.tresot.economie.gouv.
fr/12904_les-investissements-directs-ctrangers-des-Etats-Unis-
en-2014>.

7 INVESTISSEMENTS étrangers en France. Disponivel em:
<http:/ /www.tresor.economie.gouv.fr/investissements-etrangers-
en-france>.

8 Droit des investissements internationaux. Régime du droit in-
terne », Jurisclasseur de droit international, fasc. 572-55.

bre 1966°. Elle est liée aux relations financieres avec
Iétranger. Ses modalités d’application ont d’abord été
déterminées par le décret n°67-78 du 27 janvier 1967
supportant spécialement des investissements étrangers
en France et des investissements francais a ’étranger
soumis a déclaration ou a autorisation préalable'”.

En Iran, 'investissement étranger s’est formé plus ou
moins parallelement aux évolutions de l'investissement
dans les autres pays. Toutefois, le processus d’évolution
de Iinvestissement direct de Pétranger en Iran a été
confronté a des difficultés résultant des changements
politiques mouvementés connus dans ce pays. Malgré
la grande variation du prix du pétrole aux cours de
ces dernicres années, le niveau de I'épargne nationale
ne suffisait pas et les ressources suffisantes en vue de
I'investissement en Iran n’avaient pas un niveau satis-
faisant. Par conséquent, faute des sources financieres
suffisantes et en raison du besoin de technologies en
Iran, lattraction des investissements directs étrangers a
da étre prise en compte. Avant 1932, 'investissement
étranger en Iran se faisait souvent sous la forme de con-
cession de privileges aux étrangers. Apres la nationali-
sation du pétrole en Iran et jusqu’en 1955, les Iraniens
n’avaient pratiquement enregistré aucun investissement
étranger, a cause de la crainte de la nationalisation et de
Iinstabilité de la loi. La donne en la matiere changera
ensuite avec I'adoption par le parlement, fortement en-
couragé en ce sens par les investisseurs étrangers, d’une
loi'". A Tappui de cette loi, le nombre des investisse-
ments étrangers entrants en Iran s’est accru. A partir de
1956, Iactivité des sociétés multinationales a connu une
véritable progression. Apres la Révolution iranienne, et
en raison de certaines évolutions comme la guerre, la
nationalisation et la confiscation des investissements,
I'approbation de la nouvelle loi constitutionnelle et
I'apparition des ambiguités et des doutes en matiere

9 FRANCA. Loz #° 66-1008 du 28 décembre 1966. relative aux re-
lations financieres avec I’étranger. Disponivel em: <https://www.
legifrance.gouv.fr/affichTexte.dorcid Texte=]J ORFTEXT000000880
207&categorieLien=cid>

10 FRANCA. Déeret n°67-78 dun 27 janvier 1967. FIXANT LES
MODALITES D’APPLICATION DE LA L.OI 661008 DU 28-12-
1966 RELATIVES AUX RELATIONS FINANCIERES AVEC
I’ETRANGER. Disponivel em: <https://www.legifrance.gouv.fr/
affichTexteArticle.do?id Article=LEGIARTI000006637286&cid Tex
te=JORFTEXT000000877280>.

11 LA LOI de 1955 concernant de la promotion et la protection
de linvestisseur étranger en Iran. In: EFTEKHAR, (R.). les modifica-
tions des traités bilatéranx d'investissement de I'lran a la lumiére des développe-
ments récentes du droit de l'investissement, Mémoire dn Master 2. 'Téhéran:
Université Shahid Beheshti, 2009. p.10-13
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d’investissement étranger, I'environnement a changé au
détriment de I'investissement étranger. A cette époque,
non seulement I'lran n’avait pas réussi a attirer les inves-
tissements étrangers, mais en plus, certains investisse-
ments des précédentes années avaient été annulés et res-
titués aux pays investisseurs. Il existait depuis longtemps
des traités d’amiti¢, de commerce et de navigation avant
la naissance des traités bilatéraux de I'investissement. Le
premier traité d’amitié, de commerce et de navigation a
été conclu entre la France et les Etats-Unis en 1788'%. Le
premier traité bilatéral d’investissement a quant a lui été
conclu entre ’Allemagne et la République Dominicaine
en 1959, L’Iran a signé avec plusieurs Etats un traité
d’amitié, de commerce et de navigation'. Aujourd’hui,
il existe toujours une relation économique avec ces
Etats mais sous la forme d’un traité bilatéral. C’est avec
I’Allemagne que 'Iran conclut son premier traité bi-
latéral de l'investissement le 6 avril 1968. Cependant,
apres ce traité, 'Iran n’a pas été tres actif dans ce do-
maine sur la scéne internationale jusqu’en 1995 ; année
a partir de laquelle il signera plusieurs traités bilatéraux
d’investissements *(désormais TBI).

12 VANDEVELDE, (K. J.). United States treaties. Oxford: Oxford
university press, 2009. p.19-20

13 DOLZER, (R); STEVENS (M). Bilateral Investment Treaties.
Boston: Martinus Nijhoff Publishers the Hague, 1995. p. 1

14 Le traité de I'lran avec la Chine en 1920, le traité de I’lran avec
la Pologne en 1927, le traité de I'Iran avec I’Allemagne en 1929, le
traité de I’lran avec la France en 1929, le traité de I'Iran avec I'Italie
en 1929 et en 1950 aussi, le traité de I'Iran avec Finlande en 1931,
le traité de I'lran avec la Suisse en 1934, le traité de I'lran avec
PAutriche en 1959, le traité de I'Iran avec le Pakistan en 1950, le
traité de I'Iran avec le Liban en 1953, le traité de I'Iran avec la Syrie
en 1954, le traité de I'Iran avec I’'Espagne en 19506, le traité de I'Iran
avec I’Ethiopie en 1968, le traité de I'Iran avec le Malaisie en 1968, le
traité de I’Iran avec la Corée du sud en 1969, le traité de I’lran avec
la Turquie en 1969.

15 LeTBI de I'lran avec ’Arménie en 1995, le TBI de I'Iran avec le
Belarus en 1995, le TBI de I'Iran avec le Tadjikistan en 1995, le TBI
de I'Iran avec le Pakistan en 1995, le TBI de I'Iran avec le Kazakhstan
en 1996, le TBI de I'Iran avec le Turkménistan en 1996, le TBI de
I'Iran avec ’'Ukraine en 1996, le TBI de I'Iran avec le Yémen en 1996,
le TBI de I'Iran avec le Bosnie-Herzégovine en 1996, le TBI de I'lran
avec le Kirghizstan en 1996, le TBI de I'lran avec I’Azerbaidjan en
1996, le TBI de I'Iran avec la Turquie en 1996, le TBI de I'Iran avec
le Liban en 1997, le TBI de I'Iran avec ’Afrique du Sud en 1997, le
TBI de I'Iran avec la Syrie en 1998, le TBI de I'lran avec la Suisse en
1998, le TBI de I'lran avec la Pologne en 1998, le TBI de I'Iran avec
le Coré du sud en 1998, le TBI de I'Iran avec la Bulgarie en 1998, le
TBI de I'Iran avec I'Italiec en 1999, le TBI de I'Iran avec le Qatar en
1999, le TBI de I'Iran avec le Soudan en 1999, le TBI de I’Iran avec le
Croatie en 2000, le TBI de I'Iran avec ’Ouzbékistan en 2000, le TBI
de I'Iran avec la Chine en 2000, le TBI de I'Iran avec la Macédoine
en 2000, le TBI de I'Iran avec le Maroc en 2001, le TBI de I’Iran avec
I’Autriche en 2001, le TBI de I’Iran avec la Tunisie en 2001, le TBI

Normalement, les TBI sont adoptées sur une base
de réciprocité, ce qui suppose Pexistence de flux croi-
sés d’investissements entre les parties contractantes. Par
exemple, le modele européen de TBI comporte souvent
une clause dite « d’encouragement » (article 2) des in-
vestissements a la manicere suivante : « Chacune des parties
contractantes antorise et encourage, dans le cadre de sa législation
et des dispositions du présent accord, les investissements effectués
par les nationanx et sociétés de l'antre partie sur son territoire et
dans sa Zone maritinie ».

Cette clause d’encouragement des investissements n'a
pas la portée de libérer 'admission des investissements
des ressortissants d’une partie contractante sur le territoi-
re de autre partie contractante. Ein fait, cet article permet
a chaque législation le soin de réglementer les formalités
exigées a "admission des investissements étrangers.

Compte tenu de I'accord de Vienne entre I'Iran et les
Pays de 5+1 sur la question nucléaire en 2015, 'adoption
une approche libérale comme celle les Etats-Unis pour
I'admission des investissements étrangers est plus favo-
rable en droit international de Iinvestissement car ca
apporterai une protection plus vaste aux investisseurs
étrangers sur la base des normes international comme le
traitement national et la clause de la nation plus favorisé.
Tandis que 'approche francaise serai encadré de plus en
plus avec Iidée de protectionnisme.

2. L'impAcT DES TBI SUR LA QUESTION DE PRE-
INVESTISSEMENT

Dans presque la moitié des TBI iraniens, les parties
se sont engagées a fournir a I'investisseur étranger des

de I'Iran avec le Bangladesh en 2001, le TBI de I'Iran avec ’'Oman en
2001, le TBI de I'Iran avec la Romani en 2002, le TBI de I'lvan avec la
Malaisie en 2002, le TBI de I'Iran avec I’Allemagne en 2002, le TBI de
I'Iran avec le Coré du nord en 2002, le TBI de I’Iran avec le Bahrein
en 2002, le TBI de I'Iran avec 'Espagne en 2002, le TBI de I'lran
avec le Finlande en 2002, le TBI de I'Iran avec la France en 2003, le
TBI de I'lran avec I’Algérie en 2003, le TBI de I'Iran avec I’Ethiopie
en 2003, le TBI de I'Iran avec la Serbie en 2003, le TBI de I’ltan avec
le Monténégro en 2003, le TBI de I'Iran avec le Venezuela en 2005,
le TBI de I'Iran avec le Moldavie en 1995, le TBI de I'Iran avec le
Philippine en 1995, le TBI de I'lran avec le Zimbabwe en 1999, le
TBI de 'Iran avec le Sti Lanka en 2000, le TBI de I'Iran avec la Grece
en 2002, le TBI de I'Iran avec 'Indonésie en 2005, le TBI de I'Iran
avec la Suede en 2005, le TBI de 'Iran avec la Koweit en 2006, le TBI
de I'Iran avec I’Afghanistan en 20006, le TBI de I'Iran avec le Libye en
2000, le TBI de I'Iran avec le Chypre en 2009, le TBI de I'Iran avec
le Viét Nam en 2009.
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16, Dans certains des TBI ira-

conditions appropriées
niens, cet engagement a été manifesté dans le cadre des

lois des pays d’accueils'”.

Dans le TBI entre I'Iran et la France, les parties
n’ont pas précisé ce type d’engagement mais ont opté
pour des mécanismes pratiques pour linvestisseur
étranger. Il s’agit par exemple de engagement relatif
a lautorisation d’entrée, de séjour, de voyage, de travail
et d’embauche. Ce type de disposition peut apporter
des nouveaux concepts pour le future et nous pouvons
proposer ces types de la clause au sein des TBI avec les
autre pays et surtout apres la conclusion de ’accord de
Geneve a la suite du programme nucléaire.

Dans tous les TBI iraniens les parties s’engagent
aussi a accueillir Iinvestisseur étranger sauf dans un
TBI ou les deux Etats n’ont pas manifesté leur inten-
tion'®. Pourtant dans le protocole de ce traité les par-
ties s’engageaient a donner 'autorisation a 'investisseur
étranger. Dans le TBI de I'Iran avec I’Allemagne
et la France, les parties précisent que laccueil de
linvestisseur étranger sera effectué par I'autorité com-
pétente de pays d’accueil en espece OIETAI (Organi-
sation d’investissement et d’assistance économique et
technique de I'Iran). Dans le TBI entre I'lran et la Tur-
quie, les deux Etats déclarent leur intention d’accueillir
I'investisseur étranger a la condition que soit garantie
une protection égale vis-a-vis les investisseurs des pays
tiers. Autrement dit, ils demandent une protection abso-
lue conformément aux normes du droit international et
la clause du traitement de la notion plus favorisé.

Dans tout les TBI iraniens, la question de
lautorisation de linvestissement a été précisée sauf
dans les deux TBI", que les parties n’ont pas abordé a
ce sujet. Les TBI iraniens, ont toujours eu pour référen-
ce, la loi interne pour la demande de I'autorisation de
investissement étranger.”” Dans le TBI de I'Iran avec

16 Les TBI de I'Iran avec Corée du sud, I’Ethiopie, le Ven-
ezuela, I’Algérie, I’Autriche, la Corée du nord, le Qatar, la Chine,
I’ Allemagne, le Bahrein, ’Ouzbékistan, le Malaisie, la Tunisie, I'talie,
le Bangladesh, le Soudan, le Liban, la Serbie, le Monténégro, 'Oman,
I’Afrique du sud.

17 Les TBI de I'Iran avec la Suisse, la Macédoine, la Corée du sud,
I’Ethiopie, le Venezuela, I’Algérie, I'’Autriche, la Coré du nord, le Qa-
tar, la Chine, I’Allemagne, le Bahrein, I’Ouzbékistan, la Tunisie, I'Italie,
Bangladesh, le Liban, la Serbie, le Monténégro, I’ Afrique du sud.

18 Le TBI de I'Iran avec ’Arménie en 1995.

19 Le TBI de I'Iran avec le Malaisie en 2002 et Le TBI de I'lran
avec ’'Ukraine en 1996.

20  Les TBI de I'Iran avec I’Ethiopie, I’Algérie, la Corée de nord, le
Bahrein, ’Ouzbékistan, la Tunisie, la France, ’Allemagne, la Corée

certains Etats, les parties ont donné quelques exemples
pour présenter les différents types de 'autorisation®.

Dans le TBI entre I'Iran et la Finlande, les deux Etats
soulignent que l'autorisation de l'investissement étran-
ger doit étre en conformité avec la politique nationale du
pays d’accueil. Afin d’illustrer le sujet, on peut donner
quelques exemples qui peuvent étre intéressants pour
linvestisseur étranger dans le futur TBI, par exemple
'autorisation pour embaucher des personnes qualifiées
de nationalité étrangere pour le poste de PGD, ou dis-
tribuer une licence, ou I'autorisation pour la conclusion
des contrats transferts de technologie ou les contrats
commerciaux ou administratifs. On peut également ra-
jouter 'autorisation pour le séjour et 'administration de
projet de I'investissement.

Mais, les TBI conclus par les Etats-Unis, en con-
sidération du principe du traitement national (TN) et
du traitement national plus favorisé (TNF), prévoient
normalement la liberté d’admission des investissements
dans les termes suivants : « Chaque partie s'engage d mainte-
nir un climat favorable, sur son territoire, anx investissements des
nationanx et sociétés de ['antre partie contractante; Chaque partie
contractante permettra, notamment, ['établissement et l'acquisition
de ces investissements a des termes et conditions qui lenr garanti-
ront un traitement non moins favorable que le traitement qu'elle
garantit, dans des circonstances analogues, a ses propres natio-
naux et Sociétés, on aux nationaux et sociétés de pays tiers, si ce
dernier traitement est plus favorable »*.

En vertu de cet article, et au contraire du modéle
européen, les Etats contractants appliquent le principe
de TN traitement national et de la NPF tant a la phase
de pré-investissement qu’a la phase de l'investissement
elle-méme (post-établissement). En fait, ces différences
de systémes ont été I'un des raisons importantes pour
arriver a la création de PAMI®.

du sud, le Qatar, ’Afrique du sud, la Macédoine, 'Oman, la Serbie,
le Monténégro, la Pologne, le Liban, le Bangladesh, I'Italie, le Maroc,
I’Espagne, la Roumanie, le Bosnie, Herzégovine, le Tadjikistan, le
Turkménistan, le Kirghizstan, le Venezuela, I’Azerbaidjan, la Croatie,
la Bulgarie, la Corée du sud.

21 Les TBI de I'Iran avec I’Azerbaidjan, la Corée du sud, la Suisse,
la Finlande, la Roumanie, I’Allemagne, la France.

22 U.S DEPARTAMENT OF STATE. Farmers Begin a new Sea-
son with hope. Disponivel em: <Www.state.gov>.

23 JUILLARD, (P).A propos du déceés de PAMI. AFDI, 1998. p.
595-612; VADCAR, (C).Le projet d’Accord multilatéral sur linvestissement:
problématique de I’adhésion des pays du Sud. JDI, 1998. p. 9-44;
KODAMA, (Y). The Multilateral Agreement on Investment and its
legal implication for newly industrializing economies. JWT, v. 32, n.
4, p. 21-40, 1998.
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En ce qui concerne le droit francais, les relations
financieres entre la France et Pétranger sont libres
conformément a larticle 1..151-1 du code monétaire
et financiere. Toutefois, conformément aux disposi-
tions de l'article 1..151-3 du code précité, sont soumis a
'autorisation préalable du ministre chargé de I’économie,
les investissements en France qui participent a I’exercice
de l'autorité publique ou relevent des activités de nature
a porter atteinte a ordre public, a la sécurité publique
ou aux intéréts de la défense nationale ou des recher-
che, de production ou de commercialisation d’armes, de
munitions, de poudres et substances explosives. Le code
monétaire et financier (article R.151-1 et suivant) définit
précisément la nature de ces activités.

Cette disposition nous démontre une approche res-
trictive et semblable au droit iranien par rapport au mo-
dele américain qui est basé sur une liberté plus avantageu-
se pour l'investisseur étranger. Parce que selon larticle
5-7 de la loi 2001 sur 'encouragement et la protection
de linvestisseur étranger, la demande d’acceptation et
lautorisation de l'investissement sera délivrée apres
I'approbation du Conseil de Iinvestissement étranger
dans le cadre de 'OIETAI*. Nous pensons qu’une

24 ARTICLE 5. - I’Organisation est 'unique instance officielle
responsable de Iencouragement des investissements étrangers en
Iran et de la vérification de toutes les questions relatives aux inves-
tissements étrangers. Toutes les demandes des investisseurs étrang-
ers relatives a la réception, a l'entrée, a 'emploi et a la sortie des
capitaux doivent y étre soumises; ARTICLE 6. - Pour vérifier les
demandes objet de I'article (5) et en décider, se réunit un conseil dit
le Conseil de I'investissement étranger préside par le Vice-ministre
de I’économie et des finances, qui se charge en méme temps de la
direction générale de I’Organisation, et compose du Vice-ministre
des Affaires étrangeres, du Vice-président de I’Organisation nation-
ale de la gestion et du plan, du Vice - gouverneur de la Banque
de la République islamique d’Iran et, le cas échéant, des adjoints
des ministeres concernes. Quant a la demande d’acceptation,
I'autorisation de I'investissement est délivrée apres 1’approbation du
Conseil et la confirmation et la signature du Ministre de ’économie
et des finances. Lors de I'acceptation de I'investissement étranger, le
Conseil doit respecter les termes de P'article 2 de la présente loi; Re-
marque. - [’Organisation est tenue, aprés une étude préliminaire,
de mettre les demandes d’investissement, accompagnées de son avis,
en discussion au Conseil au plus dans un délai de 15 jours suivant
leur réception. Le Conseil doit étudier lesdites demandes et noti-
fier par écrit sa décision définitive au plus tard dans un délai de 1
mois a compter de leur mise en discussion; ARTICLE 7. - En vue
de faciliter et d’accélérer la procédure relative a I'acceptation et a
Iactivité des investissements étrangers dans le pays, tous les organ-
ismes concernes tels que le Ministére de I’économie et des finances,
le Ministere des Affaires étrangeres, le Ministere du commerce, le
Ministére du travail et des affaires sociales, la Banque d’Iran, 1’Ad-
ministration des douanes, le Registre des sociétés et de la propriété
industrielle et le Département de la protection de I'environnement

approche américain sera dans lintérét des futurs TBI
iraniens parce que l'investisseur étranger sera traité avec
des normes internationaux et en égalité de traitement
avec les investisseurs internes de ’Etat d’accueil.

Certains TMI ont autorisé cependant de garan-
tir la tendance vers l'assouplissement des mesures
d’admission des investissements internationaux dans
Poptique de les encourager. Ainsi, le traité sur la Charte
deI’énergie protege aussi bien la phase de I’établissement
que la phase post-établissement, si bien que le systéme
ne prévoit pas une obligation de résultat pour ce qui
examine I’étape d’admission des investissements.

Lrarticle 10 du traité sur la Charte de Iénergie pré-
cise en effet que chaque partie contractante encourage
et crée des conditions stables, équitables, favorables et
transparentes pour la réalisation d’investissement. Ces
conditions contiennent I’engagement d’accorder, a tout
instant, un traitement loyal et équitable, une protection
et une sécurité constante ne comportant aucune entra-
ve résultant notamment de mesures déraisonnables ou
discriminatoires.

Le traité dispose en outre que Chaque partie doit
essayer d’accorder aux investisseurs des autres parties
contractantes, la réalisation d’investissements dans sa
zone, le bénéfice du traitement national ou du traitement
le plus favorable réservé a des investisseurs tiers. Nous
pensons que les obligations du traitement national et du
TNF restent d’application restreinte dans la mesure ou
les parties contractantes n’ont pas vraiment une obliga-
tion de résultat, et ils doivent faire tous des efforts pos-
sibles et ils ont seulement un devoir d’encouragement a
I’égard de I'investisseur étranger. Compte tenu de la po-
sition actuelle de I'Iran qui est membre observateur de
ce traité, il faut une modification dans le cadre de la loi
2001 concernant la loi sur ’encouragement et la protec-
tion de I'investissement étranger en particuliere Iarticle
5 et 7 de cette loi afin d’attirer de plus les investisseurs
étrangers dans les domaines d’énergies.

En revanche, les dispositions relatives au traitement
national (article 1102) et au traitement de la NPF (ar-
ticle 1103) contenues dans PALENA, ont un caracte-
re plus contraignant. Parce qu’ils prévoient que cha-

sont tenus de nommer, par la signature de la plus haute autorité,
un représentant muni de pleins pouvoirs aupres de ’Organisation.
Les représentants ainsi nommes seront reconnus comme agent de
relation et coordinateur des affaires entre 'organisme d’origine et
I'Organisation.

sein des traités bilatéraux d’investissements iraniens. Revista de
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que partie accordera ledit traitement aux investisseurs
et aux investissements d’une autre partie, concernant
I’établissement, I’acquisition, 'expansion, la gestion, la
direction, 'exploitation et la vente ou autre aliénation
de ces investisseurs ou investissements. Fgalement,
Particle 1106 interdit aux Etats parties d’imposer des
obligations propres en rapport avec I’établissement ou
a l'acquisition d’un investissement dans le territoire de
PEtat d’accueil. Ceci a évidemment pour effet de dimi-
nuer les entraves possibles que le droit interne des Fitats
pourrait imposer a I’établissement d’un investissement
provenant de I'étranger™.

Parmi les autres traités multilatéraux et régionaux
contenant des dispositions similaires, peuvent étre ci-
tés :

- Le Traité de libre-échange ci-apres (TLE) de 1994
entre la Colombie, le Mexique et le Venezuela (Article
17-03), par lequel le TN et le TNF sont accordés aux
investisseurs et investissements de 'autre partie, le droit
de chaque partie d’exiger certaines formalités en matie-
re d’établissement de I'investissement.

- Le cadre légal de PASENA (I’Association des na-
tions de ’Asie du Sud-est) sur la création d’une zone
pour le libre-échange et linvestissement internatio-
nal indique le TN a tous les investisseurs, alors que
le TNF seulement aux Etats membres. Et enfin les
principes APEC (Asie-Pacifique economic coopera-
tion) sur I'investissement comportent aussi des droits
a Iétablissement sur la base du TN et du TNE si bien
qu’ils ne sont pas revétus d’un caractére obligatoire®.

3. L'APPORT DE LA JURISPRUDENCE ARBITRALE
SUR CETTE QUESTION

Afin de bien comprendre la question il nous con-
vient de voir la position de la jurisprudence et les tri-
bunaux arbitraux, a ce propos l'affaire Mibaly ¢. / Sri
Lanka, un tribunal CIRDI a da pour la premiére fois
expliquer si certaines dépenses pré-contractuelles cons-
tituaient un investissement. En d’autres termes, cela

25 Les différentes exemples de controles exercés par les pays sur
'acces a leur économie national cités par cites par la CNUCED.
Admission and establishment, UNCTAD Series on issues in inter-
national investment agreements, 1999, p.8-10; IALENA prévoit
toutefois certaines réserve et exception citées a Iarticle 1108.

26 UNCTAD, 1996 a, vol. 11, p. 536.

consistait a savoir si certaines dépenses dans la pério-
de du pré-investissement pouvaient relever de la com-
pétence du Centre*. En I'espéce, la société américaine
Mihaly international Corporation avait acquis le bénéfice de
plusieurs lettres d’intention de la part de I’Etat du Sti
Lanka, relatif a un appel d’offres pour la construction
et Pexploitation d’une centrale électrique, sous la forme
d’un contrat BOT (Build, operate, transfer) *®.

Pendant des négociations la société avait fait de for-
tes dépenses afin de réaliser le contrat avec I'Etat du Sti
Lanka. Toutefois a la suite de son exclusion définitive
du projet, la société a intenté une action contre I'Etat
devant un tribunal CIRDI sur le fondement du TBI en-
tre les Etats-Unis et I’Etat du Sti Lanka, en réclamant le
remboursement des sommes engagées dans la phase de
négociation du projet. Le tribunal s’était déclaré incom-
pétent pour résoudre affaire, en considérant que les
sommes dépensées par la société ne constituaient pas
un investissement dans le cadre du TBI.

Pour parvenir a cette conclusion, la juridiction arbitra-
le avait en premier lieu analysé le caractere contraignant
des lettres d’intention émises par I’Etat. Dans la premié-
re lettre (letter of intent) PEtat acceptait un certain nombre
de principes concernant les bases de la négociation et
donnait a la société américaine une période d’exclusivité
de six mois pendant laquelle les parties devaient arriver
a un projet d’accord. La période d’exclusivité écoulée,
une nouvelle lettre fut envoyée a la société américaine
(lettre of agreement), dans laquelle les représentants du
Secrétariat pour Iinfrastructure et le développement
et linvestissement (SIDI) et le Conseil de Iélectricité
(Ceylon Electricity Board-CEB), lui affirmaient leur sanc-
tion des progres faits afin de compléter les conditions
résultant de la premiere lettre d’'intention (/ettre of intent).

Cependant ce nouveau document démontrait que
Pefficacité de la lettre en question (kettre of agreement)
était exposés a ce que le CEB puisse accorder avec la
société SAEC (South Asia Electricity company, ¢’est-a-dire
avec la société enregistré au Sri Lanka pour négocier
et administrer la distribution de Iélectricité. Enfin, une
troisieme lettre (letter of extension), a été émise en répon-

27 Mihaly international corrporation c.| Républigue démocratique socialiste
de Sri Lanka, ['affaire précité a la note n° 91.

28 BEN HAMIDA (W). Les contrats BOT a I’épreuve du nou-
veau droits des investissements internationaux, in Travaux du Cen-
tre d’étude et de recherche de droit international a 'accadémie de
droit international de la Haye. TDM, v. 4, issue 4, juillet 2007. Dis-
ponivel em: <www.transnational-dispute-management.com>
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se a la demande faite par la société américaine pour le
rétablissement de Iexclusivité du projet.

Cette troisieme lettre indiquait que le document ne
constituait en soi une obligation pour aucune des par-
ties, en dépit du fait qu’elle manifestait I'intention de
s’efforcer, autant que possible, a se conformer aux lois
et reglements applicables au Sri Lanka, afin d’aboutir
a un accord avec la société américaine. Apres analyse
de ces documents, le tribunal avait estimé qu’il n’y a ja-
mais eu de contrat entre les parties pour la construction,
'acquisition ou exploitation de l'usine électrique.

Concernant le TBI entre les Etats-Unis et le Sri
Lanka du 20 septembre 1991, le tribunal précise que
celui-ci comporte des normes relatives a la définition
de I'investissement ainsi que sur les conditions pour son
admission. Pourtant, comme remarqué par le tribunal,
la société demanderesse n’avait pas apporté de preuve
de Pinterprétation du traité ou de la pratique des Frtats
sur la possibilité que le pré-investissement et les dépen-
ses pour le développement soient acceptés comme un
investissement, en 'absence du consentement de I’Etat
d’accueil a la mise en ceuvre du projet. En d’autres ter-
mes, le tribunal n’avait pas exclu la possibilité qu’un
pré-investissement puisse étre protégé par le traité dans
certaines circonstances, sauf exclusion expresse prévue
par le traité”.

Au regard du texte du TBI, rien n’exclut la possi-
bilité de protéger les investissements dans leur phase
d’établissement et acquisition. De plus, I'article 1 pré-
voyait une définition large de l'investissement, incluant
t «(ii) une entreprise on des actions on d’antres intéréts dans une
S0ciété ou dans les actifs de celle-ci; (7ii) nne demande d’argent on
une demande de prestations ayant une valenr économique, et asso-
cibe d un investissement; tout droit conféré par la loi ou le contrat,
les licences et les permis, conformeément a la loi ».

Il ne fait donc aucun doute que la protection ac-
cordée par le traité n’était pas limitée a 'existence d’un
lien contractuel et que la société demanderesse aurait pu
demander une indemnisation sur le fondement, soit de
la création de la société SAEC, soit des dépenses asso-
ciées a I’établissement de son investissement, sous la loi
de ’Etat de Sri Lanka. Cette décision a été trés critiquée
par la doctrine, mais en réalité il ne pourrait étre repro-
ché au tribunal de ne pas avoir cherché a prouver que

29 Ph. Gruskin ¢./ Malasie, ICSID Case n°® ARB/99/3, Sentence du
27 novembre 2000, 5 ICSID Report, 2002,p. 484.

les dépenses réalisées par la société américaine étaient
couvertes par le traité.

Car il appartenait a cette société et non au tribunal
d’apporter la preuve que dans la mise en place d’un con-
trat de BOT, les dépenses avaient une valeur économi-
que lié avec un investissement, y comptis la création de
la société au Sti Lanka®. De plus, méme si le tribunal ar-
bitral s’était déclaré compétent sur le fondement d’une
définition large de I'investissement, il n’est pas str que
I'Etat eusse été condamné sur le fond.

En effet, pour que I'Etat d’accueil engage internatio-
nalement sa responsabilité, son comportement doit étre
contraire aux droits protégés par le traité. En Pespece,
il s’agissait de prouver qu’il n’avait pas consacré un trai-
tement juste et équitable vis-a-vis de I'investisseur, ou
qu’il aurait manqué a 'obligation du traitement national
(ou du TNF) au moment de Iétape de I’établissement
et de l'acquisition de I'investissement ; ce qui n’était pas
démontré en espece. Au contraire, il apparait que le Sti
Lanka lui avait donné un traitement conformément a la

pratique des Etats en matiére des contrats ou conces-
sion BOT.

I article 1T du TBI entre les Frats-Unis et le Sti
Lanka portant sur I'application du traitement juste et
équitable, du traitement national et du NPF précise : «
Aucune des parties ne pourra en aucune maniere altérer
par des mesures arbitraires et discriminatoires la ges-
tion, Popération, Ientretien, I'utilisation, la jouissance,
’acquisition, 'expansion ou la disposition des investis-
sements ..... sujet au droit relatif a I'entrée et au séjour
des étrangers, ressortissants de I'une des parties doi-
vent étre autorisés a entrer et a rester sur le territoire de
l'autre partie dans le but d’établir, développer, adminis-
trer ou conseiller sur 'exploitation d’un investissement
auquel ils, ou une entreprise de la premiere partie qui les
emploie, ont engagé ou sont sur le point d’engager une
quantité importante de capitaux ou d’autres ressources
.... Aucune des parties ne doit imposer des exigences
de performance en tant que condition de création,
d’expansion ou de maintien des investissements, qui exi-
gent ou exécutent les engagements aux biens d’experts
produits, ou qui précisent que les biens ou les services
doivent étre achetés sur place, ou qui imposent d’autres

30 BEN HAMIDA (W). The Mihaly v. Sri Lanka Case : some
thoughts relating to the status of pre investments expenditure. Infer-
national investment law and arbitration, Cameron, , p. 47-66, May, 2005.
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conditions nécessaires similaires »°'.

Dans laffaire W. Nagel c. / République tchéque, ré-
solue sous I’égide de I'Institut de la Chambre de Com-
merce de Stockholm, le tribunal arbitral avait refusé de
qualifier d’investissement un accord de coopération®.
L’investisseur avait alors introduit une instance d’appel
devantles juridictions suédoises (Svea Court of Appeal).
Ladite cour d’appel rejeta toutefois la demande sur la
base des mémes motifs que ceux retenus par le tribunal
arbitral, a savoir que I'accord ne conférait a I'investisseur
aucun droit pour 'obtention de la licence d’exploitation
du service de téléphonie mobile GSM™*.

En Tespece, il s’agissait d’un accord conclu entre
W. Nagel de nationalité britannique et 'une entreprise
publique tcheque en charge des télécommunications
(§RA), concernant 'obtention d’une licence de télépho-
nie mobile GSM. Exclu du projet, W. Nagel, a engagé
une action contre la République tcheéque sur le fonde-
ment du TBI signé entre cet Etat et le Royaume Uni le
10 juillet 1990. W. Nagel indiquait que la République
tcheque avait dérogé les obligations conventionnelles
car son investissement rentrait dans la catégorie des
créances de sommes d’argent ou des droit a la presta-
tion effectuée en vertu d’un contrat (Article 1(a)iii du
TBI) et ayant une valeur financiere.

Le tribunal arbitral s’était limité alors a I'analyse du
texte de I'accord de coopération pour déterminer si
celui-ci pouvait étre considéré comme un contrat avec
PEtat par lequel il serait accordé des droits ayant une
valeur économique ou financiere. Le tribunal avait noté
que I'accord n’obligeait pas les parties a une contribu-
tion financiere au projet. 1l exposait seulement que des
actions, des contributions de capital et des préts seraient
exigés une fois le consortium formé. La juridiction en
conclut donc que l'accord n’était quune étape prépa-
ratoire du projet qui était non contraignante pour les
parties. Par conséquent, il ne créait aucun droit ayant

une valeur économique pout le demandeur™.

31 U SDEPARTAMENT OF STATE. Farmers Begin a new Sea-
son with hope. Disponivel em: <Www.state.gov>.

32 WILLIAM, Nagel c. / République tcheque, Sentence du 9 sep-
tembre 2003, SCC Case n° 49/2002, 1 SAR, 2004, p. 145. Disponiv-
el em: <www.sccinstitute.com/uk>

33 WOLTERS (Y). The meaning of « investment in treaty dis-
putes: substantive or jurisdictional? Lessons from Nagel v. Czech
Republic and S.D. Myers v. Canada. JIWT & T, v. 8, n. 1, p. 175-185,
2007.

34 Selon le tribunal, « Comme indigué plus haut, I'engagement fondamen-
tal dans l'accord de coopération a été que les parties devraient travailler ensemble

Des lors, il semble approprié de s’interroger sur les
conditions dans lesquelles une attente légitime de la part
de 'investisseur peut exposer la responsabilité interna-
tionale de I’Etat. Est-ce que cette atteinte légitime ré-
pond a un principe général de droit ou est-ce quelle
doit étre envisagée selon du TBI ou TMI en question®?
Dans Paffaire S.D. Myers ¢. / Canada, le Canada affirmait
que Myers n’était pas véritablement un investisseur car
les sommes d’argent dépensées ne I'avaient été que pour
la publicité de ses services au Canada.

Et ladite société n’avait pas encore développé son in-
vestissement au Canada. En d’autre terme, Uentreprise
était dans une étape de préparation pour I’établissement
de son investissement au Canada. Fcartant cette argu-
mentation, le tribunal arbitral avait estimé que Myers
(SDMI) représentait bel et bien un investisseur ayant

réalisé un investissement au Canada sur la base de
PALENA®,

En outre, la solution de cette affaire améne 2
s’interroger sur les raisons pour lesquelles il fut con-
sidéré que Myers avait une attente lui donnant le droit
de réclamer une indemnisation a ’égard de I’Etat ca-
nadien. Dans le cas de Nage/, 'accord de coopération
n’était pas suffisant pour prouver la responsabilité inter-
nationale de la République tcheque. En effet en I'espéce,
Iinvestissement été effectué par le moyen d’une société
de droit local (Myers Canada), alors que dans I'affaire Na-
gel accord de coopération ne remplissait pas la notion
de bien ou d’investissement donné par le traité.

Egalement, il convient de préciser comme dans
Paffaire Mibaly, que le demandeur dans laffaire Nage/

dans le but d’obtenir une ..... licence. Il n'y avait pas, et ne pouvait pas, de
garantie que la licence serait en fait obtenne. Cela dépendrait du gonvernement, et
le gouvernement n’avait fait ancun engagement a cet égard. M. Nagel ne ponvait
Jaire plus que d'espérer que sa collaboration avec la société d’Fitat angmente ses
chances de participer a l'opération en République Tohéque, mais il ne pouvait
pas étre certain d’obtenir une licence. Bien qu'il ait été encouragé par diverses
remarques des ministres on des fonctionnaires du gonvernement ou par l'intérét
général qu'ils ont démontré dans ses plans, ce n'était pas suffisant pour élever
ses perspectives sur la base de I'accord de coopération an nivean d'une «attente
légitime» avec une valenr financiére ».

35 SNODGRASS (E). Protecting investor’s legitimate expecta-
tions: recognizing and delimiting a general principle. ICSID Rew, p.
1-58, 2006.

36 «Lors de la procédure, il y a eu un débat considérable quant a
savoir si Myers Canada rentrait dans une des catégories de la défini-
tion d’investissement. Preuve a été présentée pour démontrer que
SMDI a prété de Pargent a Myers Canada et que SMDI avait un
espoir qu’elle aurait part aux revenus ou aux bénéfices, s’il y en avait.
En fait, certains paiements pour les services ont été faits par Myers
Canada a SMDI ».
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n’avait pas présenté la preuve des apports en capitaux
ou en natute, a un projet d’investissement. Pourtant,
méme si des contributions et de dépenses dans I’étape
d’établissement de I'investissement, c’est-a-dire du pré-
-investissement, avaient été démontrées, on pense que
le TBI entre la République tcheque et le Royaume Uni
n’accordait pas une protection effective dans cette pé-
riode.

En effet, le TBI en question suit le modele francais
du TBIY, en ce qu’il comporte seulement une clause
d’encouragement des investissements, qui ne crée pas
une vraie obligation de résultat pour I’Etat. Iarticle I
est rédigé de la facon suivante: « Chaque partie contractante
enconrage et doit créer des conditions favorables ponr les investis-
seurs de lautre Partie contractante a investir des capitaux sur son
territoire sous réserve de son droit d'exercer les ponvoirs conférés
par ses lois ».

1l nous convient de rappeler que les normes con-
cernant le traitement national et le TNF (article III)
sont seulement applicables a la gestion, la maintenance,
I'usage et la jouissance des investissements. Rien n’est
dit concernant I’établissement et 'acquisition des inves-
tissements. En revanche, dans Paffaire Myers, PALENA
était applicable et tout dépendait des dispositions du
traité. On peut avouer Ueffet des traités bilatéraux, mul-
tilatéraux et régionaux sur la voie de la libéralisation des
normes qui régissent les investissements internationaux
du présent et du futur.

4., CONCLUSION

Les TBI iraniens sont proches aux TBI francais par-
ce que selon le code monétaire et financiere (article
151), il appartient aux autorités nationales de décider
Iintervention et I'autorisation de I'investisseur étranger.
Ce role en Iran est conféré au OIETAI (Organisation
d’investissement et d’assistance économique et techni-
que de I'Iran) qui décide selon les dispositions intet-
nes, alors que dans les TBI américains cette question
est traitée sur la base des normes TN et TNF dans la
phase de pré-investissement et I'oblige 'Etat d’accueil
a envisager la question de pré-investissement avec une

37 DRAFT agreement between the government of the republic
of france and the government of the republic of (..) on the re-
ciprocal promotion and protection of investments. Disponivel em:
<http:/ /italaw.com/documents/Model TreatyFrance2006.pdf>.

approche plus large. Cette approche va attirer les inves-
tisseurs étrangers au sein des TBI iraniens compte tenu
de l'accord de Vienne entre I'Iran et le groupe de 5+1

sur la question nucléaire.
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Resumo

A OMC tem um papel importante no aprimoramento da governanga dos
mecanismos de computa¢do na plataforma de comercializagio de bens ¢
servicos, de modo especifico a nuvem cibernética. Ao impor medidas como
a censura, normas de prote¢ao de dados privados ou a exigéncia de licengas
prévias para o funcionamento de empresas, governos costumam fundamen-
tar suas decisdes no imperativo de garantir a seguranca publica e assegurar
a defesa nacional. Os Estados geralmente optam por limitar os fluxos intet-
nacionais de dados ao promoverem esse tipo de regulacdo sobre a internet.
Ocorre que, ao fazé-lo, podem acabar por sufocar a rede, uma vez que a
economia que se desenvolveu em torno dela ¢ baseada na movimentac¢ao de
informagdes. Ademais, no ¢ raro que se promovam medidas protecionistas
camufladas, o que afronta as regras do comércio internacional.

Palavras-chave: OMC. Nuvem cibernética. Governanca. Barreiras comer-
ciais.

ABSTRACT

When imposing measures such as censorship, data protection laws or li-
censing requirements, governments tend to base those decisions on matters
of law enforcement or national security. States usually choose the option of
limiting the international flow of data when enforcing this sort of regulation
over the internet. It so happens that, by behaving that way, they may end up
chocking the network, once the economic model developed around it is ba-
sed on the information flows. Also, it not unusual that protectionist measu-
res are camouflaged, what represents an affront to the rules of international
trade. In that sense, it is worth investigating how the WTO can act so as to
improve the governance of cloud computing mechanisms.

Keywords: WTO. Cybernetic cloud. Governance. Trade barriers.



1. INTRODUCAO

O direito da Organizacio Mundial do Comércio
(OMC) advém de uma série de acordos firmados no
ambito da institui¢ao, cujo principal escopo ¢ a liberali-
zagdo do comércio internacional. As decisbes dos pai-
néis e dos 6rgios de apelacio estabelecem principios,
regras e métodos de interpretacao deste Direito, ao pas-
so que sua evolucdo é impulsionada por entendimen-
tos entre todos os membros, por acordos multilaterais
e pelas normas negociadas no momento em que NOVOS
pafses aderem 2 organizacio'.

O GATT (do inglés General Agreement on Tariffs
and Trade) ¢ o GATS (do inglés The General Agree-
ment on Trade in Services) regulam, respectivamente,
o comércio de bens e de servicos. Ambos os acordos
refletem os canones do Diteito da OMC: o Tratamento
Nacional e a cldusula da Nacdo Mais Favorecida. Além
disso, os dois textos contribuem para o equacionamen-
to de eventuais desacordos entre regulagdes nacionais
e as regras do comércio internacional. Tal conflito, no
que se refere ao comércio de bens e servigos na internet
e aos fluxos internacionais de dados cibernéticos, é o
objeto deste artigo.

O artigo XI do GATT estabelece que nio havera
restriches ao comércio “além de impostos, taxas ou
outros encargos”, inobstante o método pelo qual se
efetivem tais limitacdes — “seja por quotas, licencas de
importacio ou exportacio ou pot outras medidas™. J4
o artigo XVII do GATS estatui, inequivocamente, a
regra do tratamento nacional: os integrantes da OMC
assegurardo a prestadores de servicos de outros mem-
bros “tratamento nido menos favoravel que o oferecido
aos seus proprios servigos e fornecedores de servigo

equivalentes”.’

1 Sobre o tema OSAKWE assevera: “Real Market access improve-
ments in the WTO have resulted from accession negotiations. [...]
The Organization has been able to update its rules steadly but quiet-
ly through the accession negotiations”. OSAKWE, C. Future of the
Multilateral Trading System: Why the Wto Remains Indispensable?
Asian Journal of Wito & International Health I.aw and Policy, v. 10, n. 1,
p. 1-25, 2015. at. p. 22.

2 Traducio Nossa. Texto original: “No prohibitions or restrictions
other than duties, taxes or other charges, whether made effective
through quotas, import or export licences or other measures, shall
be instituted or maintained by any contracting party on the importa-
tion of any product of the territory of any other contracting party
or on the exportation or sale for export of any product destined for
the territory of any other contracting party”.

3 Tradugao nossa. Texto parcial do artigo: “In the sectors inscribed

Ambos os acordos, porém, trazem excegoes a regra
geral de liberalizagdo. Trata-se de situacOes em que, por
razoes atinentes a seguranca nacional ou a ordem puabli-
ca, as normas internacionais capitulam perante o Direi-
to interno. Nesse sentido, redigiram-se o artigo XX do
GATT e o artigo XIV do GATS. Nos dois casos, preve-
-se que a moral e a ordem publica podem ser invocadas
como subterfugios para a nao-aplicacio do Direito da
OMC. O mesmo artigo XX do GATT e o artigo VI do
GATS, contudo, determinam que a regula¢ao local nao
seja imposta de forma arbitraria, injustificavel, desarra-
zoada ou tendenciosa.

Com a internet, desenvolveu-se um novo entreposto
que ¢, concomitantemente, uma plataforma de comer-
cializacao de bens e servicos, e um servico em si mesma:
a nuvem cibernética. Servidores de informatica espalha-
dos pelos mais diversos locais distribuem conteudos e
alojam dados cuja guarda lhes ¢é confiada. A reducio de
custos decorrente da possibilidade de oferecer bens e
servigos a todo o planeta sem a necessidade de presen-
ca fisica em multiplas sedes é a principal atratividade
da nuvem. Por ela, distribui-se vasta gama de produ-
tos, como softwares, jogos eletronicos, livros digitais, e
servicos que possam ser oferecidos remotamente. Ao
mesmo tempo, ¢ comum que se contratem espacos em
servidores fisicamente situados em outros paises para
alojar dados produzidos por clientes de empresas atuan-
tes tanto no mundo fisico como exclusivamente no am-
bito cibernético.

O instituto estatal de padroes e tecnologia dos Esta-
dos Unidos (National Institute of Standards and Technology
- NIST*) formulou uma definicio de “computagio na
nuvem” amplamente aceita pela doutrina:

Computagio na nuvem ¢ um modelo apto a
possibilitar acesso em rede ubiquo, conveniente e
sob demanda a um pool de recursos de computagio

(redes,
aplicacoes e servigos, por exemplo) que podem

configuraveis servidores,  alojamento,
ser rapidamente provisionados e liberados com
o minimo esfor¢o gerencial ou interagdo com o

provedor do servico®

in its Schedule, and subject to any conditions and qualifications set
out therein, each Member shall accord to services and service sup-
pliers of any other Member, in respect of all measures affecting the
supply of services, treatment no less favourable than that it accords
to its own like services and service suppliers”.

4 O 6rgiao homologo ao NIST, no Brasil, é o Inmetro.

5 No original: “Cloud computing is a model for enabling ubiqui-
tous, convenient, on-demand network access to a shared pool of
configurable computing resources (e.g, networks, servers, storage,
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O NIST aponta, ainda, cinco caracteristicas essen-
ciais a0 modelo: o autoatendimento sob demanda do
cliente; a ampla acessibilidade da rede; o agrupamento
de recursos computacionais para atender a multiplos
consumidores simultaneamente; a possibilidade de au-
mentos em escala dos servigos oferecidos sem a neces-
sidade de ajustes bruscos; a intera¢do com o consumi-
dor de modo a otimizar os recursos disponibilizados
conforme o seu interesse.

Um exemplo simples pode auxiliar o leitor leigo a
compreender o funcionamento da nuvem: o Google. Os
diversos produtos e servigos oferecidos pela empresa
estadunidense estao permanentemente disponiveis ao
consumidor; os servidores da companhia estio espa-
lhados em diferentes locais do mundo, com o intuito
de atender a multiplas demandas simultaneamente e
a potenciais aumentos subitos de requisicGes sem in-
terrupcdo dos servicos. Ademais, o Goggle monitora os
hébitos de seus clientes com o fim de aprimorar, tanto
em tempo real como no longo prazo, a qualidade dos
recursos oferecidos. A contrapartida que a empresa ob-
tém decorre igualmente deste monitoramento: os dados
privados de seus clientes sao utilizados, dentre outros
fins, para a elabora¢io de publicidade personalizada.

A rapida expansio da nuvem, na condi¢io de plata-
forma e de servigo, nao tem ocorrido sem provocar al-
vorogo na disciplina dos fluxos internacionais de dados.
Se a preocupagio dos governos, anteriormente, era a
garantia da seguranca e do acesso, em caso de necessi-
dade, a dados bancarios ou a registros telefonicos (por
exemplo) produzidos por seus cidadidos, mas alojados
em outro pafs, a nuvem aumenta sobremaneira as in-
teragcOes necessarias. Do mesmo modo, regimes auto-
ritarios veem tolhida sua capacidade de controlar as
informacGes — tanto dados privados quanto contetdos
jornalisticos ou propagandisticos — que entram e saem
de suas fronteiras.

Com o modelo de distribuicio em nuvem, o fluxo
dos dados se torna mais rapido, volumoso e dificil de
monitorar. Os conteddos na internet ndo se deslocam
de maneira retilinea; ao contrario, atendem a compli-
cados padroes que dependem da arquitetura da rede e

applications, and services) that can be rapidly provisioned and re-
leased with minimal management effort or service provider interac-
tion” (Traducio Nossa) MELL, P.; GRANCE, T. The NIST definition
of clond computingNIST Special Publication. Disponivel em: <http://
www.mendeley.com/research/ the-nist-definition-about-cloud-com-

puting/>. At. p. 6.

sao pautados principalmente pela economia de custos.
Assim, uma informacdo produzida em um determina-
do pafs pode passar por maltiplos territérios antes de
atingir seu destino final — um servidor situado em outro
local. Nesse sentido, aduz que:
A geografia e a territorialidade [...] tornaram-se
menos importantes do ponto de vista negocial e
tecnolégico. Muitas companhias estruturam suas
operagoes com base em linhas de negdcios ao invés
de critérios geograficos, e a tecnologia permite
a transferéncia de dados pessoas sem considerar
fronteiras nacionais.” (Tradu¢do nossa, com
adaptagoes ao texto original)®.

Hsta revolugao possibilitou o surgimento de uma in-
finidade de novos modelos de negécios, reduziu custos
— no que propiciou oportunidades de crescimento a ou-
trora pequenas startups — e permitiu o acesso a produ-
tos, servigos e informagdes a pessoas isoladas nos mais
reconditos locais do planeta. No entanto, despertou rea-
cdes de governos que, pela primeira vez, viram-se alija-
dos do controle sobre o fluxo internacional de dados.

A resposta da maioria dos Estados tem consistido
na busca por maior inser¢ao de mecanismos de controle
sobre o dominio cibernético. Tal processo encontra-se
em perfodo de expansio, sob o estimulo de fenomenos
que favorecem a desconfianca entre os paises, como a
espionagem internacional e a elaboracio, em nivel lo-
cal, de rigorosas normas de prote¢iao de dados — o que
dificulta o compartilhamento. O problema manifesta-
-se por meio de regulacSes nacionais elaboradas com o
intuito de ampliar o poder do Estado sobre a internet e
a nuvem cibernética, mas que, por causa da ubiquidade
destas inovac¢oes, atingem diretamente a dindmica do
fluxo internacional de dados. Ademais, ndo se descarta
que razdes mais prosaicas motivem as limitacOes a in-
ternet, como o interesse em proteger empresas locais da
concorréncia externa.

A despeito da motivagdo, é possivel que, em deter-
minadas circunstancias, as normas locais afrontem o
Direito da OMC. Outrossim, tém o condao de desvir-
tuar a internet, por duas razoes. A primeira é que a rede
mundial de computadores tem como premissa basica o

6 Do original: “.. geography and territoriality [...] have become
less important from the business and technological points of view.
Many companies structure their operations based on lines of busi-
ness rather than geography, and technology allows the transfer of
personal data without regard to national boundaries.” KUNER, C.
Regulation of Transborder Data Flows under Data Protection and
Privacy Law : Past , Present , and Future. OECD Digital Economy
Papers, n. 187, 2011. p. 12.
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livre fluxo de informagdes e o amplo acesso. As restri-
¢des encaminham o cenario para uma balcanizacio da
rede, cuja manifestacdo mais extrema — e indesejavel —
produziria uma versdo propria da internet por pais.

O segundo motivo ¢ o fato de a internet ser carac-
teriza pela sua governanca difusa, compartilhada entre
governos, empresas, consumidores e instituicoes priva-
das sem fins lucrativos. O fortalecimento de um modelo
gestado por 6rgios estatais pode repelir os demais ato-
res e reproduzir, na internet, as tensoes e disputas entre
os paises, 0 que, novamente, levaria a fragmentacao da
rede.

Ao estabelecer parimetros para que os Estados
imponham normas locais em detrimento dos acordos
internacionais, o Direito da OMC pode ser uma ferra-
menta util no sentido de evitar a balcanizacio da inter-
net. A medida que a organizacio se abre para agentes
nao-estatais, ela também tem o potencial de tornar-se
foro de rediscussao do sistema de governanca global da
internet.

2. A TENSAO ENTRE REGULACOES LOCAIS E O
COMERCIO INTERNACIONAL

Pode-se destacar duas dificuldades que se apresen-
tam perante os reguladores estatais no tocante a inter-
net. A primeira é a possibilidade de o usuario tornar-se
an6nimo no ambiente virtual. Por um lado, isso permite
que cidaddos se esquivem de censura ou perseguicao
politica em regimes ditatoriais. Por outro, cria facilida-
des para o cometimento de crimes cibernéticos.

Em ambos os casos, interessa aos Estados — auto-
ritarios ou democraticos — controlar de modo mais as-
sertivo a internet. Um dos caminhos de que dispéem é
a criacao de filtros a determinados conteudos, os quais,
eventualmente extremados, confundem-se com censura.
Nesse sentido, do mesmo modo que um cidadio chinés
¢ incapaz de encontrar referéncias ao Falun Gong nos
buscadores da internet — pratica proscrita pelo regime
daquele pais -, um francés tampouco consegue acesso
a determinados sites de leildo de produtos de memoria

nazista’.

7 Sobre o tema, ¢ interessante a analise do caso: LICRA ET UEJF
CONTRE YAHOO! Inc. et YAHOO FRANCE. A decisao da corte
francesa esta disponivel em: <http://wwwlapres.net/yahfr.html>.
Acesso em 17 dez. 2016.

No entanto, a mesma tecnologia que possibilita o
anonimato permite, em condi¢des normais, que O usua-
rio, sub-repticiamente, altere sua localizagdo. Vislum-
bram-se, entdo, outras duas alternativas para os 6rgaos
estatais; ambas, porém, drasticas.

O regime chinés desenvolveu algo que se aproxima
muito de uma versao propria da internet, com o uso de
tecnologias que inviabilizam o anonimato e garantem
a imposicio de filtros®. Ja nos Estados Unidos, recen-
temente, o Federal Burean of Investigations (FBI) obteve
poderes para utilizar recursos avancados de invasio a
sistemas de informatica quando se percebe a aparéncia
de que o alvo de determinada acio pretende camuflar
sua verdadeira localizacdo, estando o usuario, ao final,
em tertitrio estadunidense ou nao’.

Trata-se, no primeiro caso, de rigorosa limita¢ao
as liberdades individuais e, no segundo, de projecdo
extraterritorial de normas e da jurisdi¢do local, poten-
cialmente atentatérias ao Direito Internacional. Note-
-se, entdo, que S0 escassas e, porventura, tortuosas as
opcoes de que os Estados dispéem para imposicao de
sua ordem publica no dominio cibernético. O fato é
agravado pelos empecilhos ao acesso a dados, mesmo
quando ¢ possivel individualizar e localizar determinado

usuario.

Neste ponto reside a segunda dificuldade com que
se deparam os reguladores estatais: o conflito entre
normas internas de proteciao de dados e o interesse de
acesso, por outros Estados, a informacoes. O problema
¢ uma decorréncia da estrutura da nuvem cibernética,
mas ja existia, conforme se aludiu acima, relativamente,
por exemplo, a0 acesso a dados bancarios no ambito de
investigacoes criminais. O fato é apenas agravado por-
que, ao invés de envolver, normalmente, apenas duas
jurisdicoes (a do pais interessado e a do Estado onde
estdo armazenadas as informacdes), devido a arquitetu-
ra da internet, multiplas na¢gdes podem ter interesse em
aplicar suas leis com base em diferentes critérios — terti-
torialidade objetiva, nacionalidade passiva, principio da
seguranca nacional ou local onde se percebam os efeitos
de determinada acao. Além disso, a estrutura de infot-
magdes entre empresas e usuarios é assimétrica: estes

8 Internamente, as autoridades chinesas referem-se ao projeto
como “Golden Shield”. No exterior, pejorativamente, e em alusao a
muralha da China, ele é conhecido como “Great Firewall of China”.
9 A alteragio, que atribui poderes de investigacio extraterritoriais
ao FBI, passou a viger a partir de 1° de dezembro de 2016. Trata-se
de mudanga nas “regras federais de processo penal”.
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normalmente sequer sabem onde suas informagoes es-
tio armazenadas.

Normas de protecao de dados tendem a dificultar
0 acesso por outros Estados a informagGes que a estes
interessam. Ocorre que uma informacio produzida em
um pals, se armazenada em outro, estara sujeita as regras
de protecao deste, ainda que seja de grande relevancia
para investiga¢des criminais, por exemplo, naquele. A
dificuldade que se impde aos fluxos internacionais de
dados, nestes casos, € justificada tanto pela aspiracao de
garantia de maior privacidade aos cidadaos contra acoes
de governos e empresas estrangeiros quanto pelo inte-
resse dos paises onde as informagoes estiverem alojadas
de acessa-las em carater exclusivo. No caso de persecu-
¢do penal, nao havendo acordo bilateral de assisténcia
judiciaria mutua, o pais onde o dado gere efeitos pode
nao ser capaz de acessa-lo.

Os Estados tém reagido a este fenomeno de duas
maneiras: ora tentam projetar suas normas para além de
seu territorio, ora restringem a safda de dados do pais
(ou seja, limitam os fluxos).

Os casos de tentativa de proje¢ao extraterritorial de
normas sio multiplos, e o Brasil ndo é excecdo neste
cenario. Ja se registraram imbréglios entre o poder judi-
ciario brasileiro e a rede social Facebook', o aplicativo
Whatsapp'' e a plataforma de videos Youtube'?, ape-
nas para citar alguns exemplos. Em todas as situagoes,
o poder publico nacional almejava o acesso a dados ou
o cumprimento de ordens judiciais que colidiam com o
direito estrangeiro, no que dizia respeito a protecio de
informacdes ou a liberdade de expressao.

O Marco Civil da Internet (lei n® 12.965/2014) pre-
vé, expressamente, em seu artigo 11, a aplica¢ao do Di-
reito brasileiro sobre situagdes em que dados tenham
sido produzidos ou processados em territério nacional,
ainda que estejam alojados em outros paises. A norma
colide com regras de prote¢do estrangeiras, e, portanto,

10 Justica do AM bloqueia R$ 38 milhées do Facebook por nio
liberar dados. Disponivel em: <http://gl.globo.com/am/amazo-
nas/noticia/2016/07 /mpf-am-bloqueia-r-38-milhoes-do-facebook-
por-nao-liberar-dados.htmlI>. Acesso em: 17 dez. 2016.

11 WhatsApp: Justica do R] manda bloquear aplicativo em todo
o Brasil. Disponivel em: <http://gl.globo.com/tecnologia/noti-
cia/2016/07 /whatsapp-deve-ser-bloqueado-decide-justica-do-tio.
html>. Acesso em: 17 dez. 2016.

12 Justica solicita bloqueio de site YouTube por veicular video de
Cicarelli. Disponivel em: <http://wwwl.folha.uol.com.bt/folha/
informatica/ult124u21292.shtml>. Acesso em: 17 dez. 2016.

esta longe de ser uma soluc¢io ideal para a disciplina dos
fluxos de dados".

Além da tentativa de projecdo extraterritorial do
Direito interno, a regulagao estatal pode limitar os flu-
x0s de informagdes pela restricao dos paises aos quais
¢ possivel remeter dados cibernéticos — como o faz a
Unido Europeia -; pela imposicdo de padroes rigoro-
sos para o compartilhamento; pela exigéncia de licencas
para atuar em determinado pais e captar dados de seus
cidadaos; ou por regras de localizagdo. Neste caso, as
empresas seriam obrigadas a manter suas centrais de
processamento e armazenamento de dados (conhecidas
como Data Centers) dentro do territério do pafs onde
ocorre a captura.

Ap6s o inicio das revelagSes, em 2013, sobre a am-
plitude dos programas de espionagem estadunidenses'?,
China, Ird e Russia ja elaboraram leis de nacionalizagido
torcada de data centers. Conseguem, assim, cumprir o
citado duplo propésito: evitam o acesso aos dados de
seus cidaddos por outros governos e, a0 mesmo tempo,
garantem a imposi¢ao de suas normas quando lhes in-
teressar a obtencao dos dados contidos em servidores
situados em seu territdrio.

Existe uma linha muito ténue entre o que seriam
interesses legitimos e medidas que representariam bar-
reiras comerciais injustificaveis por tras de regulacdes
como as descritas acima; por essa razio, ¢ dificil deter-
minar, em alguns casos, qual a real motivaciao das auto-
ridades publicas.

Em relacio a censura, reconhece-se que se trata de
forma de expressio da ordem publica, ndo apenas em
locais de tradicdo autoritaria, pois, conforme se viu, a
Franca proibe a venda online de objetos alusivos ao
idedrio nazista, e o Brasil limita a divulgagdo de videos
que atentem contra a honra das pessoas, mesmo que,

13 Marco Civil da Internet (lei n® 12.965/2014). Art. 11. Em
qualquer operagao de coleta, armazenamento, guarda e tratamento
de registros, de dados pessoais ou de comunicagoes por provedores
de conexio e de aplicagbes de internet em que pelo menos um dess-
es atos ocorra em territério nacional, deverdo ser obrigatoriamente
respeitados a legislacio brasileira e os direitos a privacidade, a pro-
tecao dos dados pessoais e ao sigilo das comunicagGes privadas e
dos registros.

14 Em junho de 2013, Edward Snowden, que fora prestador de
servigos a agéncias de Inteligéncia estadunidenses, deu inicio a uma
série de vazamentos de documentos que obtivera principalmente no
petiodo em que trabalhou para a National Security Agency (NSA).
As revelagbes de Snowden representam, provavelmente, o maior
vazamento de informagcoes sigilosas em toda a histéria.
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para tal, restrinja a liberdade de expressao. Contudo, a
censura pode ser, também, uma forma velada de repelir
concorrentes estrangeiros.

As investidas do governo chinés contra o Google”,
por exemplo, fizeram que a empresa desistisse da maior
parte de suas operacoes no pais. Ao mesmo tempo, pos-
sibilitaram o vertiginoso crescimento de ferramenta de
busca concorrente, o Baidu, pertencente a uma compa-
nhia local. estimam que “caso se imponha a um site que
se mantenha fora de servigo por sete dias, ocorrera um
impacto em sua receita equivalente a 2% do faturamen-
to anual. Em um mercado com margens estreitas, duas
semanas de bloqueio sio suficientes para erradicar todo

69

o lucro anual'®. Tal fato ocotreria justamente porque,

apos algum tempo, os consumidores buscariam produ-
tos alternativos para suprir a auséncia — ainda que tem-
poraria — do fornecedor excluido.

Na mesma linha do que se expds até o momento,

assevera que:

Com relacio ao aumentado nivel de medidas adotas
domesticamente para proteger interesses publicos
chave, como privacidade e seguranga nacional, tem
havido um amplo reconhecimento de que alguns deles
podem ser legitimos e completamente justificaveis.
Também ¢ claro, no entanto, que outras medidas
inibem o comércio digital indevidamente. Infelizmente,
os Hstados ainda estdo tentando descobrir quais os
niveis apropriados de protecio e qual o equilibrio
entre objetivos discrepantes, como a inovagio do
mercado e a protecio a privacidade, e ainda nao ha
uma abordagem bem definida nem internamente e
tampouco internacionalmente para a resolucao destes
dilemas da eta digital.”. (Tradugao Nossa)

15 Durante todo o imbrdglio, o governo chinés manteve a ale-
gacdo de que seu principal interesse seria acessar informagdes de
dissidentes politicos cujos dados encontravam-se na nuvem ciberné-
tica administrada pelo Google. Na maioria das situa¢oes, a empresa
recusou-se a fornecer os dados.

16 ERIXON, E; HINDLEY, B,; LEE-MAKIYAMA, H. Profection-
ism Online: Internet Censorship and International Trade Law. Dis-
ponivel em: <http://62.58.77.233/library/files/Brian and Hosuk_
EN_071109_ECIPE_Protectionism Online Internet Censorship
and International Trade Law.pdf>. p. 6. Traducio nossa Texto origi-
nal: “If a web site is taken out of service for seven days, it will have
an impact on revenue equivalent to 2% of totalannual turnover. In a
developing, low-margin market, a couple of weeks of blockage are
enough to eradicate the entire annual profit”.

17 BURRI, M. The international economic law framework for
digital trade. Zeitschrift fiir Schweizerisches Recht, v. 135, n. 2, p. 10-72,
2015. p. 50. Do original: With regard to the increased level of meas-
ures adopted domestically to protect key public interests, such as
privacy and national security, there has been a broad recognition that
some of them may be legitimate and fully justified. It is also clear,
however, that others inhibit digital trade unduly. It is unfortunate
that nation states are still in the process of figuring out the appropri-

Logo, ¢ dificil estabelecer, ao certo, qual o equilibrio
entre o auténtico interesse de defesa da ordem publica
— desprovendo-se de juizo de valor quanto a diferencas
entre os regimes de governo adotados pelos pafses —
e potenciais empecilhos ao comércio internacional. A
formulagao de uma regra geral que abranja todos os
possiveis casos e esteja apta a diferenciar os fenomenos
parece impossivel; ao invés disso, a analise casuistica das
regulacGes ¢é capaz de melhor elucidar o problema, na
busca por sutilezas que mascarem barreiras a0 comér-
cio.

Ao se analisarem situagoes especificas, pode-se
observar que a censura, eventualmente, ¢ uma barrei-
ra velada. Os atritos entre o Google e o governo chings,
conforme exposto, possibilitaram o crescimento do
concorrente local. A projecio extraterritorial de nor-
mas pode ser, igualmente, uma maneira de obtencio de
ganhos comerciais indevidos. Ao se atribuirem poderes
extraterritoriais aos Orgaos investigativos — como o fi-
zeram os Hstados Unidos — cria-se a possibilidade de o
aparato de Inteligéncia estatal ser empregado com o fim
de obter informacoes privilegiadas sobre os processos
produtivos de empresas sediadas em outros paises'®. Do
mesmo modo, rigorosas normas locais de protecio de
dados tém o condao de criar dificuldades para o acesso
de empresas a mercados."”

O modelo de negécios encetado pela nuvem é, en-
tao, ameagado por normas locais de restricao de fluxos,
decorrentes do interesse declarado de protecao de da-
dos. Em um relatério elaborado por sua assessoria ju-
ridica, o resume o problema nos seguintes termos: “a
informacdo é a moeda da Internet e da economia de
inovagoes. O poder e a habilidade da internet de prover

ate levels of protection and the balance between conflicting objec-
tives, such as market innovation and protection of privacy,and there
is yet no clear-cut approach even within nation states and much less
so internationally on the appropriate approach to solving these di-
lemmas of the digital age.

18 obre o tema: LIMA, H. A. V;; CUNHA, N. M. R. O prob-
lema da espionagem econdémica internacional: seria a Organizacio
Mundial do Comércio o foro adequado para sua apreciagio? Revista
Brasileira de Direito Internacional, v. 12, n. 2, p. 5-18, 2014.

19 Nesse sentido BERRY, R.; REISMAN, M. Policy Challenges
of Cross-Border Cloud Computing, Journal of International Commerce,
v. 4, n. 2, p. 1-38, 2012. p. 13. “Cloud providers must ensure that
data storage and processing complies with laws in all relevant juris-
dictions, and this can become even more complicated when data
are stored and processed globally, not just in the cloud provider’s
home country or the customer’s home country. In some cases, this
complexity may limit a provider’s ability to do business in multiple
markets.”
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beneficios, inclusive para o sistema de comércio inter-
nacional, depende do livre fluxo de informagoes através
1”20

de toda a rede globa

Ao desconsiderar fronteiras nacionais e privilegiar
a reducdo de custos, a metodologia de distribuigdo e
armazenamento de conteudos descentralizada ¢ grave-
mente prejudicada por normas que restringem os fluxos
de informagdGes. Isso obriga as empresas a reorganiza-
rem todo o processo produtivo, a incorrerem em gastos
para o estabelecimento de data centers em varias jurisdi-
¢Oes e para se adaptarem as especificidades dos diferen-
tes ordenamentos juridicos. Embora a motivagdo destas
regulacGes nem sempre seja a imposicao de barreiras
comerciais, estas acabam por se tornar uma consequén-
cia, sobretudo se consideradas pequenas empresas, para
as quais os custos inviabilizariam as opera¢oes em de-
terminados paises.

A mais drastica de todas as regulacOes restritivas &,
sem duavidas, a imposicao de normas de localizacdo de
Data Centers. Em um hipotético cenario no qual todos
os pafses as adotassem, as empresas teriam de incorrer
em enormes custos para instalacio de uma central de
processamento de dados por pais. Esse tipo de norma
repele investidores estrangeiros — exceto em locais com
mercados consumidores importantes — e tolhe a inova-
cao.

3. O Direito bpA OMC APLICAVEL AS
REGULACOES LOCAIS SOBRE COMPUTACAO NA
NUVEM

Regulacoes estatais nao sdo construidas em ambien-
tes neutros. Ao contrario, resultam de multiplas pres-
soes: dos cidaddos, de autoridades e 6rgaos publicos,
da sociedade civil organizada, do setor privado interno,
de investidores estrangeiros e da comunidade interna-
cional.”

20 GOOGLE. Enabling Trade in the Era of Information Tech-
nologies: Breaking Down Barriers to the Free Flow of Information.
Internet World, p. 1-25, 2010. Texto original: “information is the
currency of the Internet and the innovation economy. The Intet-
net’s power and ability to deliver benefits, including to the inter-
national trading system, depends on the free flow of information
across the entire global network”.

21 OGUS, A. Regulation: 1.egal Form and Economic Theory. Port-
land: Hart Publishing, 2004. p. 117. “Regulatory rule-making often
gives rise to what has been described as the ‘polycentric problem’:

Nio ¢ raro, entretanto, que aconteca o fendmeno da
captura regulatéria: normas estatais passam a ser cla-
boradas para atender majoritariamente a interesses de
grupos privados imbuidos de grande poder de pres-
sao. Neste contexto, eclodem regulagbes que repelem
concorrentes estrangeiros em beneficio de produtores
nacionais. O fenémeno, embora antigo, é particulariza-
do em relacdo a nuvem porque, em decorréncia de sua
construcdo dispersa, ¢ facil camuflar uma barreira sob
o argumento da prote¢do a privacidade ou a seguranca
nacional, conforme ja se explicou acima.

E na diferenciacio entre a seguranca e o protecio-
nismo que se destaca o papel da OMC. A ja defendida
abordagem casuistica do problema, por exemplo, é be-
neficiada pela existéncia de uma sistematica muito bem
estabelecida de solucido de controvérsias.

O Direito da OMC também prové métodos para
prevenir a imposi¢ao arbitraria da regulagio interna em
detrimento do comércio internacional. Além das regras
de Tratamento Nacional e Nacio Mais Favorecida, e
das regras apresentadas na introducao a este artigo, pre-
veem-se medidas que visam a evitar o recurso ao argu-
mento de defesa da ordem publica em carater reiterado
e, amiude, desnecessario.

A nota de rodapé n® 5 do GATS, por exemplo, é
bastante lembrada pela doutrina: “A exce¢do de ordem
publica pode ser invocada apenas quando uma ameaga
genuina e suficientemente séria se apresenta perante um
dos interesses fundamentais da sociedade . Nota-se a
tentativa de se estabelecerem critérios para a restricao
ao comércio fundada na ordem publica. O problema é
que os parametros sio abstratos (“ameaca genuina e su-
ficientemente séria”); logo, ndo se prescinde da analise
casuistica.

Os ja citados artigos XIV do GATS e XX do GATT
revestem-se do mesmo espirito, ao rechacar regulacdes
que constituam “diferenciagio arbitraria ou injustifica-

vel entre paises onde condi¢oes andlogas prevalecam”>.

issues cannot be resolved independently and sequentially; they are,
rather, interdependent, and a choice from one set of alternatives has
implications for preferences within other sets of alternatives. The
decision-maker must take into account the whole network before
she can reach a single decision.”

22 Do original: “the public order exception may be invoked only
where a genuine and sufficiently serious threat is posed to one of the
fundamental interests of society”.

23 Os textos sdo praticamente idénticos. Fragmentos originais:
GATS, Article XIV —“Subject to the requirement that such measures
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Decisbes de painéis e de 6rgaos de apelacio ja reforca-
ram tais regras, no sentido de atribuir ao pafs que im-
pos determinada regulagdo a necessidade de justifica-la
e de demonstrarque as normas internas atendem aos
canones do Direito da OMC. No caso Gambling, por
exemplo, entre os Estados Unidos e o arquipélago de
Antigua e Barbuda, embora, ao final, o 6rgao de ape-
lagao tenha tolerado a filtragem de contetdos online,
determinou-se que restricGes a neutralidade da rede te-
riam de ser justificadas pelos Estados Unidos e que nio
poderia haver diferenciacdo entre fornecedores locais e
estrangeiros.

Além da imposicao de filtros, outra forma que os
paises encontram para camuflar medidas protecionistas
¢ a exigéncia de licencas prévias ao acesso a mercados
por fornecedores estrangeiros. Os padroes estabeleci-
dosterdao de ser iguais para empresas nacionais e estran-
geiras; contudo, ainda assim pode ser mais facil para
uma companhia adaptar-se localmente, a0 passo que as
firmas regionais podem, como expressio do fendéme-
no da captura regulatéria, contribuir na formulacao de
normas que favoregam seus processos produtivos es-
pecificos.

A OMC aparece, entido, como importante instancia
para a garantia do funcionamento do modelo de com-
putagio em nuvem e de todas as vantagens que dele
decorrem. Uma vez que se faz necessaria a existéncia
de acordos internacionais impositivos para, de algum
modo, limita-se a discricionariedade que a soberania
assegura as nacOes sobre seu direito interno, e dada a
capilaridade da OMC, que hoje abrange a grande maio-
ria dos pafses, a instituicio desponta como o foro ideal.
Logo, faz-se muito importante delinear com maior pre-
cisao as diferencas entre interesses estatais legitimos e o
protecionismo comercial.

Também se defende a atualizacio das normas da
OMC, para se adaptarem aos novos desafios. Tanto o
GATT como o GATS foram idealizados em uma era
pré-internet. Embora nido sejam necessarias mudancas
bruscas, sobretudo no GATT, dado seu carater genera-

are not applied in a manner which would constitute a means of ar-
bitrary or unjustifiable discrimination between countries where like
conditions prevail, or a disguised restriction on trade in services”.
GATT, article XX: “Subject to the requirement that such measures
are not applied in amanner which would constitute a means of ar-
bitrary or unjustifiablediscrimination between countries where the
same conditions prevail, or adisguised restriction on international
trade”.

lista, 0 GATS poderia ser atualizado para abranger mais

claramente os servicos de internet. A problematica é ex-

posta por nos seguintes termos:
A maioria das regras do GATS apenas se aplicam
a setores nos quais os membros tenham firmado
compromissos liberalizantes e ha incertezas quanto
a aplicacdo destes compromissos a NOvos servigos
online. Em contraste, todas as normas do GATT,
como a NMF e o Tratamento Nacional aplicam-se
a todos os bens, a despeito de suas determinagGes
tarifarias, fazendo deste um conjunto de regras mais
abrangente para a regulagio do comércio online.*.

Existem dificuldades para definir determinadas ca-
tegorias de produtos disponiveis na internet como bens
ou servicos. O exemplo mais notério, novamente, sio
as ferramentas de busca. Se entendidas como bens, es-
tao sujeitas a0 GATT e, por conseguinte, aos principios
da OMC. Se consideradas servicos, gerardo obrigacdes
liberalizantes apenas para os paises que se compromete-
ram a fazé-lo e, piot, que entendam que as ferramentas
de busca se enquadram em alguma das categorias deli-
mitadas pelo GATS em 1994.

De forma utdpica, tendo em vista ser uma mudanca
muito brusca, poderia ser defendida que a sistematica
do GATS seja alterada para uma metodologia de adesao
semelhante 2 do GATT.* Ao invés de listarem os seto-
res com 0s quais se comprometem, os paises excluiriam
aqueles em relacdo aos quais ndo estariam dispostos a
liberalizar o comércio. O consenso entre os membros
autorizaria as medidas.

Uma férmula interessante e mais genérica foi em-
pregada, por exemplo, no acordo bilateral de livre co-
mércio entre Estados Unidos e Coréia do Sul:

Em reconhecimento da importancia do livre fluxo
de informacbes na facilitacio do comércio, e
cientes da importancia da prote¢io de informagoes
pessoais, as partes devem esforcar-se no sentido
de evitar a imposicdo ou manutencio de barreiras
aos fluxos eletronicos de inform